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NOTICE. 


Selected decisions of the Comptroller General and Assistant Comp- 
troller General of the United States will be published in monthly 
pamphlets by the General Accounting Office for distribution to 
Government officials requiring their use. A quarterly index will 
appear in the September, December, and March pamphlets, but no 
separate quarterly will be issued. One bound volume each fiscal 
year including the same decisions appearing in monthly pamphlets 
will be published. Decisions will be cited as 1 Comp. Gen. —, etc. 
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DECISIONS 


OF THE 


COMPTROLLER GENERAL OF THE UNITED STATES. 


ENLISTMENT ALLOWANCE—ARMY, ENLISTED MEN. 


The provision in the act of June 30, 1921, 42 Stat., 74, repealing the provision 
in the act of June 4, 1920, 41 Stat., 775, authorizing payment of an enlist- 
ment allowance of $90 to enlisted men of the Army who enlist or reenlist 
for a period of three years, is operative only with respect to men who 
enlist or reenlist on or after June 30, 1921, and does not preclude payment 
of the enlistment allowance to men lawfully enlisted or reenlisted in the 
period from June 4, 1920, to June 29, 1921, inclusive, for a term of three 
years and who have been or hereafter will be honorably discharged and 
have not yet been paid such allowance. 


Comptroller General McCarl to the Secretary of War, July 5, 1921: 
I have your letter of June 28, 1921, worded, in part, as follows: 


The Army Appropriation Bill for the fiscal year 1922 as passed by Congress 
contains a provision reading: 

“The provisions of Section 27 of the Army Reorganization Act, approved 
June 4, 1920, providing an enlistment allowance, are hereby repealed.” 

Your decision is requested whether the foregoing provision in the Army 
Appropriation Bill will preclude payment of the enlistment allowance to men 
who may have enlisted or reenlisted prior to the date when the provision may 
become a law and who have not yet been paid the enlistment allowance, or 
whether it operates only with respect to men who may enlist or reenlist on or 
after the date on which the provision may become a law. 

I would thank’ you for an early decision in this case so that instructions may 
be sent to disbursing officers of the Army. 


The provision quoted became a law on June 30, 1921, 42 Stat., 74. 
In section 27 of the Army reorganization act of June 4, 1920, 41 
Stat., 775, are the following provisions: 


Hereafter original enlistments in the Regular Army shall be for a period 
of one or three years at the option of the soldier, and reenlistments shall be 
for a period of three years. Existing laws providing for the payment of three 
months’ pay to certain soldiers upon reenlistment are hereby repealed, and 
hereafter an enlistment allowance equal to three times the monthly pay of a 
soldier of the seventh grade shall be paid to every soldier who enlists or 
reenlists for a period of three years, payment of the enlistment allowance for 
original enlistment to be deferred until honorable discharge. 


This statute repealed the provisions in the act of May 11, 1908, 
35 Stat., 110, authorizing payment of.three months’ pay to certain 
soldiers upon reenlistment, but it did not disturb the rights of such 
soldiers whose reenlistment dated prior to June 4, 1920. 

This statute of June 4, 1920, provided for the payment of an en- 
listment allowance of $90, being three times the monthly pay of a 
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soldier of the seventh grade, to every soldier who thereafter enlisted 
or reenlisted for‘a period of three years, payment of the enlistment 
allowance for original enlistment to be deferred until honorable dis- 
charge. The only conditions named in the law for the payment of 
such allowance in the case of an original enlistment are an enlistment 
for a period of three years and an honorable discharge. The words 
“honorable discharge” are not limited or modified by any other 
word. If the enlistment was lawfully made, payment of the allow- 
ance is authorized when the enlisted man is honorably discharged 
regardless of the length of the period he actually served. For the 
legal requirements as to enlistments see 27 Comp. Dec., 626. 

This view of the law accords with the decision of the Supreme 
Court of the United States in the case of United States v. Hosmer, 
9 Wallace, 432. Hosmer was enlisted on July 15, 1861, for a period 
of three years under the President’s proclamation of May 3, 1861, 
12 Stat., 1260, and War Department General Orders, No. 15, of May 
4, 1861, legalized by section 3 of the act of August 6, 1861, 12 Stat., 
326, and was honorably discharged January 5, 1863. Said legalized 
order No. 15 provided that the men enlisted in the volunteer force 
under that plan for a pericd of three years and honorably discharged 
should be paid, in addition to their pay, travel allowances, etc., “ the 
sum of one hundred dollars.” The Supreme Court decided (quoting 
syllabus) that the enlisted man “ is entitled to the bounty whenever 
honorably discharged; though he may have served less than six 
months.” 


The Army appropriation act of June 30, 1921, 42 Stat., 74, pro- 
vides: 

























The Secretary of War shall discharge from the military service with pay 
and with the form of discharge certificate to which the service of each, after 
enlistment, shall entitle him, all enlisted men under the age of eighteen on 
the application of either of their parents or legal guardian, and shall also 
furnish to each transportation in kind from the place of discharge to the rail- 
road station at or nearest, to the place of acceptance for enlistment, or to his 
home if the distance thereto is no greater than from the place of discharge 
to the place of acceptance for enlistment, but if the distance be greater he may 
be furnished with transportation in kind for a distance equal to that from place 
of discharge to place of acceptance for enlistment; and the Secretary of War 
is directed under such reasonable regulations as he may prescribe to grant 
applications for discharge of enlisted men serving in the continental United 
States without regard to the provisions of existing law respecting discharges 
until the number in the Army has been reduced to 150,000 enlisted men, not 
including the Philippine Scouts. The provisions of this paragraph shall take 
effect immediately upon the approval of this Act. 

The provisions of section 27 of the Army Reorganization Act, approved June 
4, 1920, providing an enlistment allowance, are hereby repealed. 


* * * = * * * 


That the Army shall be reduced by the Secretary of War so that the sum 
herein appropriated shall defray the entire cost of the pay of the officers and 
enlisted men of the line and staff during the fiscal year ending June 30, 1922. 


The form of enlistment contract, which is duly sworn to and signed 
by each recruit on enlistment, is found in paragraph 855, Army 
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Regulations, 1913. Under this contract the enlisted man agrees to 
serve for the period and under the conditions, prescribed by law, 
unless sooner discharged by proper authority; and also agrees to 
accept from the United States such bounty, pay, rations, and cloth- 
ing as are or may be established by law. 

The above-quoted provisions of the Army appropriation act of 
June 30, 1921, became effective on June 30, 1921, and do not disturb 
any rights as to the enlistment allowance acquired by a soldier under 
an enlistment accomplished in period from June 4, 1920, to June 
29, 1921. 

This coincides with the construction given section 9 of the act of 
August 3, 1861, 12 Stat., 288, which “abolished” the bounty for 
enlistments and reenlistments at remote and distant stations au- 
thorized by section 3 of the act of June 17, 1850, 9 Stat., 439. The 
act of 1850 provided that the bounty or allowance for such enlist- 
ments should be paid in unequal instalments at the end of each year’s 
service, so that the several amounts shall annually increase, and the 
largest paid at the expiration of the enlistment. In section 331, 
vol. 1, Digest Second Comp. Dec., it is said: 


Any soldier entitled on the 2nd of August, 1861, to bounty for reenlistment at 
a remote and distant station under the law of June 17, 1850, did not lose his 


right to that bounty by the enactment of the law of August 3, 1861, abolishing 
such bounty. 


Under that decision and decisions in sections 341 to 344, vol. 3, 
Digest Second Comp. Dec., in cases of men so enlisted prior to Au- 
gust 3, 1861, payment of the bounty was made in installments for 
their services after August 3, 1861, until date of discharge from such 
enlistment. 

Your specific question is answered as follows: 

Said act of June 30, 1921, operates only with respect to men who 
enlist or reenlist on or after June 30, 1921, and does not preclude pay- 
ment (from the appropriation “ Pay of the Army” available) of the 
enlistment allowance to men lawfully enlisted or reenlisted in period 
from June 4, 1920, to June 29, 1921, for a term of three years, and 
who have been or hereafter will be honorably discharged and have 
not yet been paid such allowance. When such men were enlisted or 
reenlisted there was in full force and effect a statute which declared 
that such enlistment allowance— 


shall be paid to every soldier who enlists or reenlists for a period of three 
years, payment of the enlistment allowance for original enlistment to be de 
ferred until honorable d.scharge. 


This emphatic declaration must be regarded as part of the contract 
entered into when the enlistment or reenlistment was accomplished, 
and that part of the contract is fulfilled when at the time of his hon- 


orable discharge from an original enlistment the soldier is paid the 
allowance. 
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PUBLIC HEALTH SERVICE—REPAIR AND PRESERVATION OF 
BUILDINGS. 


Funds appropriated by the act of March 4, 1921, 41 Stat., 1368, for the repair 

and preservation of Public Health Service stations, hospitals, etc, are 
available for repair and preservation of such buildings which are under 
control of the Treasury Department, provided their repair and preserva- 
tion is not specifically the obligation of‘others, although the lands on which 
the buildings are situated may not be under control of the Treasury 


Department. 
Comptroller General McCarl to the Secretary of the Treasury, July 6, 1921: 

I have your letter of June 24, 1921, requesting decision whether the 
appropriation under the act of March 4, 1921, 41 Stat., 1368, for the 
repair and preservation of Public Health Service stations, quaran- 
tine stations, etc., “is available for Public Health Service hospitals 
which may be owned by the United States, but not on lands under 
the control of the Treasury Department.” 

The appropriation provides: 

For, repairs and preservation of all completed and occupied public buildings 
and the grounds thereof, under the control of the Treasury Department, 
and in a proviso thereto authorizes— 


That of the sum herein appropriated not exceeding $200,000 may be used 
for the repair and preservation of Public Health Service hospitals, quarantine 
stations and completed and occupied outbuildings owned by the Government 
and under the control of the Treasury Department. 


Whether because the first provision provides the appropriation for 
public buildings and the grounds thereof requires that both the 
buildings and grounds shall be under the control of the Treasury 
Department it is unnecessary in the present case to determine. The 
proviso authorizing the use for the repair and preservation of Pub- 
lic Health Service hospitals, etc., makes no reference therein to 
grounds. If I am to understand from the submission that Public 
Health Service hospitals which are stated to be owned by the United 
States are under the control of the Treasury Department, and their 
repair and preservation is not specifically the obligation of others, 
i am of the opinion the appropriation thus provided is available 
for repair and preservation of such buildings, although the lands 
may not be under the control of the Treasury Department. 








DAMAGES TO PERSONS AND PROPERTY BY POST OFFICE DEPART- 
MENT. 


The act of June 16, 1921, 42 Stat., 63, authorizing the Postmaster General to 
adjust and settle claims not in excess of $500 in amount for damages to 
persons and property by or through the operation of the Post Office Depart- 
ment, and appropriating $35,000 for the fiscal year 1922 to carry out the 
provisions thereof, was intended to relate only to claims arising on or after 
July 1, 1921, 


DECISIONS OF THE COMPTROLLER GENERAL, 


Comptroller General McCarl to the Postmaster General, July 7, 1921: 

I have your letter of June 27, 1921, as follows: 

The act approved June 16, 1921, 42 Stat., 63, contains the following pro- 
vision : 

“When any damage is done to person or property sy or through the operation 
of the Post Office Department in any branch of its service and such damage is 
found by the Postmaster General upon investigation to be a proper charge 
against the United States, the Postmaster General is hereby invested with 
power to adjust and settle any claim for such damage when his award for such 
damage in any case does not exceed $500; and the sum of $35,000 is hereby 


appropriated for the fiscal year 1922 to carry out the provisions of this para- 
graph.” 


Your decision is requested as to whether under this law this Department may 
entertain claims for damages which occur prior to July 1, 1921. 


I find nothing in the law in question to indicate that it was intended 
to have a retroactive effect. Therefore, in accordance with well- 
recognized principles of statutory construction it must be held that 
the provision quoted by you was intended to relate only to claims 
arising on or after July 1, 1921. 

The question submitted is answered in the negative. 


EXTENSION OF AVAILABILITY OF APPROPRIATIONS. 


Unexpended balances of appropriations for armament of fortifications and 
other works of defense, etc., which were required by the act of March 3, 
1919, 40 Stat., 1309, to be cevered into the Treasury and carried to the 
surplus fund June 30, 1921, come within the provisions of the act of June 
16, 1921, 42 Stat., 63! extending the availability until June 30, 1922, of 
unexpended balances of appropriations chargeable with the settlement of 
claims resulting from the suspension or termination of contracts or other 
procurement obligations of the War Department consequent upon the sus- 
pension of hostilities and with adjustment of claims under the Dent Act 
dated March 2, 1919, 41 Stat., 1272. 


Comptroller General McCarl to the Secretary of the Treasury, July 7, 1921: 

I have your letter of June 21, 1921, and also reference in connec- 
tion therewith of a communication from the Secretary of War of 
June 27, 1921, as to whether appropriations for armament of forti- 
fications and other works of defense, etc., come within the provisions 
of the deficiency act of June 16, 1921, 42 Stat., 63, authorizing certain 
appropriations to remain upon the books of the Treasury and be 
available until June 30, 1922, and in connection therewith making 
$250,000 available for such personal services as in the discretion of 
the Secretary of War are necessary. 


The provision appears in the deficiency act approved June 16, 1921, 
as follows: 


Unexpended balances: Such amounts of the unexpended balances of the appro- 
priations chargeable with the settlement of claims resulting from the suspension 
or termination of contracts or other procurement obligations of the War Depart- 
ment, consequent upon the suspension of hostilities, and with the adjustment of 
claims under the Act entitled “An Act to provide relief in cases of contracts con- 
nected with the prosecution of the war, and for other purposes,” approved March 
2, 1919, shall remain upon the books of the Treasury to the credit of the respective 
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appropriations and be available for similar purposes until June 30, 1922, and of 
said amounts, not to exceed $250,000 shall also be available for such personal 
services as in the discretion of the Secretary of War are necessary to properly 
protect the interests of the United States in making such settlements and adjust- 
ments: Provided, That no part of said amounts shall be used to pay any claims 
urising out of any contract or other obligation unless such contract or obligation 
was entered into subsequently to April 6, 1917, and prior to November 12, 1918. 


The act of June 5, 1920, 41 Stat., 1026, specifically makes certain 
balances of 1918 appropriations available to June 30, 1921, in con- 
nection with settlements under authority of the act of March 2, 
1919, 40 Stat., 1272, and there is no question that the act of June 
16, 1921, extends the availability of the proper balances to June 30, 
1922. But the act of March 3, 1919, 40 Stat., 1309, directs: 


That appropriations for fortifications and other works of defense, for the 
armament thereof, and for the procurement of heavy ordnance for trial and 
service, heretofore made in fortifications or sundry civil appropriation acts, 
shall not be available for obligation after June 30, 1920, and all unexpended 
balances of such appropriations which remain upon the books of the Treasury 
Department on June 30, 1921, shall be covered into the Treasury and carried 
to the surplus fund, 


The appropriations coming under this act of March 3, 1919, have 
also been required in connection with settlements under the act of 
March 2, 1919, and the question which thus arises is whether the 
authority in the act of June 16, 1921, is sufficient to extend these 
appropriations beyond the limit fixed by the act of March 3, 1919, 
for going to the surplus fund. The act of June 16, 1921, does not 
name any particular appropriations, and I am constrained to answer 
in the affirmative as to the armament, etc., appropriations to the 
extent that balances are available for the purposes indicated in the 
act of June 16, 1921. 

Further question arises as to the proper procedure in connection 
with the act of June 16, 1921, so as to give effect to the purpoges 
to which the unexpended balances are authorized to be applied. If 
all balances of appropriations involved are carried to the surplus 
fund, it would require the administrative office to transmit its settle- 
ments to the General Accounting Office for settlement and certifica- 
tion and then in each case the necessary amount be raised upon the 
books of the Treasury Department to make the payment. I under- 
stand the past procedure has been to have the proper balances of 
the appropriations appear upon the books of the Treasury Depart- 
ment and have the payments made by disbursing officers, and ac- 
cordingly that procedure may continue to be followed. 

The further question is also presented whether the authority to 
use $250,000 for personal services would authorize making available 
some one of the appropriations involved and specifically designate it 
to distinguish it from other funds upon the books of the Treasury 
Department. This I answer in the affirmative as the practicable 
method, the title of the funds thus made available to be designated 
by the Treasury Department. 
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INDUSTRIAL REHABILITATION—FEDERAL AID TO STATES. 


Federal aid to a State for industrial rehabilitation to the extent of an amount 
equal to that expended by the State for the same purpose, as authorized 
by the act of June 2, 1920, 41 Stat., 735, is conditioned upon the State’s 
acceptance of the terms of the act in the manner and within the time pre- 
scribed, and the provision in the act fixing a time limit for acceptance 
“until the legislature of such State meets in due course and has been 
in session 60 days,” must be construed as setting a limitation of 60 days 
after it first convenes, whether or not it remains in session 50 days, within 
which the legislature must accept and comply with the terms of the act if 
it is to participate in the benefits of the act. 


Comptroller General McCarl to the Chairman, Federal Board for Vocational 
Education, July 8, 1921: 


I have your letter of June 22, 1921, addressed to the Comptroiler 
of the Treasury, as follows: 


The provisions of the Industrial Rehabilitation Act, approved June 2, 1920, 


~; 


41 Stat., 735, were accepted for the State of South Carolina by the Governor 


on September 30, 1920, in accordance with the following provision contained in 
Section 3 of the Act. 


“In any State the legislature of which does not meet in regular session 
between the date of the passage of this act and December 30, 1920, if the 
governor of that state shall accept the provisions of this aci, such state shall 
be entitled to the benefits of this act until the legislature of such state meets in 
due course and has been in session sixty days.” 

The legislature of the State convened on January 11, 1920, and subsequently, 
on March 5th, adjourned without accepting the provisions of the Industrial 
Rehabilitation Act, having been in session less than sixty days. 

In view of the foregoing your decision is respectfully requested as to whether 
or not the Federal Board for Vocational Education may recognize the State 
of South Carolina as still entitled to the benefits of the appropriation provided 


by said act. 

Section 1 of the act from which you quote makes annual appropria- 
tion for the use of the several States in cooperative vocational r<- 
habilitation work, the several appropriations to be allotted to the 
States upon the basis of their several populations. These appropria- 
tions are made upon certain conditions imposed upon the States by 
the act, among which is the condition that for each dollar of Federal 
money expended there shall be expended by the State at least am equal 
amount for the same purpose. 

Section 3 of the act also provides that in order to secure the benefit 
of these appropriations the State shall, through its legislative author- 
ity, accept the provisions of the act and comply with certain other 
requirements set forth in that section. That portion of the section 
which you quote makes temporary provision for participation by 
States in the benefits of the act until their legislatures shall have had 
an opportunity to accept the provisions of the act and comply with 
its requirements. It contemplates that a State shall have not exceed- 
ing 60 days after its legislature meets in which to accept the provi- 
sions of the act. It does not contemplate that a State may continue 
to enjoy indefinitely the benefits of the statute without accepting its 
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provisions and making the contribution which it requires merely be- 
cause its legislature sits less than 60 days after it meets. 

Taking the statute as a whole the provision that a State shall be 
entitled to the benefits of the act “until the legislature of such State 
meets in due course and has been in session sixty days” must be con- 
strued as setting a limitation of sixty days after it first convenes 
within which the legislature must accept and comply with the provi- 
sions of the act if it is to participate in its benefits. 

Having succeeded to the powers and duties of the Comptroller of 
the Treasury I decide that under the facts stated in your submission 


the State of South Carolina is not now entitled to the benefits of 
this act. 


PROMOTIONS OF POSTAL EMPLOYEES. 


Under the provisions of the act of June’5, 1920, 41 Stat., 1051-2, dividing post- 
office inspectors and clerks at division headquarters into various grades 
with fixed salaries for each grade, and authorizing promotions at the be- 

ginning of the quarter following a year’s satisfactory service in the next 

lower grade, promotions may be made at the beginning of the quarter 
following one year’s service since the employee’s last promotion, whether 

that promotion was before, on, or after July 1, 1920. 





Comptroller General McCarl to the Postmaster General, July 8, 1921: 
I have your letter of June 27, 1921, requesting decision of a ques- 
tion presented as follows: 


An act approved June 5, 1920, to reclassify postmasters and employees 
of the postal service and readjust their salaries and compensation on an 
equitable basis provides as follows with respect to the salaries of clerks-in- 
charge at division headquarters and of post office inspectors: 

“That clerks at division headquarters of postoffice inspectors shall be divided 
into six grades, as follows: Grade one—salary, $1,600; grade two—salary, 
$1,700; grade three—salary, $1,850; grade four—salary, $2,000; grade five— 
salary, $2,150; grade six—salary, $2,300; and there shall be one chief clerk 
at each division headquarters at a salary of $2,600. That clerks at division 
headquarters shall be vromoted successively to grade five at the beginning 
of the quarter following a year’s satisfactory service in the next lower grade, 
and one clerk at each division headquarters may be promoted to grade six 
after one year’s satisfactory service in grade five.” 

The same act makes the following provision respecting the salaries of post 
office inspectors: 

“That post offiee inspectors shall be divided into seven grades, as follows: 
Grade one—salary, $2,300; grade two—salary, $2,500; grade three—salary, 
2,700; grade four—salary, $2,900; grade five—salary, $3,200; grade six— 
salary, $8,500; grade seven—salary, $3,700; and there shall be fifteen in- 
spectors in charge at $4,200. Inspectors shall be promoted successively to 
grade five at the beginning of the quarter following a year’s satisfactory and 
efficient service in the next lower grade, and to grade six at the beginning 
of the quarter following the expiration of one year’s meritorious service in 
grade five, and not to exceed 20 per centum of the force to grade seven for 
specially meritorious service after not less than one year’s service in grade 
six. The three grades of inspectors without per diem allowance and the 
three senior grades of field inspectors shall be considered on a parity in re- 
adjusting the inspectors to the grades provided.” 

Your decision is requested as to whether a clerk at division headquarters or 
an inspector who has not been promoted after a year’s service in any of the 
grades enumerated may be promoted at the beginning of the next succeeding 
quarter, or whether it is necessary before considering him for advancement 
to await the elapse of another full year. 
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The question as stated in the last paragraph of your letter is not 
entirely clear, but I assume that you have reference to employees 
who prior to July 1, 1920, had been serving in the grades to which 
they were assigned on July 1, 1920, under the provisions of the act 
of June 5, 1920, 41 Stat., 1045, and that your doubt in the matter is 
as to whether the year’s service necessary to entitle them to advance 
automatically to the next higher grade should begin to run from 
July 1, 1920, or from the date of their promotion to the grade in 
which they were serving on July 1, 1920. 

The act in question contains a provision, page 1053, as follows: 


All employees herein provided for in automatic grades, who have not reached 
the maximum grades to which they are entitled to progress automatically, 
shall be promoted at the beginning of the quarter following the completion of 
one year’s satisfactory service since their last promotion, regardless of any 
increases in salaries granted them by the provisions of this act. 


This provision would seem to answer your question by indicating 
that it is the intent and purpose of the law that automatic promotions 
be made at the beginning of the quarter following one year’s service 
since the employee’s last promotion, whether that promotion was 
before, on, or after July 1, 1920, and I have to advise that you are 
authorized to make promotions accordingly. 


CLERKS, UNITED STATES COURTS—HOLDING OTHER POSITIONS. 


A person holding both the offices of justice of the peace and United States 
commissioner should act in his capacity as United States commissioner in 
committing offenders against Federal laws, or, if he acts as justice of the 
peace, should be placed in the same position as regards payment of his fees 
that he would have occupied had he acted as commissioner ; hence a clerk of 
United States court also holding offices of United States commissioner and 
justice of the peace is prohibited by provisions of the act of March 4, 1921, 
41 Stat., 1413, from receiving any compensation for services in either 
capacity of United States commissioner or justice of the peace in Federal 
cases other than his regular salary as clerk of the court. 


Decision by Comptroller General McCarl, July 9, 1921. 


The Auditor for the State and Other Departments submitted to 
the Comptroller of the Treasury for approval, disapproval, or modi- 
fication his decision of June 8, 1921, as follows: 


The following decision is submitted for approval, disapproval or modification 
under the Act of July 31, 1894, 28 Stat., 208: 

This office has before it for settlement an account submitted by Burns P. 
Hodgman, as Justice of the Peace, covering the period from March 25 to 
March 31, 1921, in which he claims fees for seryices performed during said 
period in accordance with U. S. Commissioner’s fee bill. 

Mr. Hodgman is Clerk of the U. S. District Court for the district of New 
Hampshire and the records of this office show that he also holds the office of 
U. S. Commissioner for the district of New Hampshire. 

The Sundry Civil Appropriation Act approved March 4, 1921, 41 Stat., 1413, 
contains the following provision: 

“That no clerk or deputy clerk or assistant in the office of the clerk of a 
United States district court shall receive any compensation or emoluments 
through any office or position to which he may be appointed by the court, other 
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than that received as such clerk, deputy clerk, or assistant, whether from the 
United States or from private litigants.” 

In Vol. 27 Comp. Dec., page 821, in construing this provision you stated: 
“Clerks of ccurts and their deputies and assistants by recent legislation have 
been put upon salaries payable by the Government, so that the Government 
pays for their time and services. The evident purpose of this legislation is to 
prohibit receipt by them of any compensation from any source other than these 
salaries.” 

In Vol. 20 Comp. Dec., page 692, you stated as follows: “ Section 1014, Revised 
Statutes, confers upon justices of the peace authority and power to act as 
committing officers in Federal cases, in the same manner and to the same 
extent that like authority and power is thereby conferred on United States 
Commissioners. When acting under the section justices of the peace are by 
virtue of the statute Federal officers engaged in administering Federal laws.” 

In view of the above it is the opinion of this office and it so decides: 

1st that Mr. Hodgman should have performed the services for which fees 
are claimed in his official capacity as United States Commissioner; 2d that 
inasmuch as he performed them as justice of the peace he was by virtue of the 
statute, as quoted above, a Federal official, and is by the provision of the act 
of March 4, 1921, quoted above, prohibited from receiving any compensation for 
these services other than his regular salary as clerk of the court. 


While section 1014, Revised Statutes, authorizes justices of the 
peace to act as Federal committing officers, the duty of committing 
offenders against Federal laws rests primarily upon United States 
commissioners. It is only in case no commissioner is available that 
practice has sanctioned the service of justices of the peace in that 
capacity. One holding both offices should act in the capacity of 
commissioner, and if he acts in the other capacity should be placed 
in the same position as regards payment of his fees that he would 
have occupied if he had acted as commissioner. 

The auditor’s decision is approved. 


LEASES—TERMINATION AT END OF FISCAL YEAR. 


As officers of the Government are prohibited by section 3679, Revised Statutes, 
as amended, limiting expenditures of the Government departments to the 
appropriations for the fiscal year, from executing a lease to run beyond 
the end of one fiscal year, except when specifically authorized by law, the 
legal effect of a lease for five years and four months was to bind the 
United States only to the end of the first fiscal year, with an option from 
year to year until the end of the term, and the termination of the lease at 

the close of the first fiscal year did not constitute a breach of contract on 

the part of the United States which could be made the basis of a claim 
for damages. 


Decision by Comptroller General McCarl, July 12, 1921: 

Benjamin Stern, Louis Stern, and Arthur H. Hahlo, executors of 
the estate of Isaac Stern, applied July 1, 1921, for a revision of the 
action of the Auditor for the Treasury Department in disallowing 
by settlement No. 187976, dated June 18, 1921, their claim for 
$43,288.33 as damages on account of the alleged breach of a lease 
agreement made and entered into between them and the Commis- 
sioner of Internal Revenue on September 12, 1919. 
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Under the terms of the said agreement the claimants leased to the 
United States the entire second floor of a certain building in the 
city of New York “for the term of five years and four months 
commencing on the first day of October in the year one thousand 
nine hundred and nineteen, and terminating on the thirty-first day 
of January in the year one thousand nine hundred and twenty-five 
at a yearly rental of $22,000, said rental to be paid monthly in equal 
payments on the last day of each month. 

With reference to termination of the lease the agreement provided: 


It is stipulated and agreed that this lease may be terminated by the lessee at 
the end of the current or any succeeding Government fiscal year thereafter, 
during the term of this lease, in the event that Congress should fail to make 
appropriation for payment of rental for the ensuing fiscal year, it being expressly 
understood that lessee’s liability hereunder is limited to successive fiscal years 
as such appropriations become available. 


By letter dated May 11, 1920, the Commissioner of Internal Revenue 
notified the lessor that owing to the consolidation of the office of the 
collector for the third district with the office of the collector for the 
second district on February 1, 1920, it was deemed advisable to termi- 
nate the lease now under consideration at the close of the fiscal year 
1920, and that accordingly said lease would be terminated and can- 
celed effective June 30, 1920. 

Claimants contend that the lease was for a fixed period, which does 
not expire until January 31, 1925, and that since an appropriation for 
the Internal Revenue Service was made for the fiscal year beginning 
July 1, 1920, the surrender of the property on June 30, 1920, and the 
failure to pay rent therefor after said date constituted a breach of the 
lease agreement, on account of which the Government is liable in 
damages. 

Section 3732, Revised Statutes, provides that no contract on behalf 
of the United States shall be made unless the same is authorized by 
law or is under an appropriation adequate to its fulfillment, except 
in the War and Navy Departments in certain cases. 

There is no general law authorizing the Commissioner of Internal 
Revenue to enter into a lease agreement on behalf of the United States. 
Hence the only authority of law for the agreement made in this case 
is the provision in the annual appropriation act of March 1, 1919, 
40 Stat., 1233, which appropriates for “salaries and expenses of col- 
lectors of internal revenue * * * rent of offices outside of the 
District of Columbia * * * and other necessary expenses in col- 
lecting internal-revenue taxes.” This provision constitutes the soie 
authority of law under which the commissioner acted in making the 
lease agreement now under consideration and said provision does not 
authorize the making of a lease for any period beyond June 30, 1920. 
In this connection attention is invited to section 3679, Revised Stat- 
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utes, as amended by the act of March 3, 1905, 33 Stat., 1257, and the 
act of February 27, 1906, 34 Stat., 48, which contains a provision as 
follows: 


No Executive Department or other Government establishment of the United 
States shall expend, in any one fiscal year, any sum in excess of appropriations 
made by Congress for that fiscal year, or involve the Government in any con- 
tract or other obligation for the future payment of money in excess of such 
appropriations unless such contract or obligation is authorized by law. 


Since the Commissioner of Internal Revenue exceeded his author- 
ity in attempting to make a lease for five years and four months, the 
legal effect of the agreement was to bind the United States only for 
the period from October 1, 1919, to June 30, 1920, with an option 
from year to year until the end of the term. Hence, the termination 
of the lease at the close of the fiscal year 1920 did not constitute a 
breach of contract on the part of the United States and can not be 
made the basis of a claim for damages. Chase v. United States, 155 
U. S., 489; M’Collum v. United States, 17 Ct. Cls., 92; Reed Smoot 
v. United States, 38 Ct. Cls., 418. 

The action of the auditor in disallowing the claim is affirmed. 


STENOGRAPHERS TO JUSTICES OF THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


As the stenographers authorized for each justice of the Supreme Court of the 
District of Columbia are appointed by the court generally without mention 
of the justice to whom they may be assigned, the termination of the tenure 
of the office of a justice by death or otherwise does not also terminate the 
tenure of the position of the stenographer assigned to that justice, but the 
stenographer may continue to hold the position until the appointment of 
an official successor. 


Comptroller General MeCarl to the Attorney General, July 12, 1921: 


I have your letter of June 24, 1921, addressed to the Comptroller 
of the Treasury, as follows: 


In order that proper instructions may be given to the disbursing clerk of this 
Department, your opinion is requested as to whether payment may be au- 
thorized, covering the salary of Miss Margaret C. Kroll, as stenographer of 
the Supreme Court of the District of Columbia for the period of actual service 
following the death of Justice Gould, for whom she rendered service until 
May 20, 1921. 

The authority of law for stenographers to the Justices of the Supreme Court 
of the District of Columbia is contained in the annual legislative, executive, 
and judicial appropriation act, the appropriation for the current year appearing 
on page 482 of the Digest, and reading as follows: 

“ Salaries, Supreme Court, District of Columbia, 1921. Supreme Court, Dis- 
trict of Columbia: Chief Justice, $8,000; five associate justices, at $7,500 each; 
six stenographers, one for the chief justice and one for each associate justice, 
at $1,100 each; in all, $52,100, one-half of which shall be paid from the 
revenues of the District of Columbia.—Legislative Act May 29, 1920.” 41 
Stat., 687. 

The decision of your office pertaining to the termination of the services of 
stenographers to justices of the Supreme Court of the United States, 4 Comp. 
Dec., 358, does not appear to be altogether applicable to the conditions existing 
in the present case, as Miss Kroll was appointed by the Court, and not by 
Justice Gould. There is transmitted herewith a copy of the order of appoint- 
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ment, and also a copy of a letter from the Clerk of the Court, urging that pay- 
ment be made for the period of actual service after the death of Justice Gould, 
pending the induction into office of Justice Hoehling. 


It is shown to have been the practice of the court to appoint the 
stenographers thus appropriated for as stenographers of the court 
generally without mention of the justice to whom they may be as- 
signed. This practice is warranted by the terms of the appropriation. 
Having been appointed by the court a stenographer of the court, Miss 
Kroll continued to hold that position, notwithstanding the death of 
the justice to whom she was assigned, until her tenure thereof was 
ended by the appointment of her official successor. 


REGULATIONS—RANK AND PAY OF COAST AND GEODETIC SURVEY 
OFFICERS. 


The regulations for the government of the Coast and Geodetic Survey, pro- 
hibiting the reduction in grade of any commissioned officer in that bureau 
except after due investigation by a board of commissioned officers, ete., 
while issued with the approval of the Secretary of Commerce, are not based 
upon any specific statutory authority, and may therefore be waived or 
disregarded by the head of that department at his discretion, 


Decision by Comptroller General McCarl, July 12, 1921: 

D. B. Wainwright, hydrographic and geodetic engineer, United 
States Coast and Geodetic Survey, applied June 9, 1921, for revision 
of the action of the Auditor for the State and Other Departments in 
disallowing by settlement 26439, dated June 6, 1921, claim for dif- 
ference between the pay and allowances of a commander, relative 
Navy rank, and the pay and allowances of a lieutenant commander, 
relative Navy rank, for the period May 18 to October 31, 1920. 

It appears that on July 15, 1916, appellant was appointed an 
“assistant” in the Coast and Geodetic Survey at a salary of $3,000 
per annum; that on June 30, 1917, while still serving under that 
appointment he was commissioned hydrographic and geodetic en- 
gineer in the Coast and Geodetic Survey under authority of the act 
of May 22, 1917, 40 Stat., 88, with the same salary which gave him 
the relative rank of commander in the Navy; that on June 28, 1919, 
the Secretary of Commerce made a change in appellant’s salary, re- 
ducing same from $3,000 to $2,800 per annum, which was appellant’s 
rate of salary when the act of May 18, 1920, 41 Stat., 603, was passed 
assimilating the pay and allowances of commissioned officers of the 
Coast and Geodetic Survey to that of officers of the Navy with whom 
they hold relative rank as provided in the act of May 22, 1917. 

The act of May 22, 1917, 40 Stat., 88, provides: 


“Hydrographic and Geodetic engineers receiving $2,500 or more but less 
than $3,000 shall rank with and after majors in the Army and lieutenant 
commanders in the Navy.” 


Appellant’s relative rank when the act of May 18, 1920, became 
effective was that of lieutenant commander. He contends, how- 
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ever, that the Secretary’s action in changing his salary from $3,000 
to $2,800 was in violation of article 76 of regulations for the govern- 
ment of the Coast and Geodetic Survey and therefore was ineffective 
to change his grade or relative rank. 

Article 76 provides that: 

* * * No commissioned officers shall be dismissed from the service or 
reduced in grade, without due investigation by a board of commissioned 


ofticers of the survey ordered by the President of the United States or the 
Secretary of Commerce on the recommendation of the Superintendent * * 


It appears that the Secretary’s action in reducing appellant’s sal- 
ary, and consequently his grade, was made without any reference 
to an investigating board as required by the regulations, and the 
question is whether the Secretary’s action in thus ignoring or waiv- 
ing the requirement of the regulations is valid as affecting appel- 
lant’s grade or relative rank. 

The power to make regulations implies the power to alter, amend, 
modify, or revoke the same, but it does not always imply the power 
to waive or ignore the regulation in a specific case. A regulation 
made pursuant to genera! authority resting in the head of a depart- 
ment to make regulations to govern its agents in the distribution and 
performance of the department’s activities can be waived by the 
head of the department in any particular case so long as the waiver 
thereof does not violate a specific provision of the law. But a regu- 
lation made by specific authority of a statute and pursuant to and 
in execution thereof is supplementary to the law and of equal force 
therewith. Such a regulation may be amended or modified, but 
so long as it remains a regulation it has all the force and effect of 
law and can not be waived or ignored in a specific case. 21 Comp. 
Dec., 482. 

Since the regulation in question does not seem to have been made 
pursuant to a specific provision of law and was not necessary to 
the execution of any particular statute, I am of opinion that the 
Secretary’s action in reducing appellant’s salary without reference 
to a board of investigation as provided by regulation was within his 
authority and that such action gave to appellant the relative rank 
of a lieutenant commander in the Navy. 

Accordingly, the action of the auditor is affirmed. 


OFFICERS AND EMPLOYEES—HOLDING TWO POSITIONS. 


The act of May 10, 1916, 39 Stat., 120, prohibiting the use of any appropriation 
for payment to the same person of more than one salary from the Govern- 
ment when the combined amount exceeds the sum of $2,000 per annum, is 
applicable to the funds of the United States Shipping Board Emergency 
Fleet Corporation; hence an employee of the corporation may not also 

receive compensation from the United States Shipping Board when the 

combined compensation is more than $2,000 per annum. 
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Decision by Comptroller General McCarl, July 13, 1921: 

W. L. Soleau applied June 25, 1921, for a revision of the action of 
the Auditor for the State and Other Departments in disallowing, 
by settlement *No. 10655, dated March 25, 1921, credit for certain 
payments aggregating $5,269.35 made by him as disbursing officer 
of the United States Shipping Board to officers or employees of 
said board for the period from January 1, 1919, to May 31, 1919. 

The officers or employees to whom the payments in question were 
made and the aggregate amount of the disallowance in the case of 
each are as follows: , 


CREO eee eee eee eden emken $1, 666. 66 
Bere OE) Dra ee es ee 1, 562. 50 
Sherman Th. Whippte_. -- 2-22.22 222 1, 041. 66 
Re ee een one cite wanapen 761. 23 
Caen ne cnn ee namie 177. 30 
ee RPE Bons Soccer aml btaaroe 60. 00 


It appears that during the period covered by these payments 
each of the persons mentioned was holding two separate and distinct 
offices or positions, one under the United States Shipping Board 
and the other under the United States Shipping Board Emergency 
Fleet Corporation; that the combined salaries of the two offices or 
positions held by each exceeded $2,000 per annum; and that the 
amount disallowed in each case is the amount paid by the Shipping 
Board to the extent that said amount, together with the amount of 
the salary of the office or position held under the Emergency Fleet 
Corporation, exceeded $2,000 per annum. 

The auditor’s disallowance was based upon the provision of section 
6 of the act of May 10, 1916, 39 Stat., 120, which reads: 


That unless otherwise specially authorized by law no meney appropriated 
by this or any other Act shall be available for payment to any person receiv- 
ing more than one salary when the combined amount of said salaries exceeds 
the sum of $2,000 per annum, 


That each of the persons hereinbefore mentioned was “ receiving 
more than one salary ” and that the combined amount of the salaries 
received by each “ exceeds the sum of $2,000 per annum ” there would 
appear to be no room for doubt, and these facts were known to the 
appellant at the time the payments were made. 

In his request for revision of the auditor’s action appellant argues 
at some length to the effect that the United States Shipping Board 
Emergency Fleet Corporation is not a Government establishment or 
organization, and that the funds used to pay the persons herein- 
before named for their services as officers or employees of said 
corporation were not moneys appropriated by Congress. These argu- 
ments might be entitled to some consideration if the payments now 
in question had been made by the Emergency Fleet Corporation, but 
7920°—22—Vol. 13 
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they were made by the disbursing officer of the United States Ship- 
ping Board from moneys appropriated by Congress for salaries and 
expenses of said board. Furthermore, it has been held by the Comp- 
troller of the Treasury that the United States Shipping Board 
Emergency Fleet Corporation is a Government establishment or 
organization within the purview of different statutes. 25 Comp. 
Dec., 701; 26 id., 897; 27 id., 140 and 31i. And in a decision dated 
January 22, 1919, to the acting chairman of the United States Ship- 
ping Board it was held that section 6 of the act of May 10, 1916, 
was applicable to cases identical with those now under considera- 
tion. Most of the payments involved in this case were made after 
the date said decision was rendered, but appellant contends that he 
had no knowledge of said decision and submits affidavits to the 
effect that said decision was not brought to the attention of the dis- 
bursing office of the United States Shipping Board until after his 
separation from said office in June, 1919. The question whether 
the disbursing office did or did not have knowledge of the decision of 
January 22, 1919, is not material for the reason that the payments for 
which credit has been disallowed were made in contravention of 
the plain provisions of the statute. The decision of January 22, 
1919, did not change or modify any construction theretofore placed 
by the accounting officers upon the statutes. It merely announced 
what the effect of said statute had been since its enactment. 
The action of the auditor is affirmed. 


TRAVEL ALLOWANCE ON DISCHARGE—NAVY, ENLISTED MEN. 


March 3, 1921, having been fixed as the termination of the war emergency by 
joint resolution of March 8, 1921, 41 Stat., 1359, enlisted men of the Navy 
discharged from enlistments entered into on or after that date are not 
affected by the war-time provisions of the act of July 11, 1919, 41 Stat., 139, 
relative to travel allowance on discharge before expiration of their enlist- 
ments during demobilization, but their right to. travel allowance on discharge 
is controlled by the act of February 28, 1919, 40 Stat., 1203, under the pro- 
visions of which enlisted men honcrably discharged for their own interest 
and convenience before expiration of their enlistments are not entitled to 
the travel allowance thereby authorized. 


Comptroller General McCarl to the Secretary of the Navy, July 14, 1921: 


I have your letter of June 27, 1921, requesting decision, as follows: 


The act of 28 February, 1919, 40 Stat., 1208, provides: 

“ Sec, 3. That Section one hundred and twenty-six of the Act ertitled ‘An Act 
for making further and more effectual provision for the nationai defense, and 
for other purposes,’ approved June third, nineteen hundred and sixteen, be 
amended to read as follows: 

“ Sec. 126. That an enlisted man honorably discharged from the Army, Navy, 
or Marine Corps since November eleventh, nineteen hundred and eighteen, or 
who may hereafter be honorably discharged, shall receive five cents per mile from 
the place of his discharge to his actual bona fide home or residence, or original 
muster into the service, at his option: Provided, That for sea travel on discharge, 
transportation and subsistence only shall be furnished to enlisted men: Provided, 
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That naval reservists duly enrolled who have been honorably released from 
active service since November eleventh, nineteen hundred and eighteen, or who 
may hereafter be honorably released from active service, shall be entitled like- 
wise to receive mileage as aforesaid.” 

The act of 11 July, 1919, 41 Stat., 139, provides: 

“All enlisted men of the Navy and Coast Guard who have served in the war 
with the German Government and who may hereafter be discharged or who have 
been discharged from the service.since November 11, 1918, and before the expira- 
tion of their full enlistment shall receive, under such rules and regulations as the 
Secretary of the Navy may prescribe, an honorable discharge and shall receive 
5 cents per mile from the place of his discharge to his actual bona fide home or 
residence, or original muster into the service at his option: Provided, That for 
sea travel on discharge, transportation and subsistence only shall be furnished 


to enlisted men: Provided, That the records of such men warrant such honorable 
discharge.” 


Joint Resolution approved 3 March, 1921, 41 Stat., 13860, provides: 

“And any Act of Congress, or any provision of any such Act, that by its 
terms is in force only during the existence of a state ef war, or during such 
state of war and a limited period of time thereafter, shall be construed and 
administered as if such war between the Governments and people aforesaid 
terminated on the date when this resolution becomes effective, any provision 
of such law to the contrary. notwithstanding; * * *,’ 

In view of the fact that enlisted men of the Navy who first enlisted on or 
after 8 March, 1921, will not have served in the Navy during the war with the 
German Government, your decision is requested as to whether or not, such 
mer who may be discharged under honorable conditions prior to the expiration 


of their enlistments are entitled to travel allowance authorized in the Act of 
28 February, 1919. 


The Supreme Court, in United States v. Sweet, 189 U.S., 471, held 
that a soldier discharged at his own request and for his own pleasure 
or convenience was not entitled to travel pay and commutation of 
subsistence provided in section 1290, Revised Statutes, as amended by 
the act of February 27, 1877, 19 Stat., 243, 244. The language of 
that act—“ when discharged from the service, except by way of pun- 
ishment for an offense ”—is identical with the language of the act 
of June 3, 1916, 39 Stat., 217, which provided travel allowance to 
discharged soldiers. The act of February 28, 1919, amending the 
act of June 3, 1916, changed the term “when discharged from the 
service, except by way of punishment for an offense,” to “ honorably 
discharged.” The court’s construction in the decision cited above was 
in accord with a long-continued construction of the War Depart- 
ment, the agency charged with the execution of the statute. In deci- 
sion of the Comptroller of the Treasury that construction was ap- 
plied to the act of March 2, 1901, 31 Stat., 902, which authorized 
travel allowance to soldiers “ when discharged from the service, ex- 
cept by way of punishment for an offense.” See 13 Comp. Dec., 686. 

It is apparent, therefore, that under the several acts authorizing 
travel allowance to discharged soldiers prior to February 28, 1919, 
a soldier discharged before expiration of his enlistment and for his 
own convenience was not entitled to travel allowance. Though, as 
stated above, the act of February 28, 1919, has substituted the term 
“honorably discharged” for the former term “discharged, except 
by way of punishment for an offense,” I am of opinion that such 





18 DECISIONS OF THE COMPTROLLER GENERAL, 


change does not alter the underlying reason for excepting from its 
benefits soldiers discharged for their own convenience. A discharge 
so granted necessarily results in some loss to the Government and a 
man so released from his contract of enlistment does not stand on an 
equal footing with one whose contract is fulfilled, nor is he in the 
same status as a inan who stands willing to discharge his full obli- 
gation but is released therefrom for the convenience of the Govern- 
ment. Therefore, it is apparent that the same reasons for denying 
travel allowance to men so discharged under prior acts authorizing 
such allowance exist under the act of February 28, 1919. 

Since men discharged from enlistments entered into after March 
3, 1921, are not affected by any of the war-time provisions relative 
to demobilization and are practically in the same status as were men 
who enlisted in the Army under the acts of June 3, 1916, and prior 
statutes relative to travel allowance for discharged soldiers, you are 
advised that enlisted men of the Navy who first enlisted after March 
3, 1921, and who are honorably discharged for their own interest and 
convenience before expiration of their enlistments are not entitled 
to travel allowance as provided in the act of February 28, 1919. 


INCREASE IN FREIGHT RATES. 


Where préor to canvassing bids for furnishing material to be used in the con- 
struction of a river and harbor improvement the Government requested 
railroad companies to quote what the tariff rates would be on material 
offered by the bidders, and the railroad companies quoted the published 
commercial tariff rates in force at that time with land-grant deductions 
when applicable, which were accepted by the Government, no such con- 
tractual relation existed as to obligate the railroad companies to continue 
to ship the material at the quoted rates throughout the entire time the 
improvement was in course of construction, but the railroad companies 
were entitled to any increase in tariff rates authorized by the Interstate 
Commerce Commission, 


Comptroller General McCarl to the Secretary of War, July 15, 1921: 

{ have your letter of July 6, 1921, transmitting papers in reference 
to the Government’s liability to pay an advanced freight rate upon 
certain stone used in the construction of silt diversion works for the 
protection of Los Angeles and Long Beach Harbors, anthorized by 
the River and Harbor acts of July 27, 1916, 39 Stat., 391, 404, and 
March 2, 1919, 40 Stat., 1284. 


In the specifications for the said works was a provision as follows: 


The prices bid for stone will include all expense of furnishing and placing 
it, ercepting railroad freight charges from the quarry to the railroad station 
or sidetrack nearest the work. If the transportation is over lines on which 
the Government is entitled to reduced rates, the stone will be taken over at 
the quarry and transported on Government bills of lading, and if no reduced 
rate is available to the Government the contractor will handle the transporta- 
tion and be reimbursed for its cost, not including any demurrage for which he 
may be responsible. Each bidder will state the location of the quarry or 
quarries from which it is proposed to obtain the stone, and the cost to the 
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United States for its transportation will be considered as a factor in making 
award. He will also submit samples of stone from each quarry named. Suit- 
able stone is available at severa! privately owned quarries and bidders may 
also be able tc procure it for such a public work at quarry.owned by the Los 
Angeles County Flood Control District or at a quarry operated by the City of 
Los Angeles at Catalina Island. 


It appears that prior to canvassing the bids for this stone the 
district engineer wrote to each of the railroads concerned to learn 
what would be the freight rates upon the stone offered by the bid- 
der, and rates were quoted by the Southern Pacific Co. upon stone 
from Declez, Calif., from which place all the stone used on the works 
has been shipped. The communication of the district engineer to 
the railroad companies states: 


You are requested to quote the freight charge you would make considering 
the land-grant status of a portion of the route and that the stone is for a 
Federal project for harbor protection. 


The company on July 22, 1919, quoted the published commercial 
tariff rate on stone rip-rap, carload, effective at the time from 
Declez to Elftman, Calif., at 80 cents per ton of 2,000 pounds, and 
from Declez to Long Beach at $1 per ton of 2,000 pounds, minimum 
carload weight 60,000 pounds, as published in Southern Pacific 
tariff 230-B, I. C. C. 3891. The rates thus quoted were in effect one 
year, one month, and three days after the quotation, when they were 
increased on August 26, 1920, by order of the Interstate Commerce 
Commission in order “ Ex Parte 74” dated July 29, 1920, pursuant to 
the provisions of section 15a of the interstate commerce act to in- 
crease the freight revenue of carriers by rail to a basis that would 
enable them to earn an aggregate annual net railway operating in- 
come'as nearly as may be to 6 per cent upon the aggregate value of 
the railway property of such carriers. 

The question is raised whether the increased freight rates which 
involve the disbursing of public money can be allowed, and whether 
it may be held that a contractual relation became established for 
freight rates on stone to be shipped to the silt diversion works by 
the acceptance by the Government of the rate originally quoted on 
behalf of the railroad company which would preserve the original 
rates throughout the duration of the construction work which is 
now nearly completed, it appearing that about 30 per cent of the 
stone required had been shipped prior to the increase in freight 
rates. 

The rates from Declez, Calif., to Elftman and Long Beach of 
80 cents and $1 per ton, respectively, were rates made effective June 
25, 1918, having superseded the lower rates that became effective 
December 31, 1913. The rates that became effective June 25, 1918, 
were increased August 26, 1920, from Declez to Elftman and Long 
Beach, to $1 and $1.30 per ‘ton, respectively. These rates are sub- 
ject to land-grant deduction, no question being raised on account of 
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said deduction. There appears to have been no agreement with the 
carriers that the rate named for the transportation service, which 
was the regular commercial rate which on account of Government 
business was subject to land-grant deduction, would be maintained 
until all deliveries had been made. The quotation was merely the 
quotation of the iariff rate and the tariff rate was increased by order 
of the Interstate Commerce Commission. There thus appears to 
be no obligation on the part of the carrier to maintain the lower 
rate on account of the Government shipment. There appears to be 
nothing in the arrangement or agreement requiring the railroad 
company to maiztain the rates first quoted, and in view of the in- 
creased rate being duly authorized by Government authority— 
namely, the Interstate Commerce Commission—and not by the 
volition of the carrier, there appears to be no reason why payment 
at the increased rate should not be made. Payment in accordance 
with the effective tariff rate at the time of the service, with proper 
land-grant deduction therefrom, may therefore be made. 


PAY OF RETIRED ENLISTED MEN OF THE ARMY COMMISSIONED 
DURING THE WORLD WAR. 


Retired enlisted men of the Army granted the retired pay and allowances of 
warrant officers on the retired list because of active service as commis- 
sioned officers of the United States Army at some time between April 6, 
1917, and November 11, 1918, under provisions of the act of June 4, 1920, 
41 Stat., 786, are not entitled also to the allowance of $15.75 per month 
authorized for retired enlisted men of the Army in lieu of rations, clothing, 
quarters, and other allowances by provisions of the act of March 2, 1907, 
34 Stat., 1217. 
Decision by Comptroller General McCarl, July 15, 1921: 

Emil Walter applied May 23, 1921, for revision of the action of 
the Auditor for the War Department in disallowing by settlement 
No. 245470, dated April 23, 1921, his claim for $15.75 per month for 
the period June 4, 1920, to April 23, 1921, which is allowed retired 
enlisted men of the Army in addition to their pay by the act of March 
2, 1907, 34 Stat., 1217, in lieu of rations, clothing, quarters, or other 
allowances. 

The record discloses that the claimant entered the military service 
on June 23, 1883, as a private of Troop M, 7th Cavalry, and by suc- 
cessive reenlistments served continucusly in various arms of the serv- 
ice until December 1, 1909, when he was placed on the retired list as 
a sergeant, first class, Hospital Corps. He was commissioned cap- 
tain in the Quartermaster Officers’ Reserve Corps and called to active 
duty under the reserve commission on July 13, 1917, and continued 
thus to serve until October 31, 1919, when he was discharged from the 
emergency commission of major to which he had been appointed 
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while on active duty. The claimant has received for the period over 
which this claim for the allowances of a retired enlisted man extends 
the retired pay of a warrant officer by virtue of a provision in section 
127a of the act of June 4, 1920, 41 Stat., 786, which reads: 


Retired enlisted men whe have served honerably as commissioned officers of 
the United States Army at some time between April 6, 1917, and November 11, 
1918, including those who have been placed on the retired list during the 
World War, and who have been or may hereafter be discharged from their 
temporary commissions, shall receive the retired pay and allowances of warrant 
Officers on the retired list * * 


While conceding that under section 4a of the act of June 4, 1920, 
a warrant officer is entitled to retirement under the same conditions as 
commissioned officers, which, by virtue of section 1274, Revised 
Statutes, is to retirement after 30 years’ service with 75 per cent of 
the pay of the rank upon which retired, and that the term “ allow- 
ances” as used in section 127a is superfluous, as the term “ pay ” 
does not include “ allowances,” United States v, Landers, 92 U. S., 
77, it is contended that section 4b of the act of June 4, 1920, saves 
to the claimant the allowances of a retired enlisted man while re- 
ceiving the “ pay and allowances” of a retired warrant officer. 

This contention is devoid of merit. The saving clause in section 
4b is by its express terms confined to that section. The change of 
the retired pay status of claimant as a retired enlisted man from that 
of retired enlisted men generally to that of retired warrant officers 
was not by operation of said section 4b, but by operation of section 
127a of the act. The saving clause in section 4b applies to the enlisted 
men of the Army on the active list who were required to be regraded 
and placed in one of the seven grades established by that section. 
Moreover, the pay of the claimant was increased by the operation 
of section 127a of the act of June 4 from $75.75 per month, which 
includes the $15.75 per month as commutation of all allowances, to 
$115.50 per month. 

On revision, the action of the auditor is affirmed. 


INSURANCE ON REGISTERED MAIL SHIPMENTS OF MONEY. 


The act of July 7, 1884, 23 Stat., 204, contemplates competitive bids in the 
matter of contracts for transportation of money, coin, or securities, and, 
as insurance is a service incident to such transportation, it should also 
be secured by competitive bidding in compliance with provisions of section 
3709, Revised Statutes, either through advertising in newspapers, or, if 
conditions are such as to make it inadvisable to so advertise, through 
other means sufficient to properly convey the desires of the department 
to those engaged in the business involved. 


Comptroller General McCarl to the Secretary of the Treasury, July 20, 1921: 

I have your letter relative to whether the provisions of section 
3709 of the Revised Statutes require advertising in contracting “ for 
insurance on registered mail shipments of money, coin, and securi- 
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ties,” and if so whether such advertising may be by invitation for 
competitive bids addressed to a number (not less than five) engaged 
in furnishing such insurance. 

I understand that heretofore, under rulings of the accounting 
officers of the Treasury, the insurance of shipments by mail has 
been authorized. 21 Comp. Dec., 308. 

Section 3709 of the Revised Statutes requires that— 

All purchases and contracts for supplies or services, in any of the Depart- 
ments of the Government, except for personal services, shall be made by 
advertising a sufficient time previously for proposals respecting the same, 


when the public exigencies do not require the immediate delivery of the articles, 
or performance of the service. * * * 


The act of July 7, 1884, 23 Stat., 204, requires that— 


Whenever it is practicable contracts for the transportation of moneys, bul- 
lion, coin, notes, bonds, and other securities of the United States, and paper 
shall be let to the lowest responsible bidder therefor, after notice to all parties 
having means of transportation. 


It will be noticed that the act of 1884 contemplated competitive 
bids in the matter of transportation. Although in recent years such 
shipments have been by mail I think the insurance is a service in- 
cidental to the transportation and as such should be procured by com- 
petitive bidding in compliance with the provisions of section 3709. 

The method of advertising is not prescribed by the statute and the 
accounting officers of the Treasury have not considered that adver- 
tising in newspapers is absolutely necessary. If conditions are such 
as to make it inadvisable to so advertise, I see no objection to adopt- 
ing a method by which notice of the desire of the department for 
competitive bids is properly conveyed to those who are iti the busi- 
ness involved. The voucher forms used in such matters usually 
indicate the information that is required to be given as to the method 
of advertising adopted and the facts as to the procuring of the com- 
petitive bids should be furnished accordingly. 


LEASES FROM TENANTS IN COMMON, 


Where the Government leases premises from several tenants ir common the 
contract with each tenant is separate and distinct, not dependent one on 
the other, and the fact that some of the cotenants ask and receive a higher 
rate of rental than others is no basis for a claim for additional rent by a 
cotenant who has agreed by the terms of his lease to accept a lower rental. 


Comptroller General McCarl to F. W. Hoover, disbursing officer, State, War, 

and Navy Department buildings, July 20, 1921: 

I have your letter of July 14, 1921, transmitting voucher stated in 
favor of Wm. W. Danenhower, for rental for the month of July, 1921, 
for an undivided one-third interest in the premises known as lots 
5 to 23, inclusive, in square 147 in the city of Washington, com- 
puted on an annual rate of $1,022.88. 
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It appears that the land in question has been occupied by the Gov- 
ernment for some years under separate leases with all of the tenants 
in common; that each of the annual leases has provided for renewal 
at the option of the United States for the ensuing fiscal year at the 
same rental and under the same terms and conditions; that Wm. W. 
Danenhower, jr., attorney in fact for the owners of an undivided one- 
third interest in the premises, executed on December 15, 1920, a lease 
for that interest for the fiscal year ending June 30, 1921, at an annual 
rental of $768.60, with the unqualified option of renewal on the part 
of the United States for the fiscal year 1922; that the representatives 
of the owners of the remaining undivided interests in the land de- 
clined to renew with an unqualified option for renewal and insisted 
upon a provision for an increase in the rental during the fiscal year 
1922 to $1,022.88 for each one-third interest represented by them; 
and that Wm. W. Danenhower, jr., now declines to carry out his 
agreement to renew for the fiscal year 1922 except at the rate being 
paid to the owners of the remaining undivided interests. 

You ask whether you are authorized to pay the voucher in his 
favor for the month of July, 1921, at the increased rate. 

The Government entered into possession of the property under 
independent leases with the representatives of all of the owners of 
the property; its right to possession is therefore complete. As a 
tenant in common may let his own share of the common property 
without restriction as to the amount of the consideration or rental, 
the amounts that may be asked and received by his cotenants for the 
lease of their shares in the common property has no effect on his 
contract of lease for his share in the common property. 

A lease is a contract, 5 Comp. Dec., 700, 704; 18 éd., 70; and 
alterations in a contract with the Government to the prejudice of the 
Government may not be made, 11 Comp. Dec., 113. As the Govern- 
ment is entitled to the occupancy of the premises under the terms 
of its lease during the fiscal year 1922, 9 Comp. Dec., 593, 596, and 
so far as the undivided one-third interest represented by William 
H. Danenhower is concerned, at the rate of $768.60 per annum, 20 
Comp. Dec., 261; 21 id., 345, you are not authorized to pay more 
than one-twelfth of that amount as the rental accruing for the month 
of July, 1921. 


LEASES—ADEQUACY OF CONSIDERATION. 






Where a lease has been properly executed and is in all respects a valid and 
subsisting obligation, and provides for its renewal from year to year at 
the option of the Government at the same rental, the administrative officers 
of the Government are without jurisdiction to authorize the execution of 
a new lease for.a greater rental, notwithstanding the fact that the rental 
paid under the lease is apparently inadequate when considered in connec- 
tion with the value of the property. 
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Comptroller General McCarl to the Secretary of the Treasury, July 21, 1921: 


I have your letter of July 13 requesting decision of a one pre- 
sented as follows: 


In connection with the lease of the city hospital at St. Louis, Missouri, 
which the Public Health Service has been using as a general hospital since June, 
1919, a question of the inadequacy of the rental being paid by the Government 
has been presented by the present municipal authorities of the City. 

This hospital property was originally leased to the War Department by agree- 
ment dated November 4, 1918, between the City of St. Louis and Lt. Col. John A. 
Hornsby, Medical Corps, U. 8. Army, and the lease was subsequently transferred 
to the Public Health Service in June, 1919, under the provisions of Section 2 of 
the Act of Congress approved March 8, 1919, 40 Stat., 1302. 

The option contained in the lease providing for annual renewals until June 30, 
1925, has been exercised by the Treasury Department for the present fiscal year, 
notice of renewal having been given on May 16, 1921. Under the terms of the 
lease the rental beginning with the fiscal year 1920 is at the rate of $1,000 per 
month. 

It is conceded that the City’s claim as presented in letter dated June 14, 1919, 
from the Chairman of the Board of Estimate and Apportionment, that the City 
should receive a rental of $50,000 a year instead of $12,000 as stipulated in the 
present agreement, is a just one. The property is valued at approximately 
$1,000,000 and at the increased rental the Service would be paying only 5 per 
cent on the City’s investment. 

Upon receiving notice of the renewal of this lease for the fiscal year 1922, the 
present City Counselor advised the Department on May 27, 1921, that the lease 
is void and that any attempt to renew it without previous authority given by 
ordinance would be void and of no effect. 

The certificate of Lt. Col. John A. Hornsby who negotiated the lease for the 
War Department reads: 

“T hereby certify that I have satisfied myself of the authority of the person 
signing the lessor’s name to this lease to bind the lessor, and I have waived the 
filing of evidence of such authority, as permitted so to do by the Army Regu- 
lations.” 

Upon the above statement of facts, you are requested to decide whether or not 
this Department would be authorized at this time to enter into a new lease with 
the City of St. Louis for the use of this property at a rental which is in excess 
of that stipulated in the agreement dated November 4, 1918. 


The lease agreement dated November 4, 1918, under which the Gov- 


ernment acquired possession of the premises now involved contained 
a provision as follows: 

That, at the option of the lessee, this lease, with all its covenants and agree- 
ments, may be renewed yearly as often as the needs of the public service may 
require, so as to give the lessee continuous possession of the premises, not 
extending, however, beyond June 30, 1925, but no renewal shall be made to 


include more than one fiscal year. In case of any renewal beyond June 30, 1919, 
the rental shall be at the rate of $1,000.00 per month. 


I understand that the premises are still being held under said lease 
agreement, the Government having exercised its option of renewal at 
the end of each succeeding fiscal year, the option to renew for the fiscal 
year ending June 30, 1922, having been exercised May 16, 1921. 

Upon the facts appearing in this case no administrative officer of 
the United States has the authority or jurisdiction to concede that 
the original lease under which the premises are held is void, or to 
enter into a new lease at a rental in excess of $1,000 per month, or 
to authorize the payment of rent at a rate in excess of said amount. 
The lease agreement under which this property is held must be as- 
sumed to be legal and valid until adjudged otherwise by a court of 
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competent jurisdiction. The equities of the case and the question 
whether the rent stipulated in the lease is adequate are not for con- 
sideration by the administrative or accounting officers of the Gov- 
ernment. If the rent reserved is inadequate, relief can be obtained 
only through legislation. 

The question submitted is answered in the negative. 


PENSIONS AND TRAINING ALLOWANCE UNDER VOCATIONAL RE- 
HABILITATION ACT. 


Allowance for training authorized by the vocational rehabilitation act, as 
amended by the act of July 11, 1919, 41 Stat., 158, is a substitution during 
the period of training for war risk compensation which would otherwise 
be payable, and therefore stands upon the same footing in its relation to 
receipt of a pension as the war risk compensation. As the general policy 
of the law relating to pensions and war risk compensation prohibits receipt 
by one and the same person of both pension and war risk compensation, a 
pension under laws administered by the Bureau of Pensions and support 
and subsistance allowance while training under vocational rehabilitation 
act may not lawfully be paid to and retained by one and the same person 
for the same period of time. 


Comptroller General McCarl to the Secretary of the Interier, July 21, 1921: 


I have your letter of July 9, 1921, submitting for decision the 
question whether a pension under laws administered by the Bureau 
of Pensions, and support and maintenance allowance under the voca- 
tional rehabilitation act administered by the Federal Board for Voca- 
tional Education, may lawfully be paid to and retained by one and 
the same person for the same period of time. 

The question is raised by the case of one Dewey H. Spangler, who 
has been paid compensation by the Bureau of War Risk Insurance 
for the period December 19, 1917, to July 25, 1920, and has received 
support and maintenance allowance from the Federal Board for 
Vocational Education since July 26, 1920. He was paid by the Bu- 
reau of Pensions a pension at the rate of $10 per month for the 
period December 19, 1917, to December 4, 1920, the said payments 
aggregating $355. 

I assume that Spangler was one of those soldiers who were dis- 
charged from the military service between April 6, 1917, and October 
6, 1917, and who therefore were not entitled to the compensation 
benefit. provided by sections 300 and 302 of the war risk insurance act 
of October 6, 1917, 40 Stat., 405, as the law was originally enacted, 
but were given those benefits by the amendment to the said sections 
made by section 10a and subsection (10) of section 11 of the act of 
December 24, 1919, 41 ‘Stat., 373, 374, which provide that sections 300 
and 302 as amended therein shall be deemed to be in effect as of 
April 6, 1917. 

The compensation awarded to this ex-service man by the Bureau 
of War Risk Insurance was subject to deduction of the pension pay- 
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ments which had been made to him. 27 Comp. Dec., 547, 863. The 
vocational rehabilitation act of June 27, 1918, as amended by the act 
of July 11, 1919, 41 Stat., 158, substitutes, during the period of voca- 
tional rehabilitation, the allowance for vocational trainees provided 
by that act for the war risk compensation provided by the war risk 
insurance act which they would otherwise be entitled to receive. 
Such allowance is subject to deduction of any overpayment of war 
risk compensation which may have been made to the trainee by the 
Bureau of War Risk Insurance, 27 Comp. Dec., 212. The trainee 
allowance stands upon the same footing in its relation to receipt of 
a pension for the same period of time as the war risk compensation 
for which it is temporarily substituted. 

There is no specific provision in the vocational rehabilitation act 
that a trainee shall surrender his pension while he is receiving the 
allowance of a trainee, as war risk compensation beneficiaries are re- 
quired to do, but trainees are prohibited from receiving war risk 
compensation except as provided in their law, and the intention that 
the trainee allowance shali be substituted ‘for any and all other forms 
of pension or compensation during the period of training is clear. 

The general policy of the laws relating to pensions and war risk 
compensation prohibits receipt by one and the same person of both 
pension and war risk compensation. 27 Comp. Dec., 863, 866. This 
policy must be taken to apply to and prohibit receipt of a trainee’s 
allowance, which is a form of temporary war risk compensation, run- 
ning concurrently with any form of pension or war risk compensa- 
tion not specifically authorized by law. 

Having been paid a pension running concurrently, first with war 
risk compensation and later with his trainee’s allowance, Mr. 
Spangler has been overpaid war risk compensation or war risk com- 
pensation and trainee’s allowance to the amount of $355, the aggre- 
gate of pension payments made to him by the Bureau of Pensions. 
His allowance as trainee of the Federal Board for Vocational Edu- 
cation is accordingly subject to deduction of the amount of this 
overpayment. 

This decision relates to a payment to be made under the Federal 
Board for Vocational Education, and in strictness should not be ren- 
dered except upon request by that board. However, the matter was 
presented to the board by the Bureau of Pensions, and it is upon the 
board’s suggestion that the question raised be submitted to the Comp- 
troller of the Treasury for decision that your submission is based. 
The only condition to such submission stipulated by the board is that 
the brief prepared by its legal adviser should accompany the submis- 
sion. The brief is attached thereto, and the submission accordingly 
is treated as coming indirectly from the board as well as from the 
Secretary of the Interior. 
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EMPLOYEES’ COMPENSATION COMMISSION—PARTIAL DISABILITY 
COMPENSATION. 





Under the act of September 7, 1916, 39 Stat., 743, authorizing the Employees’ 
Compensation Commission to pay to employees partially disabled in the 
Government service a monthly compensation equal to two-thirds of 
the difference between their monthly pay received from the Government 
and their monthly wage-earning capacity after the beginning of the par- 
tial disability, the Commission may not resort to an equitable construction 
of the law for the purpose of establishing an hourly or daily earning 
capacity for comparison with the hourly or daily rate of pay, but the 
amount of partial disability compensation must be determined upon the 
basis of the authorized percentage of the difference between the total 
pay per month which the employee was receiving from the Government and 

the earning capacity per month under the partial disability. 


Comptroller General McCarl to the Chairman United States Employees’ Com- 
pensation Commission, July 21, 1921: 


I have your letter of July 14, 1921, as follows: 


There are submitted herewith for your decision the cases of Walter Rich- 
mond and William J. Wood. 


For your assistance in arriving at the decision in these cases, I submit 
the following brief as an explanation: These cases are what is known under 
the law as partial disability cases, and Section 4 of the act of September 7, 
1916, 39 Stat., 743, says that— 


“Tf the disability is partial the United States shall pay to the disabled 
employee during such disability a monthly compensation equal to sixty-six and 
two-thirds per centum of the difference between his monthly pay and his 
monthly wage-earning capacity after the beginning of such partial disability.” 
which means that this Commission is authorized to pay to the injured em- 
ployee, who by virtue of his injury has been unable to return to his previous 
profession or vocation at a salary equal to that which obtained prior to the 
injury and has therefore been compelled to either accept lower pay at the 
same class of employment, or to seek employment of a lower grade and a 
lower rate of pay—two-thirds of the loss of earnings suffered as a result of 
such injury. 

In most cases men injured in the Government service are working under 
the eight-hour day, and, as in these cases, after the injury they are unable 
to return to their vocation with the Government, and in securing employment 
in other lines, are compelled to work very much longer hours, There being no 
set standard of uniformity accepted as a working day, working week, or 
working month, the Commission felt that in order to deal justly with the 
injured employee a unit. would have to be found that could be universally 
applied in determining the wage-earning capacity of injured employees. For 
that reason it was decided that the earning capacity would be more easily 
computed on the hour unit than upon the unit of the day, week, or month, 
which varies so greatly every time the employee might be compelled to change 
his line of employment. 

So, on November 23, 1918, in the case of Nicolo Ciattei, the Commission 
rendered a decision to the effect that partial disability cases should be com- 
puted on an hourly basis. The disbursing officer has questioned this method 
of payment, and as a result a number of cases are being held up by the 
Commission awaiting your decision. 

In the case of Walter Richmond, at the time of injury, January 23, 1920, 
he was employed as a skilled laborer at $4.50 a day for an 8-hour day, or 
564 an hour. The claimant recovered from total disability and received em- 
ployment March 1, 1921, as a watchman. The record shows that this man has 
been working 7 days a week, 12 hours a day, for which he receives $20 a week. 
According to the Commission’s decision as to the method of computing these 
cases, his present wage was reduced to an 8-hour day which gives him $1.904 
per diem or .288 per hour. As he was earning $4.50 for an 8-hour day or $135 
a month, and as his present capacity for an 8-hour day is $57.12 per month, 
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he has been compensated at two-thirds of the difference which is $1.78 a day, 
or $51.92 a month. 


The other case, that of William J. Wood, employed as a laborer in the Quar- 
termaster Corps, Hoboken, New Jersey, at the time of injury, January 3, 1919, 
this man worked 8 hours per diem, 6 days per week, for which he was receiving 
$3.20 per diem or .40 per hour. The injury he suffered was a comminuted 
fracture of right tibia and fibula, resulting in permanent partial disability. 
On September 1, 1920, the attending physician certified that this claimant was 
able to perform light work, and on September 11 he secured employment as a 
cook on a tug. The record shows that he works 11 hours a day for which he 
receives $4.30 a day cr .397; per hour. His present wage was reduced to 
an 8-hour day or $3.13 for the purpose of computing his compensation. As he 
was earning $3.20 for an 8-hour day at the time of the injury or $96 a month, 
and his present earning capacity for an 8-hour day is $93.90 a month, he has 
been compensated at two-thirds of the difference, or $1.40 per month. 

The question involved is: Has this Commission the authority to compute an 
injured claimant’s wage-earning capacity upon an hourly basis, and say that 
where a man was able to earn a set sum per hour previous to the injury, and 


has earned less per hour since the injury, the Commission may compensate him 
for the loss? 


For our authority in making this decision we would call your attention to 
section 82 of the act which says that “ The Commission is authorized to make 
necessary rules and regulations for the enforcement of this act, and shall 
decide all questions arising under this act.” 


The decision of these specific cases and determination of matters 
of fact involved in their decision is a function and duty imposed 
by law upon your commission. It is proper, however, for the 
Comptroller General upon your submission to render his decision 
on the general question of law raised by the cases and determine 
generally whether compensation which has been computed in the 
manner outlined in your submission is a lawful charge against the 
compensation appropriation. 

The express provision of the statute makes the difference between 
monthly pay and the monthly earning capacity the measure for 
determining the rate of compensation for partial disability. No 
other unit of time than the month is recognized by the statute, and 
I find no authority of law for computing a monthly earning capacity 
upon an hourly basis or upon the basis of an 8-hour day. A 
man’s monthly earning capacity is the amount he is capable of 
earning in a month, regardless of the number of days he works each 
month or the number of hours he works each day. 

The language of the statute is plain and does not warrant a resort 
to equitable construction for the purpose of establishing an hourly 
or daily earning capacity for comparison with the hourly or daily 
rate of pay. 

I find no authority of law for adjusting partial disability com- 
pensation upon any other basis than the authorized percentage of 
the difference between the total pay per month which the employee 


was receiving and the earning capacity per month under the partial 
disability. 
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PAY OF ENLISTED MEN OF THE ARMY DETAILED TO ROAD WORK. 


In order to be entitled to the benefits of the act of February 28, 1919, 40 
Stat., 1202, equalizing the pay of officers and enlisted men of the Army 
detailed to road work during the World War to conform to the compensa- 
tion paid to civilian employees in the same or like employment, it was not 
necessarily essential that an enlisted man actually work with a’ pick and 
shovel, but time spent in other kinds of labor, such as driving a truck and 
loading cement, which was paid for at the same rate by the civilian con- 
tractors, may be included. 

In the absence of any detailed records of the various classes of road work to 
which the personnel of the Army were detailed during the World War, the 
period they were engaged on road .work for which they were entitled to 
the same pay given civilian employees in the same or like employment, 
under provisions of the act of February 28, 1919, 40 Stat., 1202, must be 
determined by deducting from the period they were present with their 
organization while engaged on road work the number of days it is now 
known they were not engaged on such work, including in such deductions 
Sundays and holidays, fatigue and kitchen-police duty, rainy days, and 
furlough. From the total civilian pay for the remaining days must also 
be deducted the man’s pay as a soldier for the same period: 


Decision by Comptroller General McCarl, July 22, 1921: 


Roscoe C. Buckner applied February 11, 1921, for revision of the 


action of the Auditor for the State and Other Departments in disal- 
lowing by settlement, certificate No. 22277, dated June 21, 1920, his 
claim for $1,154.72, under section 9 of the act of February 28, 1919, 
40 Stat., 1202, the alleged difference between the amount paid him 
as a private, 553d Company, Motor Transport Corps, U. S. Army, 
and the wages paid civilian employees rendering the same, or like, 
services as himself while the company was detailed for work on the 
Alexandria-Camp Humphreys (Va.), rural post road, August 25, 
1918, to February 25, 1919. Claimant alleges he is entitled to this 
difference in pay because he worked with pick and shovel grading 
the road except for a period of two weeks when he was driving a 
truck and loading cement. 

From data gleaned from the records and from information de- 
veloped by this office it appears that the claimant actually performed 
road work as alleged and as distinguished from performance of the 
military duty of his grade, so that the questions at issue are the 
determination of the definite number of days he was so employed 
and the amount of extra pay he should be allowed therefor. While 
the records do not show that his work on the road included driving a 
truck and loading cement, yet this point may be conceded, as it does 
not affect the amount of time aliowable, and as both kinds of labor 
were paid for at the same rate by the civilian contractors who con- 
structed the road. 

The act provides: 

* * *, That when any officer or enlisted man in the Army, the Navy, or 
the Marine Corps shall have been or may be in the future detailed for labor 


in the building of roads or other highway construction or repair work (other 
than roads within the limits of cantonments or military reservations in the 
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several States), during the existing war, the pay of such officer or enlisted 
man shall be equalized to conform to the compensation paid to civilian em- 
ployees in the same or like employment and the amount found to be ‘due such 
officers, soldiers, sailors, and marines, less the amount of his pay as such 
officer, soldier, sailor, or marine, shall be paid to him from the 1920 appropria- 
tion herein allotted to the States wherein such highway construction or re- 
pair work was or will be performed. 


The auditor in his letter of disallowance states that he disallowed 
the claim not because he believed thet no extra compensation was 
due the claimant for work done on the road but because he (the 
auditor) was unable to determine from the facts before him the 
amount of such compensation. This was due to the fact that the 
act was made retroactive, and while the usual military records ap- 
pear to have been kept by this unit, yet prior to the approval of the 
act no pretense was made by it, or by the War Department, of keep- 
ing a detailed record of the various classes of road work to which 
the members of this or similar units were assigned nor of the time 
they were employed thereon. The absence of such records necessarily 
requires that the time of the claimant be determined by deducting 
from the period he was present with his organization, while it was 
detailed on road work, the number of days it is now known he was 
not engaged on such work. 

The claimant originally asked extra pay for work aggregating 
2914 days of eight hours each at $5 per day during the period August 
15, 1918, to March 15, 1919, but later acknowledged that this was 
merely an estimate on his part and changed the period to read Au- 
gust 25, 1918, to February 25, 1919, which is in accordance with the 
records. It has been found upon investigation that from the 185 
calendar days contained in the latter period must be deducted 59} 
days on account of Sundays and holidays, fatigue and kitchen-police 
duty, rainy days, and furlough, leaving 1253 working days, for which 
pay is allowable on the basis of an eight-hour day, since the records 
show that the claimant did not average more than eight hours per 
day “straight time.” 

There must also be deducted claimant’s monthly pay as a soldier for 
the days he actually worked on the road, it being assumed that on the 
days le did not do road work he was engaged in the performance of 
his normal duties as a private of the military organization to which 
he belonged. 

Inquiry has shown that the contractors’ rate of pay for civilian 
labor on the road was 40 cents per hour to November 13, 1918, and 
45 cents per hour after that date. The amount, therefore, properly 
due the claimant is as follows: 


ue RING ON, a RII RI On ci ereemicboatinel $180. 80 
69 days at $3.60 per 8-hour day 


Total civilian pay 
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DEDUCTIONS. 
Soldier’s pay, 4 24/30 months, at $30 per month 


Net amount due claimant 
The action of the auditor upon revision is reversed and a certifi- 
cate of differences will issue for the amount found due the claimant. 
In this connection see 27 Comp. Dec., 637. 
Any decision of the accounting officers contrary to the views ex- 
pressed herein is overruled. 


WAR RISK DISABILITY COMPENSATION. 


The degree of disability of a beneficiary of the Bureau of War Risk Insurance 
and the permanency of a condition of total disability of any such beneficiary 
are matters of fact and medical opinion to be determined by the bureau 
and not by the General Accounting Office. A regulation of the bureau which 
undertakes to establish conclusively by lapse of time alone and without 
regard to the actual facts a condition of total permanent disability which 
may not in fact exist is without authority of law and is not in itself suffi- 
cient to support payment of compensation or insurance in accordance with 
its arbitrary rule, and can not be approved by the Comptroller General. 

Comptroller General McCarl to the Secretary of the Treasury, July 25, 1921: 

I have your letter addressed to the Comptroller of the Treasury, 
June 15, 1921, requesting decision as to the legality of a proposed 
regulation of the Bureau of War Risk Insurance to be designated as 
Regulation No. 57-A. This regulation is an amendment of former 
Regulation No. 57, promulgated by the bureau November 26, 1920, 
and deals with the effective date of disability compensation awards 
other than those for total permanent disability, and with the pre- 
cedure in making total permanent disability awards for compensa- 
tion and insurance purposes, and with the rules for determining total 
permanent disability and the effective date thereof. 

Section 302 of the war risk insurance act as amended by the act 
oi December 24, 1919, 41 Stat., 373, provides compensation at vary- 
ing monthly rates for disability which “ is rated as total and tempo- 
rary ” or “is rated as partial and temporary ” or “ is rated as total 
and permanent” or “is rated as partial and permanent.” The 
ainended section provides also tiat— 


A schedule of ratings of reduction in earning capacity from specific injuries 
or combinations of injuries of a permanent nature shall be adopted and applied 
by the bureau. 


The said schedule is to be used as a basis for rating all disability for 
compensation purposes. 

Broadly speaking, the purpose of the proposed regulation is to fix 
an arbitrary rule of general application for determining the effective 
date of a disability rating, either permanent or temporary, partial 
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or total, and for determining and establishing the fact of per- 
manency and degree of disability without regard to the facts of in- 
dividual cases. I find no authority of law for the establishment of 
any such rule in so far as it relates to the permanency and degree 
of the disability. However, the only requirement of the law for 
payment of compensation is that the disability shall be “rated” at 
the degree necessary to establish the right to the rate of compensa- 
tion to be paid, and section 13 of the war risk insurance act of 
October 6, 1917, 40 Stat., 399, authorizes the director, subject to the 
general direction of the Secretary of the Treasury, to administer, 
execute, and enforce the provisions of the act, and for that purpose to 
make rules and regulations, not inconsistent with the provisions of 
the act, necessary and appropriate to carry out its purposes; and 
further provides that he shall decide all questions arising under the 
act. Any general regulation of the matter, however, must under 
the terms of the statute be not inconsistent with its provisions, so 
that in my opinion any such regulation which undertakes, for in- 
stance, without specific authority of law, to establish a general rule 
for rating total permanent disability upon mere lapse of time and 
without regard to whether the applicant was in fact totally and per- 
manently disabled, is contrary to law and therefore of no effect as 
a general regulation, and is not in itself sufficient to support pay- 
ment of compensation in accordance with its arbitrary rule. 

Subparagraph (c) of paragraph IV of the proposed regulation 
undertakes to establish a presumption of total permanent disability 
for disabled persons who have been inmates of hospitals or asylums 
during a continuous period of 12 months or more, who shall be found 
to require further hospitalization for an indefinite period, or who 
have been rated as totally disabled and have been unable for a like 
period to follow any gainful occupation, ana are found to be in such 
physical or mental condition as to render them unable to follow con- 
tinuously any substantially gainful occupation for an indefinite 
period. , 

It seems clear that the permanency of a condition of total dis- 
ability is not dependent upon hospitalization or upon the mere 
existence of total disability for any limited period of time, but is 
dependent upon the facts and medical opinion in any given case. 
It is for the bureau to determine the condition of total permanent 
disability ; not for the General Accounting Office. I can not, however, 
give my approval to a regulation which conclusively presupposes a 
permanent physical condition which in fact may not exist. 

As regards the application of these regulations to the payment of 
insurance the situation is not materially different. The insurance 
provided for by section 400 of the act of October 6, 1917, 40 Stat., 
409, is payable only in case of death or “ total permanent disability,” 
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and may not lawfully be paid for any disabled condition which is not 
in fact permanently total according to the medical opinion and award 
of the bureau. As in the case of compensation the director is au- 
thorized and empowered by law to decide when a condition of per- 
manent total disability exists. The same legal restriction upon his 
power to make general regulations which applies to compensation 
applies with equal force to insurance, and I can not approve a regu- 
Jation which undertakes to establish conclusively by lapse of time 
a condition of permanent disability which can be determined to exist 
only by competent medical opinion based upon the facts of any 
given case. 

I see no objection to those parts of the regulation which undertake 
to establish an effective date for the different ratings of disability. 
No doubt the date upon which a certain degree of disability com- 
menced is not, generally speaking, a matter of exact knowledge, and 
any finding of such date may be more or less arbitrary. But the 
existence of a condition of total disability of any applicant for com- 
pensation or insurance and the temporary or permanent character 
of the disability is a matter which I think can not properly and law- 
fully be determined by general regulation. However, as herein- 
before stated, the duty and responsibility of determining these con- 
ditions rests upon the director, 


EMPLOYMENT UNDER LUMP-SUM APPROPRIATIONS. 


The provisions of section 7 of the act of October 6, 1917, 40 Stat., 383, pro- 
hibiting transfer of employees from one department of the Government to 
another at an increased rate of compensation within one year under a 
lump-sum appropriation, is applicable to transfers from the General Ac- 
counting Office, created by the act of June 10, 1921, 42 Stat., 23, to the 
Treasury Department. 

Comptroller General McCarl to the Secretary of the Treasury, July 25, 1921: 

I have your letter of July 16, 1921, requesting decision whether 
the transfer is permissible under the act of October 6, 1917, 40 Stat., 
383, of Frederic A. Shumaker, clerk in the General Accounting Office 
at $1,600 per annum to clerk at $1,800 per annum in the Bureau of 
War Risk Insurance. 

There are two provisions in the act of October 6, 1917, concerning 
the transfer of employees, one—section 6—imposing a restriction 
that no such transfer shall be made until after a service of three 
years in the department or establishment from which transferred 
and the other—section 7—that a transfer shall not be made at an 
increased rate of compensation within one year under a lump-sum 
appropriation. 

The act of June 10, 1921, 42 Stat., 23, establishing the General Ac- 
counting Office, provides in section 317 that the prohibition upon 
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transfer of employees until after service of three years shall not 
apply during the fiscal year 1922 to the transfer of employees to the 
General Accounting Office. It would appear that the specific removal 
of this restriction was because the restrictions of the act of 1917 were 
considered as otherwise applicable and as the removal of the re- 
striction goes only to transfers into the office there must be con- 
sidered as remaining the restriction upon transfers therefrom. Like- 
wise the clause as to the increase of compensation, there being no 
specific authority to transfer from the General Accounting Office at 
an increased compensation under a lump-sum appropriation, the re- 
strictions of the act of 1917, must be considered applicable in this 
case. 

I may say that as to the question of transfer within the period of 
three years it is not strictly a question for the consideration of this 
office but more for enforcement in connection with approval by the 
Civil Service Commission. There may be reason why such restric- 
tions should not be considered applicable, particularly where the 
transfer involved is in the Treasury Department, the General Ac- 
counting Office having been in the past a part of that department and 
the question of service rendered at this time could properly be con- 
sidered a matter relating to that department rather than here. How- 
ever this may be, I am constrained to think that the restriction upon 
the increase of compensation must be applied and that therefore the 


transfer of the employee at an increased compensation would not be 
authorized. 


BAILMENTS—PROPERTY LEFT ON TRIAL. 


Where articles of office equipment are left with a Government office on trial 
under an agreement that the Government will not be liable for loss or 
damage, and upon removal it is found that some of the articles are miss- 
ing and others damaged, no payment for such ioss or damage is authorized. 


Decision by Comptroller General McCarl, July 26, 1921: 

Line-a-Time Manufacturing Co. (Inc.), Rochester, N. Y., applied 
June 13, 1921, for a revision of the action of the Auditor for the 
War Department in disallowing by settlement No. 783775, dated 
May 20, 1921, its claim for $157.65 for loss of and repairing Line- 
a-Time machines which it had on trial at quartermaster’s offices 
located in the Candler warehouses, Atlanta, Ga., stated in its bill 
dated October 20, 1920, as follows: 


January 15, 1920, our representative, Mr. J. S. Blotzer, made placement 
of 102 Line-a-Times at the Candler warehouse, and after eight months of 
continuous use he was forced to pull these machines. The following is dam- 
age to machines: 

1 Model 12 

1 Model 12 Damaged beyond repair. 

1 Elliott Fisher model 12, aluminum backs broken, paper clips, lever, enamel 
line guides and springs, total damege to machines amounts to $157.65. 
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The auditor’s reasons for disallowing the claim are stated as 
follows: 


From the evidence on file it appears that claimants desiring to advertise 
and promote the interests of their firm placed the machines in the different. 
offices at their own risk. The Government under the circumstances is under 
no obligation or responsibility for damages or loss to said machines. 


It appears that the Line-a-Time machine is a device for the use 
of stenographers and typists in transcribing; that a representative 
of the manufacturing company obtained permission to place in the 
said quartermaster offices 105 Line-a-Time machines for demonstra- 
tion purposes, with the distinct understanding that under no cir- 
cumstances would the Gov@rnment be held responsible for any loss 
or damage to the machines, the company installing them doing so 
at its own risk and for demonstration purposes only, that no pur- 
chase of them by the said offices could be made without authority 
from the Quartermaster General’s office, and that in the event a requi- 
sition was made to cover the purchase of the machines and it was not 
approved, the machines would be removed from said offices by the 
company without making any claim; that a requisition for the puf- 
chase of the machines was disapproved by the Quartermaster Gen- 
eral for the reason that similar machines were available in excess 
stocks in Washington and at the supply points in the United States; 
and that after the removal of the machines by the company it pre- 
sented its bill for $157.65, the claim in question, which it alleges 
covers a part of the expense of repairs necessary to put its ma- 
chines in salable condition and also the loss of a “ machine or two 
which could not be located when the decision to reduce the force at 
Atlanta was reached.” 

Appellant states that had it not been for the reasonable assurance 
of those in charge that the machines would be purchased for said 
offices it would not have kept them there six months, its usual trial 
period being only from ten days to two weeks; that the saving of 
time to the Government through the use of these machines during 
this long period was of a value many times in amount the sum it is 
claiming; that this loss to it was brought about by iis desire to com- 
ply with the wishes of— 


Mr. Feagan and others in charge of the Candler Warehouse, who were 
insistent that this equipment remain as installed, assuring our Mr. Blotzer 
over and over again that the order sent to Washington would be favorably 
acted upon, 


and in this connection submits copies of letters as indicated in the 
following copy of letter addressed to it by “J. F. Feagan, Principal 
Clerk, Distribution Division,” under date of July 2, 1920, about six 
months after the machines were installed: 


In compliance with request of representative from your office several days 
ago, attached are copies of letters of recommendation prepared by the stenog- 
raphers and typists in the Distribution Division, Office of the Depot Officer. 

These Line-a-Times have now become a part of this office, and we sincerely 
hope the new requisition will be approved. 
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Referring to a statement by the appellant in a letter addressed to 
the Quartermaster General March 15, 1921, that it was at the earnest 


request of those in charge of the various departments the machines 
‘were not removed, Maj. H. L. Burns, Q. M. R. C., states: 


1. I do not recall at this time, any one connected with the depot making the 
request referred to in the cover letter. 

2. I do recall however that prior to the installation of these machines that it 
was thoroughly understood between Mr. Blotzer, Major Winterberger and myself 
that the United States was in no way, directly or indirectly, to be responsible or 
held for any liability in connection with the installation and use of the Line-A- 
Time machines. Mr. Blotzer was so persistent in his efforts to install these ma- 
chines that the matter was referred to the Depot Quartermaster for an expres- 
sion of his opinion. The point being that it was doubtful if the United States 
could receive services from this company gratis. It was finally decided as I 
recall at this time to authorize Mr. Blotzer to make the installation. On several 
occasions in conference with Mr. Blotzer the writer emphasized the responsi- 
bilities of the company in installing their equipment. The only promise the 
writer made Mr. Blotzer was that a requisition would be forwarded to the 


Quartermaster General calling for the number of machines found to be neces- 
sary. 


No evidence is shown that the United States is legally liable for the 
glamages claimed. The facts appearing show that the placement of 
the machines was a special bailment, the agreement between the 
parties being that under no circumstances would the Government be 
liable for loss or damages to the machines during the continuance of 
the bailment. 

No charge of negligence is made, but it may be added that in the 
case of Hart v. United States, 95 U. S., 316, it was held: 


* * * 
































A government may be a loser by the negligence of its officers, but it 
never becomes bound to others for the consequences of such neglect unless it be 
by express agreement to that effect. 


See 19 Comp. Dec., 131; 18 éd., 252, 316; 21 id., 153; Clark v. United 
States, 95 U.S., 539. 
The disallowance by the auditor is affirmed. 


TRANSPORTATION OF BOOKS AND PAPERS OF NAVAL OFFICERS. 





Officers of the Navy traveling on an actual expense basis outside the continental 
limits of the United States are entitled to reimbursement for the necessary 
cost of transportation of a reasonable allowance of excess baggage consisting 
of personal property in addition to that which they may carry in their 
hands. 

Books and retained papers of an officer of the Navy traveling on an actual 

exnense basis outside the continental limits of the United States should be 

classed as personal property and transported at Government expense, if 
within the limitation as to weight and other requirements of applicable 

Navy Regulations, and the claim for reimbursement of transportation has 

been approved by the Secretary of the Navy. 





Decision by Comptroller General McCarl, July 26, 1921: 


Lieut. S. W. Armstrong (S. C.), United States Navy, applied, in 
letter filed in the office of the Comptroller of the Treasury, June 15, 
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1921, for revision of the action of the Auditor for the Navy Depart- 
ment in disallowing by settlement No. 192213, dated April 6, 1921, 
his claim for reimbursement of $18.32, covering cost of transporta- 
tion of excess baggage under orders dated March 1, 1921. 

Under orders, appellant was detached March 1, 1921, from duty 
with United States Naval and Marine Corps Graves Registration 
Service, Paris, France, and proceeded to Gravesend, England, where, 
on March 3, 1921, he took passage on the U. S. S. New Hampshire 
for the United States. 

lt appears that the items of excess baggage consisted of 60 per cent 
“retained files” and 40 per cent “ personal equipment.” The Comp- 
troller of the Treasury, in passing upon the question of reimburse- 
ment for excess baggage on “ personal effects” of officers traveling 
on an actual expense basis, held that it would be an unreasonable 
construction of the law and the Navy regulations to hold that arn 
officer on returning from a foreign station is not entitled to reim- 
bursement for the necessary cost of transportation of a reasonable 
allowance of baggage in addition to that which he may carry in his 
hands. This holding, in which I concur, covers the 40 per cent por- 
tion of the claim. 

The Comptroller of the Treasury has, however, held that an officer 
of the Navy so traveling is not entitled to reimbursement for ex- 
penses of transportation of books and retained papers. 25 Comp. 
Dec., 391. 

i differ with the holding of the Comptroller of the Treasury in this 
matter, and conclude that under article 4489 (3), Navy Regulations, 
1913, books and retained papers should be classed as personal prop- 
erty, and when a claim for reimbursement for cost of transportation 
thereof comes within article 4495 (15), Navy Regulations, 1913, and 
is approved by the Secretary of the Navy as prescribed in article 
4490 (3), Navy Regulations, 1913, reimbursement therefor should be 
made. This rule will hereafter be followed. 

Accordingly, the action of the auditor is reversed. 


PAY FOR EXERCISING HIGHER COMMAND—ARMY OFFICERS. 


A lieutenant colonel of the Army temporarily detailed by order of the com- 
manding general to a regiment other than his own for the purpose of 
commanding it, and who is the senior officer on duty therewith, auto- 
matically exercises the higher command of colonel of the regiment to 
which detailed by reason of seniority, and any order purporting to place 
him in command of that regiment is unnecessary and may not be made 
the basis of a claim for additional pay for exercising higher command 
under the act of April 26, 1898, 30 Stat., 365. 
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Decision by Comptroller General McCarl, July 27, 1921: 
Charles J. Ferris, major, U. 8. A., retired, requested July 12, 1921, 
reconsideration of the action of the General Accounting Office, War 
Department Division, in disallowing by settlement No. 21331, dated 
July 7, 1921, his claim for the difference in pay between the grades 
of colonel and lieutenant colonel from August 27 to September 23, 
1917, and from September 25, 1917, to January 4, 1918, while in 
command of the 315th Field Artillery as a lieutenant colonel. 

The record discloses that Maj. Ferris, then a lieutenant colonel in 
the Emergency Forces, was directed by paragraph 73, Special Orders, 
No. 195, War Department, dated August 22, 1917, to proceed to 
Camp Lee, Va., and report upon arrival to the Commanding Gen- 
eral, 80th Division, for assignment to a regiment of light artillery. 
Upon reporting he was assigned to the 314th Field Artillery. On 
August 27, five days after reporting for duty, he was placed in com- 
mand of the 315th Field Artillery by verbal orders of the Command- 
ing General, 80th Division, there being no colonel or lieutenant col- 
onel on duty with the 3i5th Field Artillery at that time. In Sep- 
tember, 1917, Lieut. Col. Russell P. Reeder was assigned to the 315th 
Field Artillery, and reported for duty with the regiment on Sep- 
tember 24. The next day Reeder was placed on detached duty for 
a three months’ course of instruction, and Ferris was again directed 
by order of the division commander to take command and was 
continued in command until January 7, 1918, when he was relieved 
from the 315th Field Artillery, and ordered to report to the 314th 
Field Artillery for duty. During the whole of this period the regi- 
ment was in training for overseas service at Camp Lee, Va. 

Inasmuch as the appropriate grade for the command of a regiment 
is that of colonel, and as he remained permanently assigned to the 
Three hundred and fourteenth Field Artillery when temporarily de- 
tailed to the command of the Three hundred and fifteenth Field Ar- 
tillery, claimant asserts that he is entitled to the difference in pay 
between the grades of colonel and heutenant colonel for the period 
August 27 to September 23 and from September 25, 1917, to Janu- 
ary 4, 1918. 

It is unnecessary at this time to decide whether the claimant exer- 
cised the higher command continuously for a period of three months 
as reauired by the act of May 26, 1900, 31 Stat., 211, and paragraph 
1267, Army Regulations, 1913-1917, before the right to the pay of 
the higher command accrues when all of the other conditions preced- 
ent have been met, or whether he was operating against an enemy 
within the meaning of the controlling statute, the act of April 26, 
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1898, 30 Stat., 365. It has been held, 26 Comp. Dec., 1074, that an 
officer is not entitled to the pay of the higher command when per- 
manently transferred to an organization for the purpose of command- 
ing it and where he would have commanded by virtue of seniority 
and in accordance with paragraph 267, Army Regulations, had no 
orders to take command been issued. See also United States v. 
Mitchell, 205 U. S., 161; Humphreys v. United States, 38 Ct. Cls., 
689; 10 Comp. Dec., 389. 

The same reasons which operate as an inhibition to the allowance 
of the pay of the higher grade to an officer for a command exercised 
by reason of seniority when permanently transferred to an organiza- 
tion and is the senior officer therewith, also operates as an inhibition 
when an officer is temporarily detailed to an organization for the 
purpose of commanding and is the senior officer on duty therewith. 
In either event the officer is “serving with troops” and orders to 
command, as distinguished from orders of detail, are equally as 
superfluous and nonstatutory in the one case as in the other. No 
orders to command when unnecessary can make a case within the 
statute. 


For the reasons given a rehearing is denied. 


COMMUTATION OF RATIONS—ENLISTED MEN OF THE MARINE 
CORPS ON FURLOUGH. 


Allowances for rations of enlisted men of the Marine Corps having been as- 
similated to those of the Navy by the act of July 11, 1919, 41 Stat., 154, 
instead of the Army as theretofore, commutation of rations during period 
of furlough on and after July 11, 1919, is not authorized for enlisted men 
of the Marine Corps, for the reason that enlisted men of the Navy are en- 
titled to commutation of rations under the act of January 30, 1885, 23 
Stat., 291, only when attached to a vessel or station and during duty. 


Decision by Comptroller General McCarl, July 30, 1921: 

The Chief of the Navy Department Division has transmitted as a 
request for instructions a decision of the law board assigned to the 
division, upon the right of Paul A. Juneman, corporal, United States 
Marine Corps, to furlough rations for the period April 13 to June 2, 
1920, involving the construction of certain statutes hereinafter 
mentioned. 

Juneman, while serving at the Marine Barracks, Santo Domingo 
City, D. R., was given a 10-day furlough, beginning from the date 
of arrival in the United States, which was extended 20 days, or to 
June 2, 1920. He reported at Marine Barracks, Charleston, S. C., 
on June 1, 1920, for transportation to Santo Domingo City, D. R. 

The question is whether while on such furlough Juneman is en- 
titled to furlough rations. 
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Under the acts of August 29, 1916, 39 Stat., 613, and March 4, 
1917, 39 Stat., 1189, the ration alfowance of enlisted men of the 
Marine Corps on shore duty was assimilated to the ration allowance 
of enlisted men of the Army. By reason of that assimilation an en- 
listed man of the Marine Corps was entitled to a commuted ratfon 
while on furlough. 

In the appropriation “ Provisions, Marine Corps,” act of July 11, 
1919, 41 Stat., 154, there is the following proviso: 

That hereafter, except when detached by the President of the United Séates 
for duty with the Army, enlisted men of the Marine Corps shall be entitled 
to the same allowance for rations as are enlisted men of the Navy, under such 
rules and regulations as may be prescribed by the Secretary of the Navy. 

That act supersedes the 1917 act, and under its provisions enlisted 
men of the Marine Corps, except when serving with the Army, are 
entitled only to such commutation of rations as are enlisted men of 
the Navy in like circumstances. 

The only authority of law for a commuted allowance to enlisted 
men of the Navy is found in the act of January 30, 1885, 23 Stat., 
291, which provides that: 

* * * All enlisted men and boys in the Navy, attached to any United 
States vessel or station and doing duty thereon, * * * shall be allowed a 
ration or commutation thereof in money, under such limitations and regula- 
tions as the Secretary of the Navy may prescribe. 

That provision does not authorize a commuted ration allowance 
to enlisted men of the Navy when not “doing duty,” that is, when 
on leave or furlough. Accordingly, the Secretary of the Navy has 
instructed supply officers in all cases when men are absent from their 
ship or station with or without leave to stop commutation of rations 
during such absence. See Article 4552, Naval Instructions. 

Therefore Corpl. Juneman is not entitled to furlough ration dur- 
ing any period of the furlough in question. 

The decision submitted is to this effect and is approved. 

Instead of submitting the matter as a request for instruction, I 
think the better form, where it is necessary to submit a matter to me 
for approval on a legal question, should be a memorandum of de- 
cision prepared by the law clerk or law board assigned to the auditing 
division and transmitted to me by the chief of the division. A simple 
statement of the question which has arisen in connection with the 
facts and the conclusions of the law clerk or law board thereon, 
showing also the auditing section wherein the matter is pending, 
would appear sufficient. 
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COMMUTATION OF QUARTERS FOR DEPENDENTS—ARMY 
OFFICERS. 


The fact that public quarters assigned to an Army officer at an Army supply 

base are 2 miles outside the corporate limits of the city in which his 
dependents reside can not be held to have rendered quarters in kind for 
his dependents unavailable, a condition precedent to the payment of com- 
mutation in lieu thereof under the act of April 16, 1918. 40 Stat., 530, but 
the refusal of the officer or his dependents to occupy the public quarters 
must be taken to have been for personal reasons only, thereby precluding 
payment of commutation. 


Comptroller General McCarl to Maj. Eugene Coffin, United States Army, 
August 1, 1921: 


By reference, I have your letter dated July 18, 1921, with accom- 
panying papers wherein decision is requested as to whether you are 
authorized to make payment to Austin M. Pardee, major, Twelfth 
Infantry, for commutation of quarters, heat, and light for his wife 
and dependent children during the period December 15, 1920, to 
January 22, 1921, and for which a voucher has been presented to you. 

It appears that the Army supply base is not within the corporate 
limits of the city of Norfolk; that troops on duty thereat are quar- 
tered in cantonment buildings situated approximately 2 miles from 
the corporate limits; that quarters in kind on the cantonment 
grounds, and which another officer has recently vacated, were avail- 
able for Maj. Pardee’s dependents, but he alleged that the quarters 
were unsuitable and maintained an abode for them within the cor- 
porate limits of Norfolk. It further appears that The Adjutant 
General, December 27, 1920, stated that duty at the Norfolk Army 
supply base was not considered as duty in the field and, since 
quarters in kind were available thereat, Maj. Pardee was not entitled 
to commutation in lieu thereof. Subsequently, June 14, 1921, 
The Adjutant General approved an opinion rendered by the 
Judge Advocate General to the effect that duty at Norfolk Army 
supply base was duty in the field and if Government quarters were 
not available for Maj. Pardee’s dependents at the place where he 
maintained an abode for them, that is, within the corporate limits 
of the city of Norfolk, commutation in lieu thereof should be paid. 

Whether a particular duty is duty in the field within the meaning 
of the act of April 16, 1918, 40 Stat., 530, is a military question for 
the Secretary of War to decide. 25 Comp. Dec., 340. It is im- 
material so far as the right of Maj. Pardee to commutation of 
quarters, heat, and light for his dependents is concerned, whether 
he was on duty at a permanent post or on duty in the field during 
the period in question and when he maintained a place of abode for 
them at, or in the vicinity of, his place of duty. In either event 
quarters in kind were available and when they are rejected for per- 
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sonal reasons, commutation in lieu thereof does not accrue. 24 Comp. 
Dec., 338. The fact that the corporate limits of the city of Norfolk 
and a distance of 2 miles intervened between the Government 
quarters and the house in which the dependents resided, can not 
be held to have rendered quarters in kind unavailable, a condition 
precedent to the payment of commutation in lieu thereof. 

Payment of the voucher is unauthorized. 


SUSPENSION OF EMPLOYEES. 


Ratification of the action of a subordinate officer of the Government in suspend- 
ing an employee without pay relates back to the time of suspension, pro- 
vided the superior officer has authority to perform the act ratified. 

Where a field employee of the Government has been suspended without pay 
by the field officer in charge, the suspension has been ratified by the ap- 
pointing power pending investigation of charges, and the charges are sus- 
tained and culminate in dismissal, the employee is not entitled to pay from 
the date of original suspension by the field officer. 


ee General McCarl to the Secretary of the Treasury, August 2, 
1921: 


I have your letter of the 19th instant requesting a decision as 
follows: 


1. Whether the department can ratify or approve the action of an officer 
in the field, on a date subsequent to that action, in suspending from the service, 
an employee holding a classified position, to which appointed by the Secretary 
of the Treasury, authority to make such suspension not having been delegated 
by the Secretary to the field officer? 

2. Whether such employee is entitled to salary withheld from the date of 
his suspension by the field officer to the date the Secretary approved such 
action or to the date of receipt by the suspended employee of notice of suspen- 
sion by the head of the department? 


The power of the head of a department to suspend employees with- 
out pay is too well settled to require more than a mere citation of au- 
thority. United States v. Murray, 100 U. S., 536; Works Lelman 
v. United States, 37 Ct. Cls., 128; Wertz v. United States, 40 Ct. Cls., 
357 ; Stillings v. United States, 4i Ct. Cls., 61; 11 Comp. Dec., 560; 
20 id., 505; 2i éd., 478. 

A subordinate has no power to suspend without pay an employee 
whose appointment is not vested in him unless his action is approved 
or ratified by competent authority. 12 Comp. Dec., 653-657. Where 
a subordinate officer suspends an employee without pay, without au- 
thority from the superior who made the appointment, and reports his 
action to the superior and the superior then ratifies the suspension, 
the ratification operates on the suspension so ratified in the same 
way as though the authority of the subordinate to make the suspen- 
sion originally existed. Of course, the ratification can only be made 
when the officer ratifying has power to perform the act ratified. Vol. 





DECISIONS OF THE COMPTROLLER GENERAL, 43 


7, Words and Phrases, 5927, citing Norton v. Shelby County, 118 
U. S., 425, and id., 5929, citing Shuenfeldt v. Junkermann, 20 Fed. 
Rep., 357. 

In answer, therefore, to your first question you are advised that 
your ratification of the action of subordinate officers in suspending 
an employee relates back to the time of suspension, you having the 
right to perform the act ratified. 

In answer to your second question you are advised that where a 
field employee has been suspended without pay by the field officer 
in charge, the suspension has been ratified by the appointing power 
pending investigation of charges, and the charges are sustained and 
culminate in dismissal, the employee is not entitled to pay from the 
date of original suspension by the field officer. 12 Comp. Dec., 653; 
17 id., 832; 9 id., 555; Ruggles v. United States, 45 Ct. Cls., 86, 88; 
Leliman v. United States, 37 Ct. Cls., 128. 


STREET CAR FARE. 


Street car fare when an expense incident to subsistence as distinguished from 
transportation shall be charged against the maximum subsistence allow- 
ance of officers or employees traveling on an actual expense basis. 


Decision by Comptroller General McCarl, August 2, 1921: 
The Secretary of the Treasury applied to the Comptroller of the 


Treasury on June 30, 1921, for revision of the action of the Auditor 
for the Treasury Department in disallowing, by settlement No. 12179, 
dated June 30, 1921, certain items in an account of J. L. Summers, 
disbursing clerk of the Treasury Department, amounting to $8.25. 
These items represent payments made by the disbursing clerk to 
Treasury Department employees, who were in a travel status and 
entitled to reimbursement of their actual traveling expenses, includ- 
ing actual expense of subsistence, in reimbursement of expense of car 
fare incurred by them in going daily from their hotel in New York 
to the subtreasury in that city, where they were temporarily em- 
ployed, and in returning to the hotel after the day’s work was done. 
It is well settled that all necessary car fare of official travelers who 
are on an allowance of actual expense of subsistence from and to a 
hotel or boarding house is a proper charge against the United States, 
although travelers on a per diem allowance in lieu of subsistence are 
not entitled to reimbursement of such car fare. 23 Comp. Dec., 
440; 24 id., 87; 25 id., 703; 26 id., 341. The disallowance in this 
case raises the question whether such car fare shall be included in 
and charged against the maximum limit of $5 per day for actual 
expense of subsistence which has been fixed by statute. 
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Such car fare is not in itself an item of subsistence but it is 
an expense incident to subsistence. It stands upon the same 
footing in this respect as tips to waiters, etc., which have here- 
tofore been treated as items chargeable to the maximum subsist- 
ence allowancaa The maximum should be applied to, and made 
to cover all expenses of the traveler which are incidental to 
subsistence as distinguished from transportation, which is the other 
main division of traveling expenses. Car fare of this character 
being an incident to subsistence and not to transportation should 
be charged against the maximum subsistence allowance. 

In each of the cases covered by this appeal the traveler had been 
reimbursed actual expense of subsistence each day to the full daily 
maximum of $5, exclusive of this car fare, and therefore was not 
entitled to any further reimbursement on account of subsistence. 
Payment to them of the car fare was erroneous and the auditor’s dis- 
allowance of such payments must be affirmed. 


REWARD FOR APPREHENSION AND DELIVERY OF DESERTERS 
FROM ARMY. 


In order to earn the reward of $50 for apprehension and delivery of deserters 
from military service, authorized for civil officers and citizens by the act of 
July 9, 1918, 40 Stat., 858, and Army Regulations issued pursuant thereto, 
it is not enough that the civilian merely furnish information to the military 
authorities leading to the apprehension and arrest of the deserter and 
accompany the soldiers detailed to make the arrest, but there must be 
actual delivery by the civilian to an officer of the Army at the most con- 
venient post or recruiting station unless that requirement be waived by 
competent authority. 

Decision by Comptroller General McCarl, August 3, 1921. 

Miner E. Pike applied July 8, 1921, for revision of the action of 
the Auditor for the War Department in settlement No. 105003 of 
March 23, 1921, in allowing the sum of $1.90 only, in full settlement 
of his claim for services rendered in connection with the appre- 
hension and arrest of George J. Kraft, a deserter from the United 
States Army. The settlement covered expenses only and shows no 
specific action by the auditor upon the right, if any, to a reward. 
The auditor subsequently advised claimant, June 1, 1921, that it 
was assumed expenses only were claimed and not a reward. The 
matter could be sent to the auditing division for proper settlement, 
but in view of the legal question involved it may be disposed of in 
this presentation. 

From the facts as evidenced by the papers in the case it appears 
that George J. Kraft, private, Eighth Company, One hundred and 
sixty-first Depot Brigade, deserted his organization at Camp Grant, 
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Ill., October 3, 1918; that he was at large until about the 11th day 
of June, 1919, when the claimant having located him notified the 
military authorities at Fort Snelling, Minn. Claimant states that 
he was requested by the sergeant in charge of the prison to accom- 
pany him with a detail of soldiers to the deserter’s hiding place 
for the purpose of apprehending him. This was done and the de- 
serter returned to military control on or about June 20, 1919. 

The law authorizing the payment of civil officers or citizens for 
their services and expenses in connection with the apprehension of 
deserters is to be found in the annual appropriation acts for the 
support of the Army. The act of July 9, 1918, 40 Stat., 858, is 
applicable to the present case and reads as follows: 


* * * for the apprehension, securing, and delivering of deserters, includ- 
ing escaped military prisoners, and the expenses incident to their pursuit, and 
no greater sum than $50 for each deserter or escaped military prisoner shall, 
in the discretion of the Secretary of War, be paid to any civil officer or citizen 
for such services and expenses. 


The Secretary of War has exercised his discretion as evidenced 
by Paragraph 121, Army Regulations, which provides: 


A reward of $50 will be paid to any civil officer or civilian for the appre- 
hension and delivery to the proper military authorities at a military post of 
a deserter from the military service, except a deserter from the Philippine 
Scouts, for whose apprehension and delivery a reward of $20 will be paid. A 
reward of $50 wil also be paid for the apprehension and delivery to the proper 
military authorities at a military post of an escaped military prisoner. No 
reward will be paid in the case of a deserter or of an escaped military prisoner 
who is serving in the Army, Navy, or Marine Corps, or in the case of a deserter 
who. subsequently to his desertion, has been dishonorably discharged from any 
other enlistment in the Army, or who can claim exemption from punishment 
under the thirty-ninth article of war. The reward will be paid by the Quarter- 
master Corps and will be in full satisfaction of all expenses for arresting, 
keeping, and delivering the deserter or escaped military prisoner. The quarter- 
master making the payment will report that fact to the commanding officer of 
the organization to which the deserter belongs or to the commanding officer of 
the military post or prison from which the prisoner escaped. (C. A. R., No. 55.) 


In order to earn the reward offered by the Army Regulations the 
deserter must be not only apprehended but must he delivered as 
prescribed by said regulations “to an officer of the Army at the 
most convenient post or recruiting station,” unless this requirement 
be waived by competent authority. 

Such has been the consistent holding of the accounting officers 
and the Judge Advocate General of the Army. Decision Second 
Comptroller March 28, 1890; 24 Comp. Dec., 466; Dig. of Op., 
J. A. G., 1912, p. 407; Dig. of Op., J. A. G., 1895, p. 847, par. 32. 

In the latter case it was held— 


Where a civil official merely informed a captain of Artilley that two 
soldiers serving in his battery were deserters from the battalion of Engineers 
held that though such information was correct the official was not entitled 
to the reward. 


In the instant case claimant performed no service required by 
the regulation to entitle him to payment of the full amount therein 
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offered as reimbursement for his services, nor was there a waiver by 
competent authority of the necessity for compliance with the re- 
quirements of the regulation. 

The deserter was apprehended and arrested by soldiers from Fort 
Snelling and the mere furnishing by claimant of information leading 
to such apprehension and arrest and accompanying them, does not 
constitute delivery within the meaning of the law and regulations. 

The action of the auditor is accordingly affirmed. 


TRANSPORTATION—INTERSTATE AND INTRASTATE 
SHIPMENTS. 


Where interstate and intrastate transactions of carriers are so related that 
the government of the one involves the control of the other, the Interstate 
Commerce Commission has authority to apply its published tariff rates for 
interstate shipments to shipments within a State. 


Decision by Comptroller General McCarl, August 3, 1921: 

The Union Pacific Railroad Co. applied May 24, 1921, for revi- 
sion of the action of the Auditor for the interior Department in 
Settlement 3683, April 18, 1921, in disallowing $6.52 on account 
of transportation per bill of lading I-13254, November 3, 1920, of 
flour from Omaha, Nebr., to Genoa, Nebr., the auditor having based 
his allowance on rates published in general order 19 (distance rates) 


issued by the Nebraska Railroad Commission. 

The Interstate Commerce Commission ordered the roads to desist 
using the Nebraska G. O. 19 rates from jobbing centers on the Mis- 
souri River, etc., to local stations in Nebraska, and to apply inter- 
state rates provided in the Iowa-Nebraska scale in order to prevent 
discriminations to the detriment of Sioux City, Council Bluffs, etc. 
This order of the commission related to the tariff to and from 13 
jobbing centers which were named. The Union Pacific Railroad 
Co. filed supplements to its tariffs carrying the rates authorized by 
the Interstate Commerce Commission. 

In the cases of Houston East & West Texas Railway Co. v. United 
States, and 7. & P. Railway v. United States, called the Shreveport 
cases, the Supreme Court, June 8, 1914, 234 U. S., 342, held that 
wherever interstate and intrastate transactions of carriers are so re- 
lated that the government of one involves the control of the other 
it is Congress and not the State that is entitled to prescribe the 
final and dominant rule, and that while Congress does not possess 
authority to regulate the internal commerce of the State as such, 
it does possess power to foster and protect interstate commerce 
though in doing so it may be necessary to conrol intrastate trans- 
actions of interstate carriers, and that the use by a State of an 
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instrument of interstate commerce in a discriminatory manner so 
as to inflict injury upon any part of that commerce is ground for 
Federal intervention; that a State can not authorize that which is 
forbidden; that Congress is not bound to reduce interstate rates to 
the level of intrastate rates; and that Congress having power to con- 
trol intrastate charges of an interstate carrier may provide for its 
execution through a subordinate body, which it has delegated to 
the Interstate Commerce Commission by section 3 of the interstate 
commerce act, 24 Stat., 379, 380. 

The rates claimed by the company being regular published rates, 
under the authority of the Interstate Commerce Commission, are 
therefore properly allowable, and in accordance therewith the sum 
of $6.52 will be certified for allowance. 


NATIONAL GUARD IN FEDERAL SERVICE—TERMINATION OF 
COMMISSIONS. 


The appointment of an officer of the National Guard as an officer in the United 
States Army subject to examination, when drafted in the Federal service 
with his organization, terminated upon notice to him of his failure to pass 
the required examination, and an order of the War Department purporting 
to revoke such discharge and directing him to report for further examina- 
tion is insufficient to restore his commission or to federally recognize him 
as an officer of the National Guard in Federal service so as to entitle him 
to pay from date of the order to date of final action by the examining 
board. 

Decision by Gomptroller General McCarl, August 5, 1921: 

Frank Geere, major, C. A.C., disbursing officer, applied May 18, 
1921, to the Comptroller of the Treasury, for revision of the action 
of the Auditor for the War Department in disallowing in settlement 
No. 58343, dated June 30, 1920, of his disbursing accounts for the 
period ending May 31, 1918, a payment of $166.67 to Arthur H. 
Johnson for the month of December, 1917, the monthly pay of a first 
lieutenant, First Connecticut Infantry, National Guard. 

It appears that the First Connecticut Infantry, National Guard, 
was called into the Federal service on March 16, 1917, and Arthur 
H. Johnson, who had theretofore been serving as a second lieutenant, 
was appointed on that date by the governor of Connecticut as a first 
lieutenant subject to examination; that one Harris was likewise, 
subject to examination, appointed to take the commission of second 
lieutenant and Harris successfully passed the examination on June 
20, 1917, and was announced in orders as having been so appointed; 
that Johnson was examined by a board of officers on June 26, 1917, 
and by a report approved on July 5 was found disqualified; that the 
organization was drafted into the Federal seryice on August 4; and 
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that on August 8 Johnson was notified by the commanding general, 
headquarters, Northeastern Department, as follows: 

By direction of the War Department * * * you are informed that having 
been appointed subject to examination, and having failed in the subsequent 
professional exanrination, you are no longer recognized as an officer and are 


released from service, and by authority of the President are excused from the 
draft of the National Guard. 


So far as appears, Johnson returned to his home and was there 
when Special Orders, No. 178, headquarters, Northeastern Depart- 
ment, dated November 23, 1917, were issued purporting to revoke 
his discharge and directing him to report, when notified, before an 
examining board at Boston for examination in accordance with sec- 
tion 9 of the act of May 18, 1917, 40 Stat., 82. He was notified to 
report on December 12 for examination and was discharged on Janu- 
ary 22, 1918, by reason of the adverse findings of the board. The 
claimant, as disbursing officer, paid Johnson $166.67 as the pay of 
a first lieutenant for the month of December, 1917, and the auditor 
disallowed the payment in the settlement of his accounts on the 
ground that the order of revocation was insufficient to reinstate 
Johnson as a first lieutenant in the Connecticut National Guard. 

It is contended that the letter of August 8, informing Johnson that 
he was no longer recognized as an officer of the National Guard, then 
in the Federal service by draft, was insufficient to discharge him from 
his commission as first lieutenant; that the separation could only be 
effected by a discharge for a physical disability, by order of a court- 
martial, by order of the President, or on the approved adyerse report 
of a board of officers; and hence that Johnson was in the military 
service during the month of December, 1917, and the payment was 
consequently legal. 

Claimant errs in assuming that Johnson was a de jure first lieu- 
tenant in the Federal service with his organization by draft. Section 
75 of the act of June 3, 1916, 39 Stat., 202, reads: 

The provisions of this act shall not apply to any person hereafter appointed 
an officer of the National Guard unless he first shall have successfully passed such 
tests as to his physical, moral, and professional fitness as the President shall 
prescribe. The examination to determine such qualifications for commission 


shall be conducted by a board of three commissioned officers appointed by 
the Secretary.of War from the Regular Army or the National Guard, or both. 


It has been held, Greer v. United States, 3 Ct. Cls., 182, and in the 
absence of a statute requiring the passing of an examination as a 
condition precedent to appointment as an officer, that a commission 
accepted subject to conditions subsequent is terminated when the 
conditions are not met and when the person who tentatively accepted 
it is notified thereof. Even assuming, which is not now decided, 
that Johnson was a de facto first lieutenant from March 16, 1917, 
date of his appointment subject to examination, to August 8, 1917, 
when he was notified that he had failed to pass the requisite exam- 
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ination and was no longer recognized as an officer, the de facto status 
terminated on that date. Consequently, the revocatory order of 
November 23, 1917, could not operate to place him in the military 
service as a first lieutenant for he never held a de jure commission as 
such; or as.a second lieutenant, for the appointment and qualifica- 
tion of his successor terminated his commission as second lieutenant, 
Blake v. United States, 103 U. S., 227. 
The action of the auditor is affirmed. 


FEDERAL POWER COMMISSION—DISPOSITION OF CHARGES 
COLLECTED FROM LICENSEES. 


Funds consisting of charges collected from licensees under authority of sec- 
tion 10 of the Federal water power act of June 10, 1920, 41 Stat., 1063, 
are to be distributed in the manner provided by section 17 of the same 
act, When express provision has been made therefor, otherwise to be covered 
into the general fund of the Treasury as miscellaneous receipts. 


Comptroller General McCarl to the Chairman Federal Power Commission, 
August 6, 1921: 


I have your letter of July 25 requesting a decision relative to the 
distribution of charges collected from licensees under the Federal 
water power act of June 10, 1920, 41 Stat., 1063. 

The charges to be collected under said act are provided for under 


paragraphs (e) and (f) of section 10 of the act in the following 
terms: 


(e) That the licensee shall pay to the United States reasonable annual 
charges in an amount to be fixed by the commission for the purpose of reim- 
bursing the United States for the costs of the administration of this Act; for 
recompensing it for the use, occupancy, and enjoyment of its lands or other 
property ; and for the expropriation to the Government of excessive profits until 
the resvective States shall make provision for preventing excessive profits or 
for the expropriation thereof to themselves, or until the period of amortization 
as herein provided is reached, and in fixing such charges the commission shall 
seek to avoid increasing the price to the consumers of power by such charges; 
and charges for the expropriation of excessive profits may be adjusted from 
time to time by the commission as conditions may require: Provided, That 
when licenses are issued involving the use of Government dams or other struc- 
tures owned by the United States or tribal lands embraced within Indian reser- 
vations the commission shall fix a reasonable annual charge for the use thereof, 
and such charges may be readjusted at the end of twenty years after the 
beginning of operations and at periods of not less than ten years thereafter in 
a manner to be described in each license: * * 

(f) That whenever any licensee hereunder is divectty benefited by the con- 
struction work of another licensee, a permittee, or of the United States of a 
storage reservoir or other headwater improvement, the commission shall require 
as a condition of the license that the licensee so benefited shall reimburse the 
owner of such reservoir or other improvements for such part of the annual 
charges for interest, maintenance, and depreciation thereon as the commissibn 
may deem equitable. The proportion of such charges to be paid by any licensee 
shall be determined by the commission. 

Whenever such reservoir or other improvement is constructed by the United 
States the commission shall assess similar charges against any licensee directly 
benefited thereby, and any amount so assessed shall be paid into the Treasury 
of the United States, to be reserved and appropriated as a part of the special 
fund for headwater improvements as provided in section 17 hereof. 
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The provisions of the act with reference to the distribution of 
funds collected are set forth in section 17 which reads: 

That all proceeds from any Indian reservation shall be placed to the credit 
of the Indians of such reservation. All other charges arising from licenses 
hereunder shall be paid into the Treasury of the United States, subject to the 
following distribution: Twelve and one-half per centum thereof is hereby ap- 
propriated to be paid into the Treasury of the United States and credited to 
“ Miscellaneous receipts”; 50 per centum of the charges arising from licenses 
hereunder for the occupancy and use of public lands, national monuments, 
national forests, and national parks shall be paid into, reserved, and appropri- 
ated as a part of the reclamation fund created by the act of Congress known 
as the reclamation act, approved June 17,°1902; and 374 per centum of the 
charges arising from licenses hereunder for the occupancy and use of national 
forests, national parks, public lands, and national monuments, from develop- 
ment within the boundaries of any State shall be paid by the Secretary of the 
Treasury to such State; and 50 per centum of the charges arising from all other 
licenses hereunder is hereby reserved and appropriated as a special fund in the 
Treasury to be expended under the direction of the Secretary of War in the 
maintenance and operation of dams and other navigation structures owned by 
the United States or in the construction, maintenance, or operation of head- 
water or other improvements of navigable waters of the United States. 


It may be stated here that the authority for licensing in national 
parks and national monuments was repealed by the act of March 3, 
1921, 41 Stat., 1353. 

There can be no doubt as to the requirements of the law with 
respect to the disposition of the charges collected under paragraph 
(f), that is to say, charges on account of the benefits to licensee 
accruing directly from reservoirs or other headwater improvements 
constructed by the United States. All moneys derived from such 
charges are to be covered into the Treasury to the credit of the 
special fund created under authority of the last clause of section 17 
hereinbefore quoted. 

The provisions of paragraph (e) of section 10 have no bearing 
upon the distribution of the charges provided for thereunder. The 
provisions therein relative to the basis of the charges are for the 
purpose of enabling the commission to fix the amount of the charges, 
and it does not follow that because a certain part of the charge is 
to be based on the cost of administration of the act that such part 
of the charge is to be appropriated and applied to pay the cost 
of said administration. The charges under this paragraph are to 
be based on (1) the cost of administration of act; (2) the value of 
the use, occupancy, and enjoyment of the lands and other property 
of the United States; (3) the excessive profits accruing to the 
licensee; (4) the use of Government dams or other structures owned 
by the United States; and (5) the use of tribal lands embraced within 
Indian reservations. But with reference to the disposition of the 
funds arising from the collection of charges fixed in accordance 
with said paragraph recourse must be had to the provisions of sec- 
tion 17. Said section is clear and specific in its direction as to the 
disposition of all proceeds from any Indian reservation, to wit, to 
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the credit of the Indians. It then provides that 12} per cent of 
all other charges shall go into the genera] fund of the Treasury 
as miscellaneous receipts; that 50 per cent of the charges arising 
from licenses for occupancy and use of public lands and national 
forests (the national monuments and national parks mentioned in 
that clause being eliminated by the act of March 3, 1921, as stated) 
shall go to the credit of the reclamation fund; and that 374 per 
cent of such charges shall be paid to the State within whose bound- 
aries the development is located. This makes a complete distri- 
bution of all charges arising from licenses for occupancy and use 
of public lands and national forests. The only other specific pro- 
vision in the section with reference to distribution is to the effect 
that 50 per cent of the charges arising from all other licenses, that 
is to say, licenses other than for the occupancy and use of public 
lands and national forests and licenses involving the use of tribal 
lands embraced within Indian reservations, shall go to a special 
fund to be expended under the direction of the Secretary of War 
for the maintenance and operation of dams and other navigation 
structures owned by the United States or for the construction, main- 
tenance, or operation of headwater or other improvements of navi- 
gable waters of the United States. This leaves 37} per cent of the 
charges arising from these licenses undisposed of. But bearing in 
mind the provisions of section 3617, Revised Statutes, which require 
that all moneys received for or on behalf of the United States must 
be deposited and covered into the general fund of the Treasury as 
miscellaneous receipts unless otherwise expressly provided by law, 
and the provision in section 9 of the act of June 30, 1906, 34 Stat., 
764, to the’ effect that no act of Congress shall be construed to make 
an appropriation unless it shall in specific terms declare an appro- 
priation to be made, it must be held that all funds arising from 
charges under section 10 (e) of the Federal water power act must 
be covered into the general fund of the Treasury as miscellaneous 
receipts except as otherwise expressly provided in section 17 of said 
act in the specific cases hereinbefore indicated. 

It is assumed that all moneys arising from the operations of the 
act will be placed in the Treasury of the United States to such 
account as will permit making the distributions authorized by the 
enactment and proper accounting therefor be rendered. 


HONORABLE DISCHARGE GRATUITY—COAST GUARD. 


Section 2 of the act of July 12, 1921, 42 Stat., 1389, amending the law relative to 
payment of honorable-discharge gratuity to enlisted men of the Navy so as 
to make the amount of the gratuity dependent upon length of the last ex- 
piring enlistment as we!l as upon the length of the reenlistment period, is 
applicable to the enlisted man of the Coast Guard under the assimilating 
act of May 18, 1920, 41 Stat., 603, and authorizes a gratuity equal to one 
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month’s pay at the rate received when discharged for each year of reenlist- 
ment, provided the period of service under one or more enlistments from 
which discharged equals or exceeds the number of years of reenlistment. 


Comptroller General McCarl to the Secretary of the Treasury, August 6, 
1921: 


I have your letter of July 18, 1921, as follows: 


In view of that part of the act of May 18, 1920, 41 Stat., 603, providing that 
enlisted men of the Coast Guard shall receive the same allowances as enlisted 
men of the Navy, in view «f your decision of November 16, 1920, 27 Comp. Dec., 
457, relat.ve to honorable-discharge gratuities of enlisted men of the Coast 
Guard, and in view of the provision in the naval appropriation act of July 12, 
1921, that no enlisted man of the Navy shall be paid on reenlistment an honor- 
able-discharge gratuity or any proportionate part thereof in excess of an amount 
equal to one month’s pay for each year of service in his last expiring enlist- 
ment, the Commandant, United States Coast Guard, has written the inclosed 
circular letter, dated the 18th instant. 

Please return said circular letter to me with your decision as to its legality. 
Issuance of same to the Coast Guard personnel will be withheld pending the 
receipt of your decision. 


The circular letter to which you refer is as follows: 


1. Circular Letter No. 180 is rescinded as of July 1, 1921. 

2. An enlisted man of the Coast Guard is entitled to an honorable-discharge 
gratuity under the following conditions, effective as of July 1, 1921: 

(a) When he shall have completed two continuous one-year enlistment 
periods, having received an honorable discharge at the expiration of each, and 
treenlists within feur months from the date of his last discharge, he is entitled 
to a gratuity of two months’ pay for either a two-year or a three-year reenlist- 
ment, computed at the rate of pay he was receiving on the date of his last 
discharge. 

(b) When he shall have completed three continuous one-year enlistment 
periods, having received an honorable discharge at the expiration of each, and 
reenlists within four months from the date of his last discharge, he is entitled 
to a gratuity of three months’ pay for a three-year reenlistment, computed at 
the rate of pay he was receiving on the date of his last discharge. 

(c) When he shall have received an honorable discharge from a period-of- 
the-war enlistment and reenlists within four months from date of said dis- 
charge, he is entitled to a gratuity of two months’ pay for a two-year reenlist- 
ment, if he shall have served two years or more in his period-of-the-war en- 
listment, or a gratuity of three months’ pay for a three-year reenlistment, if he 
shall have served three years or more in his period-of-the-war enlistment, 
computed at the rate of pay he was receiving on the date of his last discharge 

(d) When he shall have completed a two-year enlistment, having received 
an honorable discharge therefrom, and reenlists within four months from the 
date of said discharge, he is entitled to a gratuity of two months’ pay for 
either a two-year or a three-year reenlistment, computed at the rate of pay 
he was receiving on the date of his last discharge. 

(e) When he shall have completed a three-year enlistment, having re- 
ceived an honorable discharge therefrom, and reenlists within four months 
from the date of said discharge, he is entitled to a gratuity of two months’ 
pay for a two-year reenlistment or a gratuity of three months’ pay for a 
three-year reenlistment, computed at the rate of pay he was receiving on the 
date of his last discharge. 

3. Honorable discharge gratuities that have become due or that may be- 
come due enlisted men in accordance with paragraph 2, above, will be paid 
in each case in the settlement of the first pay account of the man concerned 
after his reenlistment, without specific authority from Headquarters. 


The Comptroller’s decision to which you refer determined the con- 
ditions under which enlisted men of the. Coast Guard are entitled 
to honorable discharge gratuity upon the basis of one month’s pay 
for each year of the reenlistment period. The provision of the act 
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of July 12, 1921, 42 Stat., 139, which you cite makes the amount of 
gratuity dependent upon the length of the last expiring enlistment 
as well as upon the length of the reenlistment period by which alone 
the amount of the gratuity was formerly measured. The proposed 
regulation merely adapts the practice of the Coast Guard to this 
change of law. It is in conformity with the law and the Comp- 
troller’s decisions, and I see no objection to its promulgation. 


TRAVEL ALLOWANCE ON DISCHARGE—NAVY, ENLISTED MEN. 


Under the act of July 11, 1919, 41 Stat., 139, authorizing payment of travel 
allowance on discharge to enlisted men of the Navy who served in the 
war with the German Government and are discharged subsequent to 
November 11, 1918, before expiration of their enlistments, service “in the 
war with the German Government” means service under an enlistment 
which was entered into on or prior to November 11, 1918, the signing of 
the armistice; hence, enlisted men of the Navy discharged for their own 
convenience before expiration of enlistment entered into after November 
11, 1918, are not entitled to travel allowance on discharge. 


Decision by Comptroller General McCarl, August 8, 1921: 

Lewis Grant Brower, former gunner’s mate, second class, United 
States Navy, applied July 14, 1921, for revision of the action of the 
Auditor for the Navy Department in disallowing by settlement No. 
235261, dated May 18, 1921, his claim for travel allowance at 5 
cents per mile from Pensacola, Fla., to Seattle, Wash., upon his 
discharge from the Navy February 4, 1921. 

Appellant first enlisted in the Navy for three years August 15, 
1919, and was discharged for his own convenience, by special order 
of the Secretary of the Navy, with character good. The auditor dis- 
allowed the claims because discharge was for own convenience and 
before the equivalent of an expiration of enlistment. 

The appeal is based upon a ruling of the Navy Department as 
promulgated in a Bureau of Navigation circular letter dated May 
6, 1921, wherein the department in construing the acts of February 
28, 1919, 40 Stat., 1203, and July 11, 1919, 41 Stat., 139, announced: 

The department therefore decides that all men who have been discharged 
from the Navy prior to expiration of enlistment and all men serving in the 
Navy on March 3, 1921, who may hereafter be discharged prior to expiration 
of enlistment and who receive a discharge which is considered a discharge 
under honorable conditions are entitled to travel allowance at the time of 


discharge at the rate of 5 cents per mile from place of discharge to bona fide 
home, residence, or place of muster into the service at the man’s option. 


Instruction was also given therein to “ pay men discharged under 
honorable conditions who served in the Navy between April 6, 1917, 
and March 3, 1921, five cents per mile travel allowance * * *.” 

The act of February 28, 1919, 40 Stat., 1203, provided as follows: 


That an enlisted man honorably discharged from the Army, Navy, or Marine 
Corps since November eleventh, nineteen hundred and eighteen, or who may 
hereafter be honorably discharged, shall receive five cents per mile from the 
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place of his discharge to his actual bona fide home or residence, or original 
muster into the service, at his option: Provided, That for sea travel on dis- 
charge, transportation, and subsistence only shall be furnished to enlisted 
men * ¢° * 


The act of July 11, 1919, 41 Stat., 189, to which the circular relates 
provided in part as follows: 

All enlisted men of the Navy and Coast Guard who have served in the war 
with the German Government and who may hereafter be discharged or who 
have been discharged from the service since November 11, 1918, and before 
the expiration of their full enlistment shall receive, under such rules and regu- 
lations as the Secretary of the Navy may prescribe, an honorable discharge, and 
shall receive 5 cents per mile from the place of his discharge to his actual bona 


fide home or residence, or original muster into the service at his option: 
* * ak 


Material differences between the act of February 28, 1919, and July 
11, 1919, may be briefly stated to be that the latter provides for the 
travel allowance to enlisted men honorably discharged before ex- 
piration of enlistment who served in the war with the German Gov- 
ernment, the discharge before enlistment and service in the war 
being matters which do not expressly appear in the act of Febru- 
ary 28, 1919. The specific provision for the men discharged before 
expiration of enlistment is an extension of the travel allowance to 
-that class, while the stipulation requiring service to have been in the 
war with the German Government is apparently a_ restriction. 
Whether the enactment of July 11, 1919, as a whole should be taken 
in modification of the act of February 28, 1919, it is unnecessary to 
say, but it is apparently an extension of a former enactment to a class 
that did not appear to be within its provisions, 

The terms of the circular issued by the Navy Department broadly 
authorize the payment of the travel allowances to men discharged 
under honorable conditions whose service was between April 6, 1917, 
and March 3, 1921, being the beginning date and the ending date of 
the war as declared by joint resolution of Congress. In so far as 
claims arising under the act of July 11, 1919, are concerned—that is, 
claims because of the discharge before expiration of enlistment—the 
act in naming the date November 11, 1918, makes its own definition 
of when service may be considered as “in the war with the German 
Government” and that service must have been under an enlistment 
which was entered into on or prior to November 11, 1918, and the 
discharge must be before expiration of the enlistment. In the pres- 
ent case the claimant enlisted subsequent to November 11. 1918, was 
discharged before expiration of the enlistment, and his discharge 
was for his own convenience. He did not serve in the war with the 
German Government within the meaning of the act of July 11, 1919, 
and he is not entitled to the travel allowance provided therein. 

The action of the auditor is affirmed. . 
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TRAVEL ALLOWANCE ON DISCHARGE—NAVY, ENLISTED MEN. 


An enlisted man discharged after November 11, 1918, from the Navy before ex- 
piration of his enlistment, on medical survey because of disability incurred 
in line of duty, is not limited by the appropriation in the act of July 11, 
1919, 41 Stat., 134, to transportation to his home, with subsistence and 
transfers en route, but is entitled to travel allowance, under the act of 
February 28, 1919, 40 Stat., 1203, from place of discharge to his bona fide 
home, or residence, or original muster into the service, less the value of the 
transportation, if any, furnished him by the Government. 


Decision by Comptroller General McCarl, August 9, 1921: 

The Chief of the Navy Department Division has transmitted as a 
request for instruction a memorandum decision of the law board 
assigned to the division upon the right of Paul Adam Schlefsky, 
former seamen, second class, United States Navy, to travel allow- 
ance on discharge, the law board expressing the opinion— 


that enlisted men of the Navy, honorably discharged by reason of medical 
survey, since November 11, 1918, are not entitled to five cents per mile provided 
by the act of February 28, 1919, but are only entitled to transportation, sub- 
sistence, and transfers en route to their home as provided by the acts of July 
1, 1918, July 11, 1919, and June 4, 1920. 


Schlefsky enlisted at Milwaukee, Wis., February 1, 1918, and 
was discharged March 11, 1919, on the receiving ship at Pelham Bay 
Park, New York, on account of physical disability incurred in line 
of duty, and was furnished transportation to his home at Chaska, 
Minn. He now claims difference between travel allowance at 5 cents 

-per mile and the value of the transportation furnished him from 
Pelham Bay Park, New York, to Chaska, Minn. 

The act of February 28, 1919, 40 Stat., 1203, provides: 

Sec. 126. That an enlisted man honorably discharged from the Army, Navy, 
or Marine Corps since November eleventh, nineteen hundred and eighteen, or 
who may hereafter be honorably discharged, shall receive five cents per mile 


from the place of his discharge to his actual bona fide home or residence or 
original muster into the service, at his option: * * *. 


The act of July 11, 1919, 41 Stat., 139, provides that— 


All enlisted men of the Navy and Coast Guard who have served in the war 
with the German Government and who may hereafter be discharged or who 
have been discharged from the service since November 11, 1918, and before the 
expiration of their full enlistment shall receive, under such rules and regula- 
tions as the Secretary of the Navy may prescribe, an honorable discharge and 
shall receive 5 cents per mile from the place of his discharge to his actual bona 
fide home or residence or original muster into the service at hisoption: * * * 
Provided, That the records of such men warrant such honorable discharge. 


Except as stipulated by the act of July 11, 1919, the right to travel 
allowance does not accrue to men discharged for their own con- 
venience. That restriction, however, is the only one recognized in 
decisions of this office as concerns travel allowance under the act of 
February 28, 1919. See decision of the Comptroller General dated 
July 14, 1921, 1 Comp. Deec., 17. Since Schlefsky was entitled to an 
honorable discharge upon the findings of a medical survey and was 
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not discharged for his own convenience he is entitled to travel allow- 
ance unless the travel allowance law is modified by the terms of the 
appropriation in the act of July 11, 1919, 41 Stat., 134, which pro- 
vide— 

* * * transportation to their homes, if residents of the United States, 


of enlisted men and apprentice seamen discharged on medical survey, with 
subsistence and transfers en route or cash in lieu thereof. 


The question arises whether this specific provision of the appro- 
priation shows a legislative intent to except all men discharged by 
medical survey from application of the travel allowance law. 

The same language occurs in the appropriation act of June 4, 
1920, 41 Stat., 815; also in the act of July 1, 1918, and prior statutes 
for many years. When travel allowance was limited to travel within 
the United States and right thereto accrued only in case of men 
discharged at expiration of enlistment, this provision in the appro- 
priation was the only authority of law to furnish men so discharged 
transportation in kind. 

Under the terms of the present law right to travel allowance is 
not limited to residents of the United States nor to travel within the 
United States, 25 Comp. Dec., 950, and, therefore, the terms of the 
appropriation are not sufficiently broad to apply to all men entitled 
to travel allowance. Also the appropriation applies where right to 
travel allowance does not accrué¢, as in case of men so discharged 
under other than honorable conditions. 

It is apparent, therefore, that the terms used in the appropriation 
could not have been intended to substitute transportation in kind 
for travel allowance in all cases of men discharged by medical sur- 
vey. It is also apparent that the language of the appropriations for 
the fiscal years 1920 and 1921 has not been changed to comply with 
the present travel allowance law, since the appropriations still limit 
travel allowance to “enlisted men discharged on account of expira- 
tion of enlistment” and make no provision for such allowance to 
members of the Naval Reserve Force. 

In view of these facts I am of opinion that the right of an enlisted 
man to travel allowance is not limited by the provision in the ap- 
propriations for the fiscal years 1920 and 1921, for transportation 
of men discharged by medical survey. 

An officer of the Navy who is furnished transportation for travel 
performed under conditions which entitle him to mileage is entitled 
to mileage less cost of the transportation furnished by the Gov- 
ernment. Acceptance of the transportation does not waive his right 
to mileage. 20 Comp. Dec., 690. 


The same rule applies to travel allowance in case of enlisted men. 


It is a statutory right and is not waived by the acceptance of trans- 
portation in kind. 
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The single matter determined here is that the terms of the appro- 
priation in providing for the transportation and subsistence of en- 
listed men discharged on medical survey do not affect the provisions 
of the specific statutes which otherwise authorize the payment of 
travel allowances to those honorably discharged. The terms of the 
appropriation can not be considered as legislation denying rights 
given by express statute. 

Accordingly, Schlefsky is entitled to the difference between travel 
allowance accruing to him by reason of the discharge in question and 
the value of the transportation furnished him by the Government. 
The memorandum decision submitted is disapproved. 


PAY OF MIDSHIPMEN IN THE NAVY. 


The increase in pay from $600 to $780 per annum authorized by the act of July 
11, 1919, 41 Stat., 146, for midshipmen in the Navy is effective only from 
the date of the act, and not retroactive to July 1, 1919. 






Decision by Comptroller General McCarl, August 9, 1921: 

The Chief of the Navy Department Division submits for my de- 
cision the question presented through the Law Board as to the pay 
of midshipmen under the act of July 11, 1919, 41 Stat., 146, as af- 
fected by the joint resolution of July 31, 1919, 41 Stat., 272: 

The pay rolls of the U. S. S. Arizona for the first quarter, 1920, 
show that Lieutenant Commander W. W. Lamar, Supply Corps, 
United States Navy, has credited the account of Midshipman Edwin 
D. Graves, jr., and others, with the difference between the pay of a 
midshipman at $600 and $780 per annum from July 1 to July 10, 
1919, and the question arises whether the increased pay authorized by 
the act of July 11, 1919, is retroactive to July 1, 1919, or whether 
it is only effective from the date of the approval of the act. 

The act making appropriations for the naval service for the fiscal 
year ending June 30, 1920, approved July 11, 1919, 41 Stat., 146, 
contains the following provision: 







* * * the pay of midshipmen shall hereafter be $780 per annum * * *, 


The joint resolution of July 31, 1919, 41 Stat., 272, provides as 
follows: 










That appropriations for the service of the fiscal year 1920, contained in the 
Agricultural, Army, District of Columbia, Navy, and Sundry Civil Appropria- 
tions Acts, and. the “Third Deficiency Appropriation Act, fiscal year 1919,” 
shall be available from and including July 1, 1919, for the purposes respectively 
provided in the said appropriations for the service of the said fiscal year, And 
all obligations incurred pursuant to the terms of such appropriations in the 
aforesaid Acts as approved are ratified and confirmed from and including 
July 1, 1919. 


There would be no question of the date of the commencement of 
the higher rate of pay if the appropriation act stood alone, but the 
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disbursing officer apparently has construed the joint resolution as 
authorizing the increase from July 1, 1919. The resolution makes 
the appropriations effective from the beginning of the fiscal year, 
and obligations incurred pursuant to the terms of such appropria- 
tions are ratified and confirmed, but no reference is therein made to 
personnel legislation contained in the appropriation act. 

I am therefore of the opinion that the joint resolution should not 
be construed as affecting the increased rate of pay granted to mid- 
shipmen. The act of July 11, 1919, provides that the pay of mid- 
shipmen shall “hereafter” be $780 per annum, and following the 
rule of construction that general and permanent legislation con- 
tained in an annual appropriation act qualified by the word “here- 
after” takes effect on the date of the approval of the act, it is ac- 
cordingly held that July 11, 1919, is the date on which midshipmen 
became entitled to the higher rate of pay authorized by the said act. 
3 Comp. Dec., 473; 19 id., 193. 


PASSENGER-CARRYING VEHICLES. 


Unserviceable automobiles, trucks, and motor cycles which have lost their char- 
acter as passenger-carrying vehicles may be purchased by the Federal 
Board for Vocational Education from the War Department and paid for 
from appropriations for vocational rehabilitation without violation of the 
provisions of the act of July 16, 1914, 38 Stat., 508, prohibiting use of any 
appropriation for purchase of motor-propelled passenger-carrying vehicles 
unless specific authority therefor is given, provided the board will certify 
that the vehicles are to be kept as trade-teaching equipment for trainees 
and not used for passenger-carrying purposes. 


Comptroller General McCarl to the Chairman, Federal Board for Voca- 

tional Education, August 10, 1921: 

I have your letter of August 3, 1921, requesting decision whether 
the appropriation for vocational rehabilitation made by the act of 
March 4, 1921, 41 Stat., 1379, may be used to purchase from the War 
Department certain unserviceable automobiles, trucks, and motor 
cycles, to be used by your board for instructional purposes only 
in the shops and classrooms where training in automotive courses 
is given to trainees of the board. 

Section 5 of the act of July 16, 1914, 38 Stat., 508, prohibits the 
use of any appropriation for the purchase of any motor-propelled 
passenger-carrying vehicle unless specific authority therefor is given. 
There is no specific authority of law for the purchase of such vehicles 
from the appropriation now in question. Unless the vehicles which 
you Now propose to purchase are so unserviceable as to have lost 
their character as passenger-carrying vehicles their purchase is 
within the inhibition of this statute, whether purchased from the 
War Department or elsewhere. 
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The prohibition of the act of 1914 is upon procuring motor-pro- 
pelled passenger-carrying vehicles “for the service of any of the 
executive departments or other Government establishments or any 
branch of the Government service.” The purpose for which it is 
stated the motor-propelled vehicles are to*be acquired sufficiently 
indicates that it is not “for the service” of your board, but rather 
what may be termed trade-teaching equipment, and if the vehicles 
are in the general sense unserviceable for passenger-carrying pur- 
poses and are to be used for shop and class instruction in the me- 
chanics of the machines only, and are to be kept for such purposes 
exclusively and not used as passenger-carrying vehicles, and the 
board will so certify, they may be purchased as indicated without 
violation of the act of 1914. Otherwise the proposed purchase is 
unlawful. 

Attention is invited to the provisions of the act of July 11, 1919, 
41 Stat., 105, and of March 15, 1920, 41 Stat., 530, authorizing the 
transfer of certain motor-propelled vehicles to certain services of 
the Government. Attention is also invited to section 5 of the act 
of July 11, 1919, 41 Stat., 67, requiring executive departments of 
the Government to purchase material, supplies, and equipment from 
other services of the Government possessing material, supplies, and 
equipment no longer required because of the cessation of war ac- 


tivities. It is primarily for the administrative branch of the Goy- 
ernment to determine its authority to make sale of any of its 
equipment, 


ADVERTISING FOR BIDS. 


Purchase of supplies from appropriations for the Panama Canal for sale to 
the Panama Canal Railroad are subject to the same statutory restrictions 
upon purchases without advertising that applies to other purchases made 
from the appropriations. 


rg General McCarl to the Governor of the Panama Canal, August 
10, 1921. 


I have your letter of July 28, 1921, as follows: 


The Panama Canal desires to purchase as proprietary articles and without 
advertising switch lamps from the Adams and Westlake Company. These 
lamps are to be purchased for resale to the Panama Railroad Company: The 
Panama Railroad Company desires to standardize upon the “Adlake” lamp, 
which has always given satisfaction and which is a proprietary article pro- 
duced by the Adams and Westlake Company. 

You are requested to advise whether the purchase from the Adams and West- 
lake Companay of this lamp as a proprietary article, without advertising, 
would be authorized based upon a certificate that the article is required for 
resale to the Panama Railroad Company to meet a definite demand for a par- 


ticular make and that it is proprietary and produced by the Adams and West- 
lake Company. 


I understand that your purpose is to make these purchases from 
the appropriation for maintenance and operation of the Panama 
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Canal made by the act of March 4, 1921, 41 Stat., 1482, which pro- 
vides for purchase of material, supplies, and equipment for issue— 


to all departments of the Panama Canal, the Panama Railroad, other branches 
of the United States Government, and for authorized sales. 


A later provision of the same act appropriates for expenditure and 
reinvestment under the several heads of appropriations in the act— 


all moneys received by the’Panama Canal from services rendered or materials 
and supplies furnished to the United States, the Panama Railroad Company, 
the Canal Zone government, or to their employees, respectively,. or to the 
Panama Government. 


The general purchase appropriation of the Panama Canal is thus 
chargeable with purchase of supplies for the railroad and is reim- 
bursable for supplies so purchased. The purchase is made from the 
appropriation, however, and is subject to the same statutory restric- 
tion upon purchase without advertisement that applies to other pur- 
chases made from the appropriation. Primarily the purchases are 
on account of the Panama Canal and to whom the supplies may be 
eventually issued, is immaterial in connection with the procedure of 
purchase. 

It does not appear that the purchases in question are of a character 
which could lawfully be made by the Panama Canal from its appro- 
priation for its own use without advertising. See 27 Comp. Dec., 
896. They are equally unauthorized if made for the Panama Rail- 
road from the same appropriation, subject to reimbursement of the 
appropriation from moneys of the railroad. The competition con- 
templated and provided for by the statute is as desirable in the one 
case as in the other. 









SUBSISTENCE ON TEMPORARY DUTY. 


















An order directing an employee of the War Department to proceed to and 
perform duty at a certain place incident to change of station, without 
direction as to return to the place of original employment or to any other 
station upon completion of such duty, is not sufficient to place the em- 
ployee or temporary duty, but the place to which assigned must be con- 
sidered as his permanent station at which he is not entitled to the per 
diem allowance in lieu of subsistence. 





Decision by Comptroller General McCarl, August 10, 1921: 
John E. Fagan applied April 2, 1921, to the Comptroller of the 
Treasury for revision of the action of the Auditor for the War De- 
partment in disallowing per certificate dated February 15, 1921, case 
No. 760289, his claim for additional 50 cents per diem for the period 
August 19, 1918, to January 31, 1919, a total of 166 days, while on 
temporary duty as shoe inspector, Quartermaster Corps, United 
States Army. 
Claimant was given a temporary appointment as shoe inspector on 


‘June 11, 1917, appointed probationary shoe inspector March 14, 1918, 
with station at Boston, Mass. 
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By travel order dated May 10, 1918, claimant was directed as 
follows: 


TRAVEL ORDER. 


War DEPARTMENT, 
OFFICE OF DEPOT QUARTERMASTER, U. S. ARMY, 
400 Brookline Street, Cambridge, Mass., May 10, 1918. 
Depot Order No. 291, par. 8. 
File No. 230.423. FLM. 
From: Depot quartermaster, Cambridge, Mass. 
To: John E. Fagan, Shoe & leather inspector. 
Subject: Change of station from Boston, Mass., to Bridgewater, Mass. 


You are hereby directed to proceed from Boston, Mass., to Bridgewater, Mass., 
and report leaving on the 10th instant in connection with contract No. 2739-B 
with L. Q. White Shoe Co. for shoes. 

While on duty there you will inspect material and the manufacture of the 
articles under that contract. 

You will make reports as required to this office as to the progress of the con- 
tract and any remarks you may have to make pertinent thereto. 

Transportation is herewith inclosed covering the journey. 

Remarks: 

You will be allowed $4.00 per day for the first 30 days; $1.00 per day there- 
after while on duty at your temporary station. 

Transportation furnished 5/10/18 via NYNH&H RR. Req. #613484. 

By direction of the depot quartermaster : 

Cc. S. Riweway, Jr., 
Ist Lieut., Q. M.C.N. A. 


The per diem provided by this order was paid and the present 
claim arises under the provisions of Changes Army Regulations No. 


78, dated August 19, 1918, increasing the per diem after the first 30 
days from $1 to $1.50. ~ 

The question presented whether the above order was sufficient to 
place employee on temporary duty is not new, twice having been 
considered in published decisions of the Comptroller of the Treasury 
in cases identical as to facts. 25 Comp. Dec., 899; 27 id., 816. The 
latter case is in effect a reversal of the earlier decision. 

Section 733 of the Army Regulations, as amended, provides: 


733. Reimbursement of actual expenses when traveling under competent 
orders will be allowed, under the following heads, to civilians in the employ 
of any branch of the military service, excepting the expert accountant of the 
Inspector General’s Department and those mentioned in paragraph 734, viz: 

e. Cost of meals, including tips, not to exceed $5.00 a day while en route, 
when meals are not included in the transportation fare paid, and not to exceed 
$5.00 a day for meals, tips, and lodgings during necessary delay en route, and 
when meals are included in the transportation fare paid, tips for meals not to 
exceed 15 cents each. 

f. Cost of meals and lodgings, including baths, tips, and laundry work, not 
to exceed $5.00 a day for the first 30 days while on duty at places designated 
in the orders for the performance of temporary duty, and a flat per diem 
allowance of $1.50 a day after the first 30 days of temporary duty at any 
one place. In time of actual war no such reimbursement of expenses or per 
diem allowance will be allowed to the civilian employees specified who ac- 
company troops in the field, but in lieu thereof the allowance of tents pre- 
scribed by the war Wepartment and a ration will be furnished such employees. 

2. In lieu of reimbursement for the actual expenses provided in ¢ and f of 
subparagraph 1, civilian employees not accompanying trvops in time of actual 
war, nor traveling on Army transports, may, when their orders so prescribe, be 
allowed flat per diem allowances not exceeding the following rates when travel- 
ing and when on duty for the first 30 days at places designated in their orders 
for the performance of temporary duty. 
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These sections of the Army Regulations promulgated by the Sec- 
retary of War under authority of the act of August 1, 1914, 38 Stat., 
680, provide for the reimbursement of traveling expenses of em- 
ployees of the Government temporarily away from their designated 
post of duty. 

The law and regulations relating to per diem allowances in lieu 
of actual traveling expenses authorize payment thereof for travel 
and temporary duty incident to employment at a permanent sta- 
tion, and orders to travel should clearly show this fact. 

To entitle claimant to traveling expenses under this order it must 
be shown that he was in a travel status while at Bridgewater, Mass. 
Whether an officer or employee of the Government is in a travel 
status during a given period is not so much dependent upon the 
wording of his orders as upon the facts of the case. He must have 
u permanent station at which he has definite duties to perform, and 
his absence therefrom must be of a temporary nature; his orders 
to travel on temporary duty should be such as to direct that upon the 
completion of the duties enjoined by his orders he is to return to his 
permanent station. 

The order of May 10, 1918, specifically directed a change of sta- 
tion from Boston to Bridgewater. There is nothing in the record 
showing intent that the employment at Bridgewater was to be tem- 
porary. There was no direction in the order that the employee was 
to return to Boston on the completion of his duties at Bridgewater. 
The word “temporary ” under the head of “ Remarks ” in the order 
is a mere conclusion, unsupported by convincing facts, and must be 
disregarded. It is held that during the period May 10,1918, to March 
10, 1919, the designated post of duty of this employee was at Bridge- 
water, Mass. 

Upon a review of the matter no differences are found, and the 
settlement is sustained. 

To the extent above indicated the decision of March 23, 1921, 27 
Comp. Dec., 816, holding to the contrary will not hereafter be 
followed. 

Payments heretofore made and allowances heretofore granted in 
similar cases will not now be disturbed. 

A copy of this decision will be sent to the Quartermaster General, 
United States Army, and in otherwise proper cases orders hereafter 
issued directing travel and the performance of temporary duty 
should be worded so as to clearly show the character of travel and 
duty to be performed. In this connection attention is invited to 
the following decisions of the Comptroller of the Treasury. 25 
Comp. Dec., 899, 381, and 321; 23 id., 313 and 8; 22 id., 496; 18 éd., 
347 and 110, 
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PRIVATE PROPERTY LOST IN THE MILITARY SERVICE. 


There is no authority under the act of March 4, 1921, 41 Stat.,. 1436, providing 
for reimbursement of value of private property lost in the military service 
under certain conditions therein specified, to reimburse a former officer of 
the Army who entered the service through the medium of the National 
Guard for value of personal baggage lost while being returned to his home 
after his discharge from the service. 


Comptroller General McCar! to Capt. C. E. Gray, United States Army, 
August 11, 1921: 


By reference of the Chief of Finance, I have your letter dated 
August 5, 1921, transmitting an approved voucher with accompany- 
ing papers, wherein decision is requested as to whether or not you 
are authorized under the act of March 4, 1921, 41 Stat., 1436, to 
make a payment of $210.35 to Arthur Smith, first lieutenant, In- 
fantry, discharged, as reimbursement for the less of his private 
property. The Secretary of War has determined that $210.35 is 
the value of the articles lost which were reasonable, usefui, necessary, 
and proper for the officer to have in his possession in the military 
service. 

It appears that Arthur Smith was a second lieutenant of Com- 
pany G, Second Infantry, Maine National Guard, which was called 
into the Federal service on April 12, 1917; that he returned from 
overseas duty on May 5, 1919; and that he was honorably discharged 
from the military service on June 5, 1919, at Camp Devens, Mass. 
It further appears that a trunk, which it is alleged contained the 
articles of personal property damaged or destroyed and constituting 
delayed baggage, was shipped’ August 12, 1919, by the port and 
zohe transportation officer, Hoboken, N. J., via the Hoboken Shore 
Railroad and connecting lines, to Arthur Smith at Bangor, Me.; 
that the shipment was made on a Government bill of lading at a 
released valuation of $10 per 100 pounds; that the shipment was 
“ practically totally destroyed” at Rotterdam Junction, N. Y.; and 
that the carrier refused to recognize a claim therefor in excess of 
$9.20. 

The act of March 4, 1921, 41 Stat., 1436, provides reimbursement 
of the value of private property belonging to, and lost without fault 
or negligence of, “ officers, enlisted men, and members of the Nurse 
Corps (female) of the Army” transferred by a common carrier— 


When during travel under orders such private property, including the regu- 
lation allowance of baggage, transferred by a common carrier, or otherwise 
transported by the proper agent or agency of the United States Government, 
is lost, damaged, or destroyed; but replacement, recoupment, or commutation in 
these circumstances, where the property was or shall be transported by a com- 
mon carrier, shall be limited to the extent of such loss, damage, or destruction 
over and above the amount recoverable from said carrier. 


Payment of the voucher herewith returned is unauthorized for the 
reason that Arthur Smith was not an officer of the Army traveling 
under orders when his trunk and the contents were damaged by fire 
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subsequent to August 12, 1919, as he had been discharged therefrom 
on June 5, 1919, 22 Gomp. Dec., 228; also, as he entered the service 
through the medium of the National Guard, there was no authority 
for the transportation of his baggage to his home on discharge, 25 
Comp. Dec., 786. Under what authority shipment was made at Gov- 
ernment expense does not appear, and in the absence of proper au- 
thority no obligation could be imposed on the Government for the 
loss of the property. 


LEAVE OF ABSENCE—ARSENAL EMPLOYEES. 


The Secretary of War being vested with authority to make the necessary regu- 
lations under act of July 9, 1918, 40 Stat., 870, permitting payment during 
the period of the war for leave not taken by arsenal employees, and having 
on June 30, 1920, ordered that no payments for leave should be made on and 
after July 1, 1920, arsenal employees are not entitled to pay for leave accru- 
ing on and after July 1, 1920, and not taken. 


Decision by Comptroiler General McCarl, August 11, 1921: 

F, E. Gilbert applied August 4, 1921, for review of the action of 
the War Department Division in disallowing per settlement (claim 
No. 787566) dated July 20, 1921, his claim for pay for leave accrued 
but not taken during the service year while performing service as 
an arsenal employee. 

The act of August 29, 1916, 39 Stat., 617, grants 30 days’ leave 
with pay to arsenal employees, beginning with the second service 
year. 

It has been held that the leave authorizd by the act of August 29, 
1916, is not cumulative and if not allowed during the service year in 
which it accrues it may not lawfully be granted in a subsequent 
service year. It has also been held that an employee who is granted 
leave under that act but who is retained on duty during such leave 
may not lawfully be paid for such leave and also for the service per- 
formed during the period. See 23 Comp. Dec., 724. 

The act of July 9, 1918, 40 Stat., 870, authorized and empowered 
the Secretary of War, during the period of the war, to make pay- 
ment, under such regulations as he might prescribe, to arsenal em- 
ployees for work performed on all days of leave granted by law to 
such employees. Under date of December 21, 1918, the Secretary 
of War promulgated regulations under the act of July 9, 1918, and 
thereafter payment was made to arsenal employees for leave accrued 
but not taken. 

On June 30, 1920, however, the Secretary of War issued an order to 
the effect that on and after July 1, 1920, no further payments would 
be made under the act of July 9, 1918, for leave not taken. That 
order terminated pay for leave for any period during which an 
arsenal employee performed service and was paid therefor. 

Upon a review of the matter no differences are found and the 
settlement is sustained. 
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OFFICERS AND EMPLOYEES HOLDING TWO POSITIONS. 


A clerk of United States district court may legally be paid as clerk while 
holding a commission in the Officers’ Reserve Corps of the United States 
Army, except for such periods as he may be on active duty as an officer 
in the Officers’ Reserve Corps when he would be prohibited by provisions 
of section 6 of the act of May 10, 1916, as amended by the act of August 
29, 1916, 39 Stat., 582, from receiving compenSation as a clerk of court. 


Comptroller General McCarl to the Attorney General, August 11, 1921: 


I have your letter of August 3 requesting decision whether the 
clerk of the United States District Court for the Eastern District 
of Tennessee “ may legally be paid for his services as clerk of said 
court, provided he holds a commission in the Officers’ Reserve Corps 
of the United States Army.” 

In deciding the question presented consideration must be given 
to the provisions of section 2 of the act of July 31, 1894, 28 Stat., 205, 
and section 6 of the act of May 10, 1916, as amended by the act of 
August 29, 1916, 39 Stat., 582. 

Section 2 of the act of July 31, 1894, provides: 

* * * No person who holds an office the salary or annual compensation 
attached to which amounts to the sum of two thousand five hundred dollars 
shall be appointed to or hold any other office to which compensation is attached 
unless specially heretofore or hereafter specially authorized thereto by law; 
but this shall not apply to retired officers of the Army or Navy whenever they 


may be elected to public office or whenever the President shall appoint them 
to office by and with the advice and consent of the Senate. 


The clerk of the United States District Court for the Eastern Dis- 
trict of Tennessee holds an office the salary or annual compensation 
attached to which amounts to the sum of $2,500 or more. Section 2, 
act of February 26, 1919, 40 Stat., 1182, Therefore, the provision 
thus quoted expressly precludes him from holding an office in the 
Officers’ Reserve Corps if compensation is attached to said office. 
But with reference to the matter of compensation of officers of the 
Officers’ Reserve Corps section 37 of the act of June 3, 1916, as 
amended by section 32 of the act of June 4, 1920, 41 Stat., 776, 
provides : 

. 

To the extent provided for from time to time by appropriations for this 
specific purpose, the President may order reserve officers to active duty at any 
time and for any period; but except in time of a national emergency expressly 
declared by Congress, no reserve officer shall be employed on active duty for 
more than fifteen days in any calendar year without his own consent. A reserve 
officer shall not be entitled to pay and allowances except when on active duty. 
When on active duty he shall receive the same pay and allowances as an 
officer of the Regular Army of the same grade and length of active service, and 


mileage from his home to his first station and from his last station to his home, 
but shall not be entitled to retirement or retired pay. 


From this provision it will be seen that compensation attaches to 
officers in the Officers’ Reserve Corps only while on active duty. 
Therefore, while the officer in the case presented by you can not 
legally hold the office of clerk of the court while on active duty as 
an officer of the Army in the Officers’ Reserve Corps the provisions 
of section 2 of the act of July 31, 1894, do not preclude him from 
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holding at the same time the office of clerk of the court and a cvm- 
mission in the Officers’ Reserve Corps when not on active duty. 
Section 6 of the act of May 10, 1916, provides: 


That unless otherwise specially authorized by law, no money appropriated 
by this or any other Act shall be available for payment to any person receiving 


more than one salary when the combined amount of said salaries exceeds the 
sum of $2,000 per annum, * * * 


This provision would clearly prohibit the payment to the officer 
in question of any compensation as a clerk of the court while en- 
titled to compensation as an officer of the Officers’ Reserve Corps. 
23 Comp. Dec., 62. 

Answering your question specifically, you are advised that the 
officer referred to in your letter may legally be paid as a clerk of 
the district court while holding a commission in the Officers’ Reserve 
Corps except for such periods as he may be on active duty as an 
officer in the Officers’ Reserve Corps. 


ENLISTED MAN HOLDING TEMPORARY COMMISSION AS 
OFFICER. 


An enlisted man, holding temporary commission as officer, is entitled, by virtue 
of section 18, act of May 22, 1917, 40 Stat., 87, to the pay and allowances 
of the permanent enlisted grade held by him when accepting the commis- 
sion or attained during his commission, when they exceed the pay and 

allowances to which he would be entitled under the commission. 


Comptroller General McCarl to the Secretary of the Navy, August 11, 1921: 
I have your letter of July 29, 1921, referring for decision the 
question whether Ensign Charles H. Gordon, United States Navy, 
is entitled to the pay of a gunner after 12 years or to the pay of an 
ensign after 10 years. 
Transcript of Ensign Gordon’s service record shows that while 
holding commission as ensign, temporary, in the Navy he accepted 


appointment as permanent gunner. Since your question indicates | 


that Gordon is now a temporary ensign, presumably his appointment 
as gunner did not vacate his,temporary appointment as ensign, and 
the question is whether an officer who, while holding a temporary 
appointment under the act of May 22, 1917, 40 Stat., 85, was pro- 
moted in permanent grade, is entitled to the pay and allowances of 
such permanent grade when same is greater than the pay and allow- 
ance of his temporary grade. 


The act of May 22, 1917, 40 Stat., 86, 87, provides: 


Sec. 7. That the permanent and probationary commissions, appointments, 
and warrants of officers shall not be vacated by reason of their temporary ad- 
vancement or appointment, nor shall said officers be prejudiced in their rela- 
tive lineal rank in regard to promotion in accordance with the Act of August 
twenty-ninth, nineteen hundred and sixteen: Provided, That the rights, bene- 
fits, privileges, and gratuities of all enlisted men of the Navy and Marine Corps 
now atithorized by law shall not be lost or abridged in any respect whatever 
by their acceptance of temporary commissions or warrants hereunder: Provided 
further, That no person who shall receive a temporary appointment shall be 
entitled to pay or allowances except under such temporary appointment: And 
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provided further, That upon the termination of temporary appointments in a 
higher grade or rank as authorized by this Act the officers so advanced, includ- 
ing probationary second lieutenants, warrant officers, clerks to assistant pay- 
masters, and enlisted men of the Navy and Marine Corps, commissioned and 
warrant officers of the United States Coast Guard, shall revert to the grade, 
rank, or rating from which temporarily advanced, unless such officers or en- 
listed men in the meantime, in accordance with luw, become entitled to pro- 
motion to a higher grade or rank in the permanent Navy or Marine Corps, in 
which case they shall revert to said higher grade or rank and shall after 
passing the prescribed examination, be commissioned accordingly. 


a * * * + * * 


Sec. 13. Nothing contained in this Act shall operate to reduce the rank, pay 
or allowances that would have been received by any person in the Navy, Marine 
Corps, or Coast Guard except for the passage of this Act. 


In 24 Comp. Dec., 229, it was held that under these provisions a 
warrant officer who is given a temporary commission is entitled to 
continue to receive the pay and allowances of his permanent grade 
or rank when same exceeds the pay and allowances of his temporary 
rank. In this instance we have the condition in which the officer’s 
permanent grade is changed while holding a temporary appointment 
and the question is whether the officer is entitled to the pay and 
allowances of the higher permanent grade when same exceeds the 
pay and allowances of his temporary commissioned rank. 

The act of May 22, 1917, provides that the temporary appoint- 
ments shall not effect the officer’s rights relative to promotion in 
permanent grade. It also provides that such temporary appoint- 
ments or commissions shall not operate to reduce the rank, pay, or 
allowances that the officer would have received except for the tempor- 
ary appointment. It not only saves to him the pay and allowances 
of his permanent grade when given a temporary appointment, but 
saves to him the pay and allowances of any permanent grade or 
rank attained while holding the temporary appointment. In the 
case in question the permanent grade of gunner was attained by 
Gordon independent of the temporary appointment as ensign, and 
therefore the pay and allowances thereof would have accrued to 
Ensign Gordon regardless of his temporary appointment as ensign. 

Accordingly, you are advised that Ensign Gordon is entitled to 
receive the pay and allowances of a gunner after 12 years when same 
is greater than his pay and allowances as an ensign. 


ARMY OFFICER PERFORMING AERIAL FLIGHTS. 


The performance of aerial flights by assignment from’a subordinate officer does 
not entitle an officer to the increased pay for flying duty, as provided by 
acts of June 3, 1916, 39 Stat., 175, and July 24, 1917, 40 Stat., 245, when no 
orders assigning him to duty requiring regular and frequent aerial flights 
have been issued by a competent official of the War Department. 


Decision by Comptroller General McCarl, August 11, 1921: 
Eugene F, Wermuth, formerly a first lieutenant, A. S.,S. O. R. C., 
United States Army, applied August 1, 1921, for revision of the ac- 
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tion of the Auditor for the War Department in disallowing by settle- 
ment No. 740643, dated March 1, 1921, his claim for flying pay, Janu- 
ary to September, 1918 (exact dates not indicated), while en duty 
with the Fourth Balloon Company in France. 


The commanding officer of the Fourth Balloon Company reported 
February 10, 1920, as follows: 


1. The retained overseas records of the 4th Balloon Company show that 
Lieut. Eugene F. Wermuth was a member of this organization, known in its 
inception as Company “ D,” 2nd Balloon Squadron, and later as the 4th Balloon 
Company, from February 12, 1918, being assigned by paragraph 17, Special 
Orders 33, Headquarters, Air Service, L. of C., A. E. F., dated February 12, 
1918. A letter from ist Lieut. C. E. Smith, A. S. A., commanding officer of the 
company, dated February 2, 1919, states that Lieut. Wermuth was transferred 


from the company July 28, 1918, to the U. S. Balloon School, Camp de Souge, 
Gironde. 


No actual orders placing Lieut Wermuth on flying status appear among the 
records of this organization; however, copies of several reports rendered to the 
C. A. §., A. E. F. (bimonthly) (semimonthly?), show Lieut. Wermuth as having 
a total of 10 hours and 3 minutes flying time in the air. These reports include 
the time from March to June, 1918. Further reports not found. 


3. Copies of all other data bearing on Lieut. Wermuth, found in the overseas 
records of this company are enclosed. 


Attached to this indorsement are certified copies of reports dated 
March 15, 1918 (for the period subsequent to March 6, 1918), April 
1, May 1, May 15, and June 1, and a certified copy of a report made 
to the commanding officer of the Second Balloon Squadron June 24, 
1918, by the commanding officer of Company D of that squadron, sub- 
mitting “the names of officers of this company that are on duty re- 
quiring them to participate in regular and frequent aerial flights,” 
among which is the name of claimant. 

The auditor disallowed the claim because “in view of the fact that 
no orders were issued placing the officer on a flying status and as- 
signed to duty this office has no authority to make payment over 
above period” (March 6 to June 24, 1918). 

The act of June 3, 1916, 39 Stat., 175, provides: 


Each aviation officer authorized by this Act shall, while on duty that requires’ 


him to participate regularly and frequently in aeri&l flights, receive an increase 
of twenty-five per centum in the pay of his grade and length of service under 
his commission. * * * 


The act of July 24, 1917, 40 Stat., 245, provides: 


Any officer attached to the aviation section of the Signal Corps for any mili- 
tary duty requiring him to make regular and frequent flights shall receive an 


increase of twenty-five per centum of the pay of his grade and length of service 
under his commission. 


Paragraph 12693, Army Regulations, 1913, is in part as follows: 


Aviation officers * * * may be assigned to duty requiring them to par- 
ticipate in regular and frequent aerial fights by the commanding officer of 
the aviation station, camp, school. field, post, or aeronautical organization in 
the field to which the officer may be assigned. No officer will be continued on 


such duty except as authorized by the acts of Congress of July 18, 1914, June 
3, 1916, and July 24, 1917. 
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Claimant has submitted a mimeographed document reading as 
follows: 
G. H. Q., AMERICAN EXPEDITIONARY FORCES 
(Atm SERVICE), 


January 26, 1918. 
Memorandum: To commanding officers of all Air Service units. 


The Commander-in-Chief has recommended to the War Department that the 
law giving increased pay and rank for officers on aviation duty be revoked. 
Until such time as notification is received as to whether or not this law has 
been revoked, the Commander-in-Chief has decided that no officers will be an- 
nounced in orders as on duty requiring them to participate regularly and fre- 
quently in aerial flights. 

While above is pending, no application will be made to this office to issue 
orders placing officers on flying duty. Upon receipt of definite information, 
same will be communicated to all concerned without delay. 

By direction of the C. A. S. 

W. B Burtt, 
Colonel, Signal Corps. 
G. H, Q., A. E. F., C. A. S., Jan. 26. 1918. 
Copy to: 1st Lt. E. F. Wermuth, A. S., S. O. R. C. 


It appears that on or about May 2, 1918, the commanding officer 
of the Second Balloon Squadron, to which claimant was then at- 
tached, authorized claimant to wear the insignia of an “ observer.” 
The Director of Air Service reported April 5, 1920, as follows: 


No record can be found of orders announcing this officer on duty requiring 
regular and frequent participation in aerial fights, and it has not been possible 
to establish the fact that he was on such duty from January, 1918, to September, 
1918, as claimed in his original communication, but it will be seen from the 
preceding indorsements and inclosures thereto that he was on flying duty 
from March 6 to June 24, 1918, and it is thought that orders should issue 
announcing him as on such duty between those dates. and orders are recom- 
mended accordingly, provided his dismissal and confinement do not prohibit 
such action. 


The Adjutant General of the Army reported to the Auditor for 
the War Department February 12, 1921, that “ Orders in this case 
have not and will not be issued, in view of the fact that this officer 
is no longer in the service.” 

The question thus presented is whether an officer assigned by a 
subordinate officer to duty requiring him to participate regularly 
and frequently in aerial flights and who performs that duty can be 
deprived of the increased pay therefor authorized by statute by the 
neglect, failure, or refusal of the appropriate officer to issue in writ- 
ing the order evidencing such assignment or detail. The statute 
authorizes the increased pay when an officer is assigned to duty re- 
quiring him to participate regularly and frequently in aerial flights; 
the regulations provide that aviation officers may be so assigned by 
the commanding officer of an aeronautical organization in the field 
to which the officer may be assigned. 

I am of opinion that the statute requires that an authorized official 
of the War Department shall determine whether an officer of the 
Air Service is “on duty that requires him to participate regularly 





















70 DECISIONS OF THE COMPTROLLER GENERAL. 





and frequently in aerial flights,” and that the permission, request, 
or direction of subordinate officers to undertake duties of this char- 
acter gives no right to the increased pay therefor in the absence 
of a competent order assigning the officer to such duty. As claim- 
ant has submitted no order issued by a competent officer of the 
War Department announcing him as on duty requiring him to par- 
ticipate regularly and frequently in aerial flights during any period 
in 1918 no payment is authorized. 


Upon a review of the matter no differences are found and the 
settlement is sustained. 


SPECIAL ALLOWANCES TO NAVAL AND MARINE CORPS OFFI- 


CERS AND ENLISTED MEN SERVING UNDER UNUSUAL CONDI- 
TIONS. 


Under the appropriations for special allowances for maintenance to officers and 
enlisted men of the Navy and the Marine Corps serving under unusual 
conditions, the determination of the amount of such allowances and the 
basis for their computation, as well as the question whether service is 
“under unusual conditions,” are within administrative discretion of the 
Secretary of the Navy. 26 Comp, Dec., 195, overruled in part. 





Comptroller General McCarl to the Secretary of the Navy, August 12, 1921: 


I have your letter of June 29, 1921, addressed to the Comptroller 
of the Treasury, as follows: 


The department has noted certain disallowances made by the Auditor for the 
Navy Department in his statement of differences, dated May 31, 1921, certificate 
No. 16964D, in the disbursing account of Major Jeter R. Horton, A. Q. M., 
special disbursing agent, Paymaster’s Department, United States Marine Corps, 
of payments of maintenance allowance to officers and enlisted men of the Navy 
and Marine Corps on duty with the Marine Detachment, American Legation, 
Peking, China. 

The question of affording some relief to officers serving in China was, for 
some time after the declaration of war, made the subject of individual and 
personal representation and appeal to the Secretary of the Navy by the friends 
and relatives of officers and men serving in China, but without avail until the 
matter was taken up officially on May 21, 1918, by Major R. H. Davis, A. Q. M., 
United States Marine Corps, and special disbursing agent of the Paymaster’s 
Department at Peking at that time. Upon these official recommendations it 
was decided to take, as soon as practicable, such action as would afford the 
necessary relief. This relief could not be extended immediately, as no appro- 
propriation then appeared to be available to pay such allowances to officers and 
men of the Marine Corps, but there was specific legislation under “ Contingent, 
Navy,” in the act of July 1, 1918, which authorized the payment of a mainte- 
nance allowance to officers of the Navy serving under the circumstances reported 
in China. The department, however in the next annual appropriation, had 
enacted under “ Pay, miscellaneous,” in the act of July 11, 1919, the following 
legislation which makes specific provision for the payment of this allowance 
to both officers and enlisted men of the Navy and Marine Corps, viz: 

“That this appropriation and the appropriation ‘ Pay, Marine Corps,’ shall be 
available for special allowances for maintenance to officers and enlisted men of 
the Navy and Marine Corps serving under unusual conditions.” 

Under the above provision the Major General Commandant of the Marine 
Corps, under date of September 3, 1919, was authorized to issue the necessary 
instructions granting all officers and enlisted men of the Navy and Marine 
Corps attached to the American Legation Guard, Peking, or on shore duty 
elsewhere in China, from July 1, 1919, the same allowances as those which 
had been granted by the State Department to its officers and employees in 
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China, as shown in the report from that department, dated August 29, 1919. 
Copies of the correspondence above referred to are attached. 

The items now disallowed by the Auditor for the Navy Department in the 
settlement of the account of Major Horton are the payments made by him in 
pursuance of the department’s instructions enclosed. 

The necessity for the department’s action in granting relief to the officers 
and enlisted men serving in China is apparent from the following state of 
facts that existed at that time, viz: The official value of the Chinese dollar 
increased from approximately $0.43 in 1916 to $0.8610 on July 1, 1919, and 
further to approximately $1.0302 on April 1, 1920. This state of affairs alone 
resulted in reducing the purchasing power of the salaries of officers and 
men in China to less than half its prewar value. But in addition to this 
the purchasing power of their salaries was further decreased by an increase, 
due to the war conditions, of from 50% to 100% in the cost, as expressed 
in Chinese currency, of the necessaries of life, as shown by official reports from 
China. They were, therefore, not only suffering from the high cost of living 
the same as officers and men serving elsewhere, but also from the unprecedented 
high rate of exchange for Chinese currency, thereby decreasing the purchasing 
power of their salaries from 150% to 200% below their prewar level. These 
facts created a condition that made it impossible, without great sacrifice, for 
our officers and enlisted men on duty in China to meet their current living 
expenses. It was considered then a military necessity that some relief be 
granted these officers and men, and in consequence thereof, the provision con- 
tained in the act of July 11, 1919, was intended to provide authority for the 
department to afford the necessary relief to the officers and enlisted men of 
the Marine Corps serving under these unusual conditions, and it was deemed 
advisable that this relief be granted as recommended, in the same manner 
and to the same extent as that previously provided for officers and employees 
of the State Department. All these expenditures were made in pursuance of 
and in accordance with the specific instructions of the department, which Were 
issued in execution of and in pursuance of law, and it is therefore not deemed 
proper that the disbursing officer in whose accounts these disbursements 
appear shall be now held responsible for the same in the settlement of his 
accounts by the accounting officers of the Treasury Department. 

The decision of the Comptroller referred to by the Auditor for the Navy De- 
partment, 26 Comp. Dec., 195, was not in the hands of the department, when 
the original instructions were sent to China, and a reply to the department's 
request for decision in this case, dated July 25, 1919, was not awaited due to 
the precedent established by the State Department in paying similar allow- 
ances to its officers and employees for a long time previous, which action, it 
was assumed, had the sanction and approval of the accounting officers of the 
Treasury Department. 

In view of the above, it is requested that, if deemed proper, the disallow- 
ances in question be, by your direction, allowed in the settlement in question, 
as well as in future settlements yet to be made by the auditor involving simi- 
lar payments. 

These allowances in all cases were stopped by order of the department from 
May 18, 1920, the date of the act to provide temporarily for increased com- 
pensation to officers and enlisted men of the several branches of the military 
service. 

Early information as to the action of your office in this connection is 
requested. 

The disbursing officer concerned has been advised of this action. 


In the decision of the Comptroller of the Treasury, 26 Comp. Dec., 
195, dated September 16, 1919, the question for determination was 
whether the Secretary of the Navy has authority under the appro- 
priation “ Pay, miscellaneous,” act of July 11, 1919, 41 Stat., 131, 
authorizing “ special allowances for maintenance to officers and en- 
listed men of the Navy and Marine Corps serving under unusual 
conditions,” to grant to officers and enlisted men of the Navy and 


72 DECISIONS OF THE COMPTROLLER GENERAL. 


Marine Corps serving in foreign countries allowances that would 
bring their compensation, measured in Chinese silver dollars (the 
currency in which their salaries have been paid) up to what their 
pay would have been at the prewar value of $0.43 United States cur- 
rency for a Chinese silver dollar. You were advised by the Comp- 
troller in that decision that the determination of the question whether 
service is “ under unusual conditions” is within the discretion of the 
Secretary of the Navy, but that authority to grant such special al- 
lowance did not authorize the Secretary to grant an allowance that 
would bring the compensation of officers and men so serving up to 
their prewar value in Chinese silver dollars. The reason for such 
limitation apparently was that such measure of maintenance allow- 
ance would result in an increase of pay which was not the legislative 
intent. 

I agree with the Comptroller’s statement in said decision that the 
determination of the question whether the service is “ under un- 
usual conditions ” as contemplated in the appropriation act is within 
administrative discretion. I see no reason, however, why the meas- 
ure thereof is not also left in the first instance to administrative 
action to be exercised, of course, with due regard to the conditions 
which justify the allowance. Since the law leaves the determination 
of the conditions under which such allowance may be paid and the 
amount thereof to administrative determination it would seem that 
the method or basis for determining the amount is by implication 
also left to administrative determination. 

Any indefinite money allowance which is not in lieu of, nor addi- 
tional to, a specific allowance must necessarily partake of the nature 
of an increase in compensation regardless of the method by which 
its measure is determined. Such was the character of this allowance, 
the intent and purpose of which was to grant relief to officers and 
men serving under conditions which adnormally increased their liv- 
ing expenses. 

In granting an allowance under the authority of the act of July 
1i, 1919, some basis for determining the amount of the allowance 
necessarily had to be adopted, and since the “ unusual conditions ” 
under which the officers and men were serving were due to the in- 
creased cost of Chinese silver dollars it seems just and equitable to 
have based the special allowance on such increase the results of which 
it was intended to relieve. Such determination of the measure of the 
allowance is not different in principle from a per diem allowance, 
or an allowance based on rank or rating, so long as it is paid as an 
allowance separate and distinct from pay. 

The method of thus basing the allowance upon a comparison of 
the value.of Chinese silver money prior to 1916 with its value dur- 
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ing the period in question formed a definite rule for fixing an allow- 
ance, and, being apparently just and reasonable, it can not be said 
to be unauthorized. In so far as the decision in 26 Comp. Dec., 195, 
is in conflict herewith, it will not be followed. 


RELEASE FROM ACTIVE DUTY—ARMY OFFICER. 


The assignment of a retired Army officer to active duty and his right to the 
full pay and allowances of his grade by virtue of act of May 18, 1917, 40 
Stat., 76, terminate upon the date of the order relieving him from active 
duty if the conditions named in the order are otherwise fulfilled, and the 
date the officer receives the order is immaterial. 

Decision by Comptroller General McCarl, August 12, 1921: 

Col. John A. Dapray, United States Army, retired, applied June 
29, 1921, for revision of the action of the Auditor for the War De- 
partment in disallowing by settlement No. 99198, dated July 29, 1920, 
his claim for the active-duty pay and allowances of his grade Janu- 
ary 27 to February 24, 1919, less retired pay received during the 
period, because of his failure to receive notice until February 24, 
1919, of his relief from active duty by order dated January 24, 1919, 
at which date he was ill and not in actual performance of duty. 

Claimant was placed on active duty by paragraph 337 of Special 
Orders, No. 208, dated War Department, Washington, D. C., Sep- 
tember 5, 1918, as follows: 

By direction of the President, Col. John A. Dapray, United States Army, re- 
tired, is relieved from duty as professor of military science and tactics at the 
Catholic University of America, Washington, D. C. He is assigned, under 
section 1, paragraph 3, act of Congress approved May 18, 1917, to active duty 


as commanding officer of the Students’ Army Training Corps unit at that 
institution. 


The statute cited, 40 Stat., 76, entitled “An act to authorize the 
President to increase temporarily the Military Establishment of the 
United States,” authorized the President, by paragraph 3, section 1, 
to secure officers for the increased forces therein provided, among 
other methods, “by assigning retired officers of the Regular Army 
to active duty with such force with their rank on the retired list 
and the full pay ard allowances of their grade.” 

Pursuant to the order of September 5, 1918, Col. Dapray took 
command of the unit of the Students’ Army Training Corps at the 
university named. On or about November 29, 1918, he became ill 
and was confined to his home in the city of Washington for several 
months, being reported as “sick in quarters” on the reports of his 
organization so long as it existed. 

Claimant’s command was during December, 1918, and January, 
1919, demobilized, subordinate officers with the command were either 
relieved or discharged, and finally, on February 20, 1919, the contract 
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of the contract surgeon employed for duty with the command was 
terminated. Claimant states that this contract surgeon is the last 
person upon whom the command of the organization devolved during 
his absence on account of illness. Because of inquiry by telephone 
in February from the Zone Finance Office as to his status claimant 
wrote The Adjutant General as to the matter and on February 24, 
1919, received in response a copy of paragraph 154, Special Orders, 
No. 20-O, dated War Department, Washington, D. C., January 
24, 1919, as follows: 

Each of the following-named retired officers is relieved from duty at the 
institution specified after his name, and from further duty with the Committee 
on Education and Special Training, and will proceed to his home, and upon 
arrival there will report by telegraph to The Adjutant General of the Army. 


Each of the officers named is relieved from active duty, to take effect upon 
his arrival at his home: 


Colonel John A. Dapray, Catholic University of America, Washington, D. C. 

Claim is for active-duty pay and allowances to the date of receipt 
of this order in the circumstances already indicated, and the conten- 
tion is made that claimant was assigned to active duty until the 
actual receipt of the order relieving him therefrom. 

The statute under which he was placed on active duty authorizes 
the full pay and allowances of his grade while assigned to active 
duty. It has been held, 8 Comp. Dec., 50, under the act of November 
3, 1893, 28 Stat., 7, authorizing the full pay and allowances of their 
grade to retired officers detailed as professors of military science 
and tactics “ when so detailed” that they were entitled to the active- 
duty pay and allowances from the date of promulgation of the order 
so detailing them. ; 

By the same reasoning, under a statute authorizing the full pay 
and allowances to retired officers assigned to active duty, active-duty 
pay accrues while so assigned, and only while so assigned, and the 
failure to receive notice of relief from active duty in the circum- 
stances of this case can not continue the assignment of the officer 
to active duty. : 

The fact of assignment to active duty is established by the orders 
of the War Department. In this case the order of September 5, 
1918, assigned claimant to active duty and the order of January 
24, 1919, relieved him from active duty effective upon his arrival 
home. As claimant was then confined to his home because of illness 
the latter order might be construed as a relief from active duty on 
the date of its promulgation. However that may be, I shall not now 
question the allowance by the disbursing officer in paying claim- 
ant’s January voucher of two days for the receipt of the order and 
compliance therewith. 

Upon a review of the matter no differences are found and the set- 
tlement is sustained. 
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LONGEVITY PAY—NATIONAL GUARD SERVICE. 


An Army officer who entered the Federal service otherwise than through draft 
with the National Guard, either as an officer or private, before July 9, 
1918, is entitled under the act of that date, 40 Stat., 875, to count prior 
service in the National Guard or State militia for the purpose of comput- 
ing longevity pay from July 9, 1918, until the date of the act of June 4, 
1920, 41 Stat., 785, which act limits credit for longevity pay purposes to 
active-duty service under appointment from the United States Government 
in the Regular, provisional, or temporary forces. 


Decision by Comptroller General McCarl, August 16, 1921: 

Richard J. Arnold, of 2380 Fairfax Street, Denver, Colo., applied 
July 22, 1921, for revision of the action of the Auditor for the War 
Department in the settlement (No. 758096, dated April 14, 1921) 
disallowing his claim for longevity pay as a commissioned officer 
of Infantry, National Army. 


The adjutant general of the State of New York has certified as 
follows: 





This is to certify that according to the records of this office Richard J. 
Arnold enlisted in Co. B, 23rd Infantry, National Guard, N. Y., April 2, 1906; 
promoted corporal Nov. 1, 1909; full and honorable discharge, January 2, 1912. 


The military records on file in the War Department Division of 
this office show that he enlisted September 22, 1917, at Camp Upton, 
N. Y., as private in Company C, Three hundred and fifth Infantry ; 
promoted sergeant November 1, 1917; left the United States for 
foreign service April 16, 1918, and was discharged in France July 
12, 1918, to accept commission as second lieutenant, National Army; 
and that he was paid on said discharge as of the first enlistment 
period up to and including July 12, 1918. 

The following is an extract from Special Orders, No. 182, General 
Headquarters, American Expeditionary Forces, France, dated July 
1, 1918: 

Pursuant to authority contained in War Department cable No. 1431, May 31, 
1918, the following-named graduates of the Third Officers’ Training School are 
temporarily appointed second lieutenants, National Army, as of June 1, 1918, 
subject to confirmation by the War Department, and will report as indicated 
therein for assignment to duty: * * * To commanding general 28th Di- 
vision, for assignment to Infantry: R. J. Arnold, sergeant, Co. C., 305th Inf. 


* * * ‘The travel directed is necessary in the military service. 
By command of General Pershing. 


By Col. Stanton, disbursing officer, Quartermaster Corps (voucher 
3918), said Arnold was paid as second lieutenant of less than five 
years of service from July 13 to 31, 1918, inclusive, and in said 
voucher over his signature is his certificate in writing, as follows: 


I certify that I have accepted a commission as 2nd Lt., Infantry, N. A., July 
18, 1918. 


He was promoted to first lieutenant, effective November 9, 1918, 
arrived in the United States May 30, 1919, and was honorably dis- 
charged from the service August 31, 1920. He was paid as an officer 
of less than five years of service. 
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Claimant contends that in computing his pay under laws relating 
to increase of pay for length of service his State service in the Na- 
tional Guard, covering a period of five years, nine months, and one 
day, should be counted, and that during the period of his service as 
a commissioned officer he should be paid the longevity pay to which 
an officer of over five years and less than ten years of service is 
entitled. 

Prior to July 9, 1918, only those officers and enlisted men who 
were in the Federal service by way of draft with the National Guard 
were entitled to count prior National Guard or Organized Militia 
State service in computing increase of pay based on length of serv- 
ice. 24 Comp. Dec., 120, 292, 560. 

The act of July 9, 1918, 40 Stat., 875, provides: 


Longevity Pay for men other than the Regular Army: That officers and 
enlisted men of the forces of the Army of the United States other than the 
Regular Army who have had service in the National Guard and Organized 
Militia of any State, Territory, or District but who have entered the service 
in the forces of the Army of the United States, otherwise than through draft 
under the provisions of section one hundred and eleven of the Act of June 
third, nineteen hundred and sixteen, known as the national defense Act, shall 
be on the same footing as to pay and allowance as the members of said forces 
who were drafted under the provisions of said section. 


The purpose of this act was to operate as a benefit to those who 
had entered the branches of the military service not excepted, other 
than by way of draft, before July 9, 1918. The words “ but who have 
entered ” limit and restrict and do not apply to the specified class 
who were not in the service on July 9, 1918. 27 Comp. Dec., 754. 
Claimant was in the service as an enlisted man on and before July 
9, 1918, and during the period from July 9 to 12, 1918, is entitled to 
sty of ($47.60 less $44.) $3.60, amounting to 48 cents, continuous- 
service pay, being pay as of the second enlistment period less the 
pay of the first enlistment period he received for that time. 

Having been in the service continuously from a date prior to July 
9, 1918, his right to count for longevity pay purposes his State serv- 
ice in the National Guard continued on his promotion and appoint- 
ment as second lieutenant. 

For the period from July 13, 1918, to November 8, 1918, during 
which he served as second lieutenant in foreign service, counting the 
prior service as an enlisted man in the National Guard and in the 
Federal service there is on account of longevity pay a credit of 
$60.24, being 326 months at ($171.41, less $155.83 paid) $15.58 per 
month. 

And for the period from November 9, 1918, to May 30, 1919, dur- 
ing which he was a first lieutenant in foreign service, there is on 
account of longevity pay a credit of $123.45, being 633 months at 
($201.66% less $183.33} paid) $18.33} per month. 
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Section 11 of the act of May 18, 1920, 41 Stat., 604, contains a 
proviso as follows: 


Provided, That hereafter longevity pay for officers in the Army, Navy, 
Marine Corps, Coast Guard, Public Health Sérvice, and Coast and Geodetic 
Survey shall be based on the total of ull service in any or all of said services. 


This provision of law which became effective on May 18, 1920, 
indicates the service which shall be credited in computing longevity 
pay; and the service therein contemplated is active duty or service 
on the active list. Prior State service must be excluded. 27 Comp. 
Dec., 287.. There is, however, a saving clause embodied in said act 
as section 14, 41 Stat., 604, which reads as follows: 


Sec. 14. That nothing contained in this Act shall operate to reduce the pay 
or allowances of any officer or enlisted man on the active or retired list: Pro- 
vided, That the allowances and gratuities now authorized by existing law are 
not changed hereby, except as otherwise specified in this Act. 


This saved to said Arnold the right in the computation of lon- 
gevity pay to continue tc count his prior service in the National 
Guard until June 4, 1920, when by the sixth paragraph of section 
127a of the act of June 4, 1920, 41 Stat., 785, Congress declared— 


In determining * * * increase of pay for length of service, * * *, active 
duty performed while under appointment from the United States Government, 
whether in the Regular, provisional, or temporary forces, shall be credited to 
the same extent as service under a Regular Army commission. 


This excludes service that is not Federal service on the active list, 
and precludes payment of longevity pay in this case for any time on 
or after June 4, 1920. 27 Comp. Dec., 290. 

By reading section 49 of the Army reorganization act of June 4, 
1920, 41 Stat., 784, in connection with the longevity pay paragraph 
of the act of July 9, 1918, it seems clear that it is only those who enter 
the service in the forces of the Army of the United States in time 
of war, to serve during the war, who are entitled to count their prior 
State service on the active list in the National Guard in computing 
increase of pay for length of service. 27 Comp. Dec., 248. 

For the period from May 31, 1919, to June 3, 1920, during which 
he was a first lieutenant serving in the United States, there is on 
account of longevity pay a credit of $201.59, being 123, months at 
$16.66 per month. The sum of the credits, 48 cents, $60.24, $123.45, 
and $201.59 hereinbefore stated, is $385.76. 


— = 





The settlement is reversed. 
; 
RETAINER PAY—FLEET NAVAL RESERVE. 
Enlisted men who enter the Fleet Naval Reserve by transfer from the Regular 
Navy are limited by the act of August 29, 1916, 39 Stat., 590, to retainer - 
{ pay computed upon the base pay they were receiving at the close of their ’ 


last naval service plus all permanent additions, and are not entitled, there- 
fore, to count for retainer pay purposes previous service in the Marine 
Corps for which they were not entitled to credit in computing their pay 
while in the Regular Navy. 
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Comptroller General McCarl to Commander L. W. Jennings, jr., United 

States Navy, August 17, 1921: 

By reference of the Judge Advocate General, your letter of June 
20, 1921, addressed to the Comptroller of the Treasury, was received 
by this office July 23, 1921, for decision upon the matter therein 
stated as follows: 


yeorge August Shumacher, chief machinist’s mate, was transferred to the 
Fleet Naval Reserve on 8 January, 1918, after service as follows: 


U. S. Marine Corps: 
December 4, 1901, to December 3, 1905. 
U. S. Navy: 
February 24, 1906, to February 23, 1910. 
February 24, 1910, to January 8, 1914. 
January 9, 1914, to January 8, 1918. 

The act of 1 July, 1918, 40 Stat., 710, contains the provision: 

“Service in the Navy, Marine Corps, National Naval Volunteers, and Naval 
Militia shall be counted as continuous service in the Naval Reserve Force, bot) 
for the purpose of retirement and of computing retainer pay.” ° 

It is requested that I be advised whether in computing his retainer paf, I 
am authorized to credit the above-named man with the increase provided by 
article 4427 (23), Navy Regulations, 1913, on account of his enlistment in the 
Navy on 24 February, 1906, following his discharge from the Marine Corps, on 
8 December, 1905. 


The act of August 29, 1916, 39 Stat., 590, provides: 


Members of the Fleet Naval Reserve who have, when transferred to the 
Fleet Naval Reserve, completed naval service of sixteen or twenty or more 
years shall be paid a retainer at the rate of one-third and one-half respectively, 


of the base pay they were receiving at the close of their last naval service plus 
all permanent additions thereto: * * * 


It will thus be seen that the retainer pay of a “ transferred” mem- 
ber of the Fleet Naval Reserve is computed, as to “ permanent addi- 
tions,” on those he was entitled to as a member of the Regular Navy 
on date of tranfer. 

In 27 Comp. Dec., 845, it was held, quoting from the syllabus: 


Enlisted men of the Navy are not entitled to credit for prior service in the 
Marine Corps in computing continuous-service pay * * *. 


As Shumacher was not, as an enlisted man of the Regular Navy, 
entitled to continuous-service pay by reason of his service in the 
Marine Corps, he was not on date of transfer in receipt of a “ perma- 
nent addition ” of $1.50 per month by reason thereof. 

The provision from the act of July 1, 1918, quoted in your letter, 
is taken from a paragraph which from its general application as 
well as its opening and closing sentences, shows, by excepting “ trans- 
ferred” members of the Fleet Naval Reserve, that the whole para- 
graph relates to “enrolled” members. It has also been held by the 
Comptroller of the Treasury that the restriction on eligibility for 
retirement does not apply to “transferred ” members. 

Furthermore, length of service in the Naval Reserve Force does 
not enter into the computation of retainer pay of “transferred” 
members of the Fleet Naval Reserve. 
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You are accordingly advised that Chief Machinist’s Mate Shu- 
macher is not entitled in computing his retainer pay to credit for 
the increase provided by article 4427 (23), Naval Regulations, 1913, 
on account of the enlistment in question. 


HONORABLE DISCHARGE GRATUITY—ARMY, ENLISTED MEN. 


An enlisted man who enlisted in the Army for a term of seven years and is 
continued in active service for more than four years does not thereby 
become entitled to the honorable discharge gratuity at the expiration of 
the four-year period, as such gratuity is payable only upon a reenlistment 
within three months after receipt of an honorable discharge. 


Decision by Comptroller General McCarl, August 17, 1921: 

Wade V. Jones applied August 8, 1921, for revision of the action 
of the Auditor for the War Department in disallowing by settle- 
ment No. 780276, dated June 13, 1921, his claim for three months’ 
extra pay as a private, Company H, Nineteenth Infantry. 

It appears that the claimant entered the military service on June 
27, 1914, as a private of Company H, Nineteenth Infantry, and 
served continuously, as a private, until October 20, 1919, when he 
was furloughed to the Regular Army Reserve. He was discharged 
on June 4, 1920. 

It is contended that on the expiration of four years’ active service 


the claimant was entitled to three months’ extra pay under the act 
of May 11, 1908, 35 Stat., 110, which reads: 


That hereafter any private soldier, musician, or trumpeter honorably dis- 
charged at the termination of his first enlistment period who reenlists within 
three months of the date of said discharge shall, upon such reenlistment, receive 


an amount equal to three months’ pay at the rate he was receiving at the time 
of his discharge. 


The statute in force at the time of claimant’s enlistment was the 
act of August 24, 1912, 37 Stat., 590, which provided that an enlist- 
ment should be for a period of seven years. It was further provided, 
among other things, that at the end of four years of active service 
a soldier could be discharged and reenlisted or furloughed to the 
Regular Army Reserve. Section 7 of the act of May 18, 1917, 40 
Stat., 81, states that all enlistments, including those in the Regular 
Army Reserve, which were in force on the date of the approval 
of the act, should continue in force during the emergency, unless 
sooner terminated. This provision operated as an inhibition to a 
discharge during the emergency not ordered by the Secretary of 
War under his general power to grant discharges in the interest of 
the Government. 24 Comp. Dec., 345. 

As conditions precedent to the payment of the three months’ 
extra pay under the act of May 11, 1908, the soldier must have been 
honorably discharged and reenlisted within three months from the 
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date of discharge. The continuation of the enlistment after four 
years’ service without being furloughed was in accordance with 
the requirements of the act of May 18, 1917, and the conditions 
do not entitle the claimant to three months’ extra pay simply be- 
cause four years’ active service had been rendered under the eniist- 
ment which had seven years to run. 


Upon review of the matter no differences are found, and the 
settlement is sustained. 


TRAVEL ALLOWANCE ON EXTENSION OF ENLISTMENT—MARINE 
CORPS, ENLISTED MEN. 


An enlisted man who is discharged after November 11, 1918, from any branch 
of the naval service for the purpose of reenlisting in the Navy or Marine 
Corps, or who extends his enlistment in the Navy or Marine Corps, is en- 
titled, under section 6, act of June 4, 1920, 41 Stat., 836, to travel allowance 
to his actual bona fide home or residence, or place of original muster into 
the service, irrespective of the date of his enlistment. 


Comptroller General McCarl to the Secretary of the Navy, August 18, 1921: 

By your direction on July 20, 1921, there was forwarded to this 
office by the Judge Advocate General of the Navy a letter from the 
Paymaster of the United States Marine Corps, wherein is requested 
decision of the following question: 


Is a man who has enlisted since November 11, 1918, and who shall extend 
his enlistment for one, two, three, or four years, entitled to travel pay at five 
cents per mile from place where extension of enlistment becomes effective to 


his actual bona fide home or residence, or original muster into the service at 
his option? 


This question has arisen in the consideration and application of the 
provisions of section 6 of the act of June 4, 1920, 41 Stat., 836, which 
so far as they relate to travel pay are as follows: 


That in case any enlisted man or enrolled man, who, since the 11th day of 
November, 1918, has been or hereafter shall be discharged from any branch or 
class of the naval service for the purpose of reenlisting in the Navy or Marine 
Corps or heretofore has extended or hereafter shall extend his enlistment 
therein, he shall be entitled to * * * travel pay as authorized in section 
3 of the act * * * approved February 28,1919: * * *, 


Section 3 of the act of February 28, 1919, 40 Stat., 1203, amends the 
travel-pay section (126) of the act of June 3, 1916, to read as follows: 


That an enlisted man honorably discharged from the Army, Navy, or Marine 
Corps since November eleventh, nineteen hundred, and eighteen, or who may 
hereafter be honorably discharged, shall receive five cents per mile from the 
place of his discharge to his actual bona fide home or residence, or original 
muster into the service at his option: Provided, That for sea travel on dis- 
charge, transportation and subsistence only shall be furnished to enlisted men: 
Provided, That naval reservists duly enrolled who have been honorably re- 
leased from active service since November eleventh, nineteen hundred and 
eighteen, or who may hereafter be honorably released from active service, shall 
be entitled likewise to receive mileage as aforesaid. 


The paymaster in his letter referring to section 6 of the act of 
June 4, 1920, says: 
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The wording of the law in this case indicates that it is permanent legislation 
intended to apply to enlistments entered into after November 11, 1918, as well 
as to those entered into prior to that date, although the purpose of the law 
apparently was to put those men who extended war enlistments on an equality 
with those who were discharged from their war enlistments and who imme- 
diately reentered the service. It has been held that travel allowance can be 
paid for one extension only, but it does not appear that the Comptroller has 
decided the point raised herein. 

In section 6, supra, provision is made for two classes of enlisted 
or enrolled men of the naval service, namely: 

1. Any such man discharged after November 11, 1918, from any 
branch of the naval service for the purpose of reenlisting in the Navy 
or Marine Corps. 

2. Any such man who, either prior to or after June 4, 1920, extends 
his enlistment in the Navy or Marine Corps. 

Under the terms of said section 6 any such man of either class 1 
or 2 is “entitled to travel pay as authorized in section 3” of the act 
of February 28, 1919, which is 5 cents per mile to one of the two 
paces therein described, at his option. 

An extension of an enlistment becomes effective at the time of the 
expiration of such enlistment, and by said section 6 the man who ex- 
tends his enlistment is, when the extension becomes effective, placed 
on the same footing as to travel pay as the man discharged from any 
branch of the naval service for the purpose of reenlisting in the 
Navy or Marine Corps. 


In other words, in so far as travel pay is concerned, the extension 
of an enlistment at expiration of term of such enlistment is equiva- 
lent to a discharge and reenlistment. 

The specific question submitted is answered in the affirmative. 


COMPENSATION—FEDERAL RESERVE BANK OFFICIALS. 


The payment of the salary of a Federal reserve bank official, in charge of the 
Government fiscal agency department, for any time after his death is a 
gratuity and can not be considered a “necessary expense” payable from 
dhe appropriation for expenses of loans, act of September 24, 1917, 40 
Stat., 292. 

Decision by Comptroller General McCarl, August 20, 1921: 

The Secretary of the Treasury applied August 6, 1921, for review 
of settlement No. 12227, dated July 27, 1921, of the General Account- 
ing Office, Treasury Department Division, whereby the amount of 
$1,733.78, was disallowed in voucher No. 22, account of J. L. Sum- 
mers, disbursing clerk, Treasury Department, which amount covered 
reimbursement made by the said disbursing officer from the appro- 
priation for “Expenses of loans, act of September 24, 1917, as 
amended,” to the Federal Reserve Bank of New York of payments 
made by it to the widow of Channing Rudd, controller of the Goy- 
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ernment loan organization of the bank, of the equivalent of his 
salary from November 9 to December 31, 1920, he having died sw- 
denly on November 8, 1920. 


As to the payment and subsequent reimbursement the Secretary 
states : 


The payment was made pursuant to a vote of the board of directors of the 
bank, continuing Mr. Rudd’s salary to the end of the calendar year. This 
action is stated to have been in accordance with the policy of the bank, ap- 
plicable to cases of its employees engaged in purely bank work. 

The department, in line with its established policy to accord to the employees 
of the fiscal agency departments of Federal reserve banks, the same treatment 
accorded by the banks to their other employees, gave the item administrative 


approval after mature consideration, and it still feels that no modification of 
the approval should be made. 


The appropriation for “ Expenses of loans, act of September 24, 
1917, as amended,” 40 Stat., 292, provides: 


Sec. 10. That in order to,pay all necessary expenses, including rent, con- 
nected with any operations under this Act, except under section twelve, a sum 
not exceeding one-fifth of one per centum of the amount of bonds and war- 
Saving certificates and one-tenth of one per centum of the amount of certifi- 
cates of indebtedness herein authorized is hereby appropriated, or as much 
thereof as may be necessary, out of any money in the Treasury not otherwise 
appropriated, to be expended as the Secretary of the Treasury may direct: 
Provided, That in addition to the reports now required by law, the Secretary 
of the Treasury shall, on the first Monday in December, nineteen hundred and 
eighteen, and annually thereafter, transmit to the Congress a detailed state- 
ment of all expenditures under this Act. 


The authority of the Federal reserve banks to act as fiscal agents 
of the Government and to be reimbursed for their expenses in con- 
nection therewith is in section 15 of the Federal reserve act ap- 
proved December 23, 1913, 38 Stat., 265. Decision of the Comptrol- 
ler of the Treasury dated November 12, 1919. 

The appropriation against which this item is sought to be charged 
is in broad terms, as is indicated by that part thereof providing for 
it “to be expended as the Secretary of the Treasury may direct.” 
Undoubtedly the reason therefor was because of the necessity, con- 
sidering the importance of the subject matter, for obtaining prompt 
and effective results unfettered by matters as affecting the ordinary 
routine of Government business of less relative importance. But, 
however broad the powers lodged in the Secretary by virtue of this 
act may be, the exercise thereof, as affecting payments to be made, 
must be subject to other provisions of the act and existing law. 
The act provides an appropriation “in order to pay all necessary 
expenses.” An expense to be necessary must be authorized. The 
payment to the widow of this deceased bank employee was clearly 
a gratuity and apparently as such it was approved by the Secre- 
tary. Payments of gratuities as such are not authorized except in 
pursuance of express statutory enactment; therefore, the payment 
of the gratuity in this case, not being so authorized, must be held 
not to be a necessary expense of loans within the meaning of the act. 
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RETIRED PAY—NAVAL RESERVE FORCE OFFICERS. 


An officer of the Naval Reserve Force who is retired after July 12, 1921, for 
disability incurred in time of war, is entitled by virtue of the act of that 
date, 42 Stat., 140, and sections 1453 and 1588, Revised Statutes, to re- 
tired pay amounting to 75 per cent of the shore-duty pay of the rank held 
when retired exclusive of any addition to his pay provided by the act of 
May 18, 1920, 41 Stat., 604. 


Comptroller General McCarl to Lieut. L. S. Steeves, United States Navy, 
August 20, 1921: 


I have your letter of August 9, 1921, requesting to be informed 
what is the rate of pay to which Lieut. Raymond J. Mercey, United 
States Naval Reserve Force, is entitled since being transferred to the 
retired list under orders dated July 23, 1921. 

A naval retiring board found Lieut. Mercey incapacitated for 
naval service and that his incapacity was the result of an incident of 
the service. The President of the United States approved the board’s 
finding on July 14, 1921, and directed that Mercey be retired from 
active service and placed on the retired list in conformity with the 
provisions of section 1453 of the Revised Statutes and the act of 
June 4, 1920. 

The act of June 4, 1920, 41 Stat., 834, provides: 

That all officers of the Naval Reserve Force and temporary officers of the 
Navy who have heretofore incurred or may hereafter incur physical disability 
in line of duty shall be eligible for retirement under the same conditions as now 
provided by law for officers of the Regular Navy who have incurred physical 
disability in line of duty. i 

This was modified by the act of July 12, 1921, 42 Stat., 140, which 
provides: 


That all officers of the Naval Reserve Force and temporary officers of the 
Navy who have heretofore incurred or may hereafter incur physical disability 
in line of duty in time of war shall be eligible for retirement under the same 
conditions as now provided by law for officers of the Regular Navy who have 
incurred physical] disability in line of duty. 


Section 1453 of the Revised Statutes provides: 


When a retiring-board finds that an officer is incapacitated for active serv- 
ice and that his incapacity is the result of an incident of the service, such 
officer shall, if said decision is approved by the President be retired from 
active service with retired pay, as allowed by Chapter Eight of this Title. 


Chapter 8 referred to relates to the pay, emoluments, and allow- 
ances pertaining to the personnel of the Navy, and section 1588 
therein provides: 

The pay of all officers of the Navy who have been retired * * * on ac- 
count of incapacity resulting from long and faithful service, from wounds or 
injuries received in the line of duty, or from sickness or exposure therein, 
shall when not on active duty, be equal to seventy-five per centum of the sea 
pay provided by this chapter for the grade or rank which they held, respec- 
tively, at the time of their retirement. 

This provision is further modified by the act of May 30, 1908, 
35 Stat., 501, which provides that— 
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In computing the pay of retired officers of the Navy, the ten per cent addi- 
tional pay allowed for sea duty or for shore duty beyond the continental limits 
of the United States shall not be included. 


Also, the act of May 18, 1920, 41 Stat., 604, provides: 


That the increases provided in this Act shall not enter into the computation 
of the retired pay of officers or enlisted men who may be retired’ prior to 
July 1, 1922. 

The only authority of law for retiring officers of the Naval Re- 
serve Force is that quoted above from the acts of June 4, 1920, and 
July 12, 1921, and otherwise there is no pay provided for retired 
officers of that force. It is reasonable to presume that Congress 
would not have provided a retired status for these officers without 
authorizing pay therefor. Therefore I am of opinion that the “ same 
conditions ” includes pay as provided in sections 1453 and 1588 of 
the Revised Statutes for officers of the Regular Navy so retired for 
physical disability. 

Accordingly, you are advised that Lieut. Mercey, having been 
retired after July 12, 1921, if his disability was incurred “in 
time of war,” is entitled to 75 per cent of the shore-duty pay of the 
rank he held when retired as provided in the act of May 13, 1908, 
35 Stat., 128, such being the pay of his rank when retired exclusive 
of additional pay provided in the act of May 18, 1920. 























LEAVE OF ABSENCE—ARSENAL EMPLOYEES. 





A person who is paid a salary of $10,000 as superintendent of construction for 
a contractor on arsenal work, which contractor by the terms of his con- 
tract is an agent of the United States, occupies the status of an official of 
the Government and can not be considered an employee within the mean- 
ing of the acts of August 29, 1916, 39 Stat., 617, and July 9, 1918, 40 Stat., 
870, which permit payment to arsenal employees for leave of absence ac- 

crued but not taken, 





Decision by Comptroller General McCarl, August 20, 1921: 

A. G. Moulton applied May 20, 1921, for revision of the action of 
the Auditor for the War Department in disallowing per settlement 
(claim No. 719471), dated May 24, 1920, his claim for $1,134.25 pay 
for leave earned but not granted or taken while serving as superin- 
tendent of construction at Nitro, W. Va., during the period from 
January 1, 1918, to March 3, 1919. 

It appears that the claimant was employed by the Thompson- 
Starrett Co., acting as construction manager and agent of the United 
States in the construction of Government Explosives Plant “C,” at 
a salary of $833.33 a month. 

It has been held that employees of a contractor, who by the 
terms of his contract is an agent of the Government, are employees 
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of the United States and entitled to the benefits of the arsenal leave 
act of August 29, 1916, 39 Stat., 617. See 25 Comp. Dec., 827. 

It has also been held that employees entitled to the benefits of the 
act of August 29, 1916, may be paid for leave of absence accrued but 
not taken. See 27 Comp. Dec., 156. 

It appears that claimant’s service was continuous during the 
period covered by the claim and that no leave with pay was taken 
by him. Under the decisions cited claimant is entitled to pay for 
374 days at the rate ef $833.33 per month, if he is an employee within 
the meaning of the act of August 29, 1916. 

The various acts granting leave to Government employees are for 
the benefit of those who are subject to rules and regulations regard- 
ing the actual rendering of service during fixed periods on every 
working day. A person who is paid a salary of $10,000 a year as 
superintendent of construction is not one who would be ordinarily 
classed as an employee and be subject to the regulations which usually 
apply to those in the subordinate status of employee, and particularly 
in respect to accountability for time in rendering service as to which 
leave with pay has its relation. His status is that of an official 
rather than that of an employee, and I am constrained to hold that 
the claimant in this case was not an employee within the meaning of 
the act of August 29, 1916, and therefore not entitled to payment 
under the act of July 9, 1918, 40 Stat., 870. 

Upon a review of the matter no differences are found and the settle- 
ment is sustained. 


$60 BONUS—CONSCIENTIOUS OBJECTORS. 


A person inducted into the military service under the selective-service law who 
is assigned to noncombatant service as a conscientious objector and who is 
honorably discharged is entitled to the $60 bonus, or war-service payment, 
authorized by the act of February 24, 1919, 40 Stat., 1151. 

Decision by Comptroller General McCarl, August 20, 1921: 

Charles A. Pelleymounter applied July 16, 1921, for revision of 
the action of the Auditor for the War Department in deducting $60 
in settlement No. 114487, dated June 25, 1921, from an amount other- 
wise due him as a private, Detachment of Conscientious Objectors. 

The claimant was enlisted July 25, 1918, and was assigned to an 
organization composing a portion of the coast defenses of San Fran- 
cisco, Calif., where he remained until August 31, 1918. He was then 
transferred to a detachment of conscientious objectors, and from 
which he was discharged the military service on December 18, 1918. 
The Adjutant General of the Army, August 12, 1921, states that 
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claimant was discharged under honorable conditions and that nothing 
had been found of record to show that he at any time refused to wear 
his uniform or perform such military duties as were assigned to him. 
After claimant’s transfer on August 31 to the date of his discharge 
his military duties appear to have been those of a noncombatant. 

On March 8, 1920, claim was made to the Auditor for $60 bonus. 
This claim was disallowed, April 15, 1920, on the ground that claim- 
ant was not in an honorable status within the meaning of the act of 
February 24, 1919, at the time of his discharge. On March 12, 1921, 
a disbursing officer of the Army, by check, paid claimant the $60 
bonus. In settlement No. 114487, dated June 25, 1921, the auditor 
deducted this payment from travel pay found due, because the bonus 
had been previously disallowed by the auditor and no revision 
thereof had been applied for. The payment by the disbursing officer 
after disallowance by the auditor was an irregular procedure, but 
does not affect the right of the claimant to this bonus. 

The precise question presented for decision is whether claimant’s 
religious tenets which made of him a conscientious objector to bear- 
ing arms disentitles him to the $60 gratuity, when he performed 
such noncombatant services as were assigned to him while in the 
military service and from which he was honorably discharged. 

The controlling statute, section 1406 of the act of February 24, 
1919, 40 Stat., 1151, so far as is material to this question, reads: 

That all persons serving in the military * * * forces of the United States 
during the present war who have, since April 6, 1917, resigned or been dis- 


charged under honorable conditions, * * * shall be paid, in addition to all 
other amounts due them in pursuance of law, $60 each * * * 


Section 4 of the act of May 18, 1917, 40 Stat., 78, exempted from 
combatant military service members of any well-recognized religious 
sect or organization then organized whose existing creeds or prin- 
ciples forbid its members to participate in war in any form or 
whose religious convictions are against war or participation therein 
in accordance with the creed, or principles, of their religious organi- 
zations, but such persons were expressly made subject to such service 
as the President should declare to be noncombatant. 

The claimant was honorably discharged. During his period of 
military service he wore the uniform of the United ‘States and per- 
formed such military duties as were assigned to him. Provision 
was made for noncombatant service on the part of those whose re- 
ligious creeds or principles were against combatant service, and in 
so far as the payment of the $60 gratuity is concerned it is imma- 
terial whether the claimant served in the combatant or noncombatant 
arms of the military service. 


The settlement. is modified and a difference of $60 is certified due 
claimant, 
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CIVILIAN EMPLOYEE SENTENCED BY COURT-MARTIAL. 


A civilian employee of the Army in France, subject to military control by virtue 
of article 2, act August 29, 1916, 39 Stat., 651, who is unable to perform the 
duty for which employed by reason of his misconduct resulting in trial, 
conviction, and sentence to confinement by court-martial, is not entitled to 
compensation for the period absent from his duty by reason of such con- 
finement. 

Decision by Comptroller General McCarl, August 22, 1921: 

The Chief of the War Department Division submitted August 3, 
1921, for approval, disapproval, or modification a memorandum de- 
cision by the Law Board on the question whether a civilian employee 
of the Quartermaster Corps of the Army is entitled to pay while 
in military confinement pursuant to a sentence of general court- 
martial. 

A classified civil-service employee holding the position of clerk 
in the Quartermaster Corps of the Army stationed at St. Nazaire, 
France, was tried by general court-martial and convicted of vio- 
lating certain Articles of War and sentenced “to be confined at hard 
labor at such place as the reviewing authority may direct for 5 
months and to forfeit $300.00 of his pay.” The findings and sen- 
tence were approved May 17, 1919, and the prison camp, base section 
No. 1, designated as place of confinement. The employee was a per- 
son subject to the Articles of War. Article 2, act of August 29, 1916, 
39 Stat., 651. 


On July 23, 1919, the Secretary of War approved a recommenda- 
tion of the Judge Advocate General that the unexecuted portion of 
the sentence be remitted. Voucher No. 10639, September, 1919, ac- 
counts of Sam Alexander, major, S. C., covers pay of this employee 
from May 9 to September 11, 1919, inclusive. A deduction was made 
thereon in the sum of $300, to cover the court-martial forfeiture. 

The Law Board concludes: 


The civilian being subject entirely to military law could be tried by a mili- 
tary court for any violation of the Articles of War. That tribunal could pro- 
nounce a sentence according to the gravity of the offense, even to the extent 
of fine, imprisonment, or both, or discharge from the service, the same as in 
case of an enlisted man. The fact that the sentence was to forfeit only a 
specific amount of his pay would by inference appear to be the intention to 
let his pay continue, while in confinement as a matter of discipline, the same 
as an enlisted man, both being under the same military control. The amount 
claimed should be refunded. 


In the military and naval services the right to compensation rests 
upon, and is governed by, certain statutory provisions, or regulations 
made in pursuance thereof, which specially apply to such service. 
These fix the pay to which officers and men belonging to the naval 
or military service are entitled, and the rule to be deduced therefrom 
is that both officers and men become entitled to the pay thus fixed 
so long as they remain in their respective services, whether they 
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actually perform service or not, unless their right thereto is for- 
feited or lost in some one of the modes prescribed in the provisions 
or regulations adverted to. 

On the contrary the theory of civilian employment is one of 
service to be rendered at the compensation fixed by statute or by 
agreement between the proper authority and the employee. If the 
employment consists of an office authorized by statute with a definite 
fixed compensation it seems evident that the general principles of 
law applicable to employer and employee or master and servant 
would not be applicable. 

However, where the employment is one of agreement between the 
proper authority and the person to be employed it is a well-settled 
principle of law that one who is rendered incapable through his own 
fault or negligence of fulfilling his part of a contract can recover 
nothing under that: contract. When by a person’s misconduct he 
fails to render the service called for by his contract of employment 
he can not hold the Government to performance of its part of the 
contract, i. e., payment of compensation for services to be rendered. 

I am therefore of the opinion that a civilian employee is not en- 
titled to compensation during a period of confinement while wait- 
ing trial if subsequently convicted or under sentence by a court- 
martial of competent jurisdiction. 

The sentence was remitted by authority of the Secretary of War 
July 23, 1919, after which date claimant, if no other objection ex- 
isted, was entitled to his pay. 

The decision of the Law Board is disapproved. 








FRENCH EMPLOYEES OF AMERICAN EXPEDITIONARY FORCES. 


The procés verbal agreement between the representatives of the American 
forces and the officials of the French Government that claims for arrears 
of compensation due French workers employed by the American Expedi- 
tionary Forces should be filed before November 11, 1919, does not release 
the United States from liability for such claims filed after that time, and 
such claims, if based upon agreements entered into prior to November 12, 
1918, nray be adjusted by the Secretary of War under section 3, act of 
March 2, 1919, 40 Stat., 1273, and paid from the unexpended balance of 
the “General appropriations, Quartermaster Corps, 1919,” extended to 

June 30, 1922, by act of June 16, 1921, 42 Stat., 63. 


Comptroller General McCarl to the Secretary of War, August 23, 1921. 

I have your letter of August 6 requesting decision whether the 
proces verbal agreement between the French and American sery- 
ices dated at Paris October 24, 1919, precludes the payment of claims 
of French employees on account of services with the American Ex- 
peditionary Forces when said claims were not filed prior to Novem- 
ber 12, 1919, and whether, if such claims are not barred, they are 
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payable from the unexpended balance of funds under the appropria- 
tion “General appropriations, Quartermaster Corps, 1919,” which 
is continued on the books of the Treasury under authority of a pro- 
vision in the act of June 16, 1921, 42 Stat., 63. You ask also 
whether said unexpended balance is available to pay like claims 
filed before November 12, 1919, where the contract of employment 
was entered into after November 11, 1918. 

The procés verbal agreement referred to was nothing more than 
an understanding or agreement arrived at as a result of a con- 
ference between representatives of the American Expeditionary 
Forces and certain officials of the French Government for the 
publication of notices to the effect that no claims of the class under 
consideration would be received after November 11, 1919, by the 
bureau charged with the settlement in France of claims of French 
workers employed by the American Expeditionary Forces. The 
sole purpose of this arrangement was to expedite the settlement of 
such claims and the return of the American forces to the United 
States. The publication of the notices was not intended to and could 
not release the United States from its liability to the French em- 
ployees on account of services rendered by them. You are advised, 
therefore, that the so-called agreement dated at Paris October 24, 
1919, does not preclude the payment of claims of French employees 
filed subsequently to November 11, 1919, if such claims otherwise 
represent legal obligations against the United States. 

The question as to the availability of the appropriation referred to 
in the first paragraph hereof for the payment of these claims depends 
upon whether or not said claims are such as the Secretary of War is 
authorized to adjudicate and settle under the act of March 2, 1919, 
40 Stat., 1273. 

Section 3 of said act provides: 

That the Secretary of War, through such agency as he may designate or 
establish is empowered, upon such terms as he or it may determine to be in 
the interest of the United States, to make equitable and fair adjustments and 
agreements, upon the termination or in settlement or readjustment of agree- 
ments or arrangements entered into with any foreign government or govern- 
ments or nationals thereof, prior to November twelfth, nineteen hundred and 
eighteen, for the furnishing to the American Expeditionary. Forces or other- 
wise for avar purposes of supplies, materials, facilities, services or the use 
of property, or for the furnishing of any thereof by the United States to any 
foreign government or governments, whether or not such agreements or ar- 
rangements have been entered into in accordance with applicable statutory pro- 


visions; and the other provisions of this Act shall not be applicable to such 
adjustments. 


The agreements made between the American forces and repre- 
sentatives of the French Government relative to the rates of com- 
pensation to be paid to French nationals employed by the American 
“xpeditionary Forces and the contracts of employment made with 
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said nationals would appear to bring the claims of the French em- 
ployees for arrears of compensation fairly within the provisions of 
the statute hereinbefore quoted. And since the provision in the act 
of June 16, 1921, makes the unexpended balances therein referred to 
available to pay claims adjusted under the said act of March 2, 1919, 
the unexpended balance of the appropriation “General appropria- 
tions, Quartermaster Corps, 1919,” would appear to be available 
for payment of claims of the class now under consideration, provided 
the contract of employment was entered into prior to November 12, 
1918, and the claims are adjusted by the Secretary of War or some 
agency designated or established by him for that purpose. 

The appropriation in question is not available to pay claims for 
arrears of compensation under contracts of employment entered 
into after November 11, 1918, because the provision in the act of 
June 16, 1921, expressly provides that no part of the unexpended 
balances therein referred to “shall be used to pay any claim arising 
out of any contract or other obligation unless such contract or obli- 
gation was entered into subsequently to April 6, 1917, and prior to 
November 12, 1918.” 


TRANSPORTATION OF DEPENDENTS. 


The act of May 18, 1920, 41 Stat., 604, as amended by act of June 4, 1920, 
41 Stat., 761, providing for transportation of dependents of officers and 
the first three grades of enlisted men, upon a permanent change of sta- 
tion, contemplates that such transportation be furnished at the same time 
as the change of station, or within a reasonable time thereafter; what is 
a reasonable time is primarily for determination by the Secretary of War, 
and there would be no objection to the issuance of regulations by the Sec- 
retary of War providing a time limit within which such transportation 
would be furnished and the conditions under which the time might be 
extended. 27 Comp. Dec., 510, 790, modified. 


Comptroller General McCarl to the Secretary of War, August 23, 1921: 
I have your letter dated August 12, 1921, reading as follows: 


Section 12 of the act of May 18, 1920, 41 Stat., 604, is worded as follows: 

“That hereafter when any commissioned officer, noncommissioned officer of 
the grade of color sergeant and above, including any noncommissioned officer 
of the Marine Corps of corresponding grade, warrant officer, chief petty officer, 
or petty officer (first class), having a wife or dependent child or children, is 
ordered to make a permanent change of station, the United States shall furnish 
transportation in kind from funds appropriated for the transportation of the 
Army, the Navy, the Marine Corps, the Coast Guard, the Coast and Geodetic 
Survey, and the Public Health Service to his new station for the wife and 
dependent child or children: Provided, That for persons in the naval service, 
the term ‘permanent station,’ as used in this section, shall be interpreted to 
mean a shore station or the home yard of the vessel to which the person 
concerned may be ordered; and a duly authorized change in home yard or home 
port of such vessel shall be deemed a change of station: Provided further, That 
if the cost of such transportation exceeds that for transportation from the old 
to the new station the excess cost shall be paid to the United States by the 
officer concerned: Provided further, That transportation supplied the wife or 
dependent child or children of such officer, to or from stations beyond the 
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continental limits of the United States, shall not be other than by Government 
transport, if such transportation is available: And provided further, That the 
personnel of the Navy shall have the benefit of all existing laws applying to 
the Army and Marine Corps for the transportation of household effects.” 

This legislation authorizes the furnishing of transportation in kind to the 
wife and dependent child or children of an officer, warrant officer, or non- 
commissioned officer of the grade of color sergeant and above on permanent 
change of station, and does not fix any time limit within which the travel 
should be performed. It would, therefore, appear that the travel should be 
performed within a reasonable time, depending upon the circumstances in each 
particular case, and it is believed that the act contemplates the determination 
by the head of the executive department concerned of what is a reasonable 
time within which such transportation in kind may be furnished. In this con- 
nection see decisions of the Comptroller of the Treasury of December 4, 1920, 
27 Comp. Dec., 510, and March 11, 1921, 27 Comp. Dec., 790. 

I have, therefore, to request your decision whether regulations promulgated 
by me pursuant to the foregoing act, to the effect that, so far as Army per- 
sonnel is concerned, the journey will be completed by the wife and dependent 
child or children within ninety days from date of compliance with change of 
station ordered; that whenever exceptional circumstances make a longer delay 
imperative, application will be made for a further extension, in terms of days 
and months, to The Adjutant General of the Army, setting forth in detail all 
reasons therefor; that such application must be forwarded in time to permit 
action to be taken before the ninety-day time limit expires; and that the ap- 
proval of the application by The Adjutant General of the Army will constitute 
the authority for the quartermaster to issue transportation within the time 


provided for therein, will meet with the approval of the General Accounting 
Office. 


The purpose of this legislation was to place upon the Government 
the expense of transportation of dependents of officers or enlisted 
men of the grades named in section 12 of the act of May 18, 1920, 41 
Stat., 604, as modified by section 4b of the act of June 4, 1920, 41 


Stat., 761, upon a permanent change of station of the officers or en- 
listed men, thus relieving them of the expense thereof. 

The transportation furnished dependents on change of station 
should be within a reasonable time after the issuance of orders there- 
for, and what is a reasonable time within which such transportation 
in kind may be furnished is primarily for determination by the Sec- 
retary of War. I see no reason, however, why you may not issue 
regulations that the dependents move at the same time as the officer 
or enlisted man, or that they fix a time, say 30 days, within which 
the travel must be performed, but providing that upon a presenta- 
tion of facts showing conditions, such as illness, etc., rather than 
‘ personal convenience of the officer or enlisted man, which prevented 
moving at the time of change of station or within the time specified 
in the regulations, an extension may be granted. 

No objection is seen to the promulgation of regulations of the tenor 
herein stated. 

So much of the decisions in 27 Comp. Dec., 510, 790, as conflicts 
with the facts here stated is modified to accord herewith. 
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PURCHASE OF NEWSPAPERS. 


As section 192, Revised Statutes, shows an intention of Congress to restrict 
and confine expenditures in the executive departments on account of news- 
papers, authority to make such purchases should appear in express terms 
in the appropriation. 

In the absence of express authority, the appropriation “ Collecting the war rev- 
enue, 1922,” is not available for payment by collectors of internal revenue 
of subscriptions to newspapers purchased for the purpose of gathering 
therefrom items reporting violations of the internal-revenue laws and other 
matters of interest to the Internal Revenue Service. 


Comptroller General McCarl to the Secretary of the Treasury, August 25, 
1921: 


I have your letter of the 12th instant transmitting a letter dated 


August 9, 1921, from the Commissioner of Internal Revenue to you, 
as follows: 


I have the honor to request that an opinion be obtained from the Comptroller 
General of the United States as to whether or not the appropriation “ Collecting 
the war revenue, 1922,” is available for payment by collectors of internal rev- 
enue of subscriptions to newspapers purchased for the purpose of gathering 
therefrom items reporting violations of the internal-revenue laws and other 
matters of interest to the Internal Revenue Service. It is believed that much 
good can be accomplished if authorization is given to several collectors of in- 
ternal revenue for each of them to subscribe to two or three newspapers, and 
after securing any valuable information therefrom for their use, to forward the 
clippings to this office for the benefit of the bureau. 

Section 192 of the Revised Statutes contains the following provision: 

“The amount expended in any one year for newspapers for any department, 
except the Department of State, including all the bureaus and offices connected 
therewith, shall not exceed $100.00.” 

The appropriation entitled “ Collecting the war revenue, 1922,” provides for 
expenses of assessing and collecting the internal-revenue taxes, including the 
purchase of such supplies, equipment, furniture, mechanical devices, printing, 
stationery, law books, and books of reference, and such other articles as may 
be necessary for use in the District of Columbia and the several ‘collection dis- 
tricts; and further provides that not more than $500,000 of the total amount 
appropriated ($29,600,000) may be expended by the Commissioner of Internal 
Revenue for detecting and bringing to trial persons guilty of violating the in- 
ternal-revenue laws or conniving at the same, including payments for informa- 
tion and detection of such violations. 

Particular reference is made to the ruling of the Comptroller of the Treasury, 
volume 10, page 706, in connection with the cost of newspapers purchased by 
internal-revenue agents for the purpose of ascertaining the market price of 
stocks and bonds in fixing the value of legacies. It was held in this opinion 
that such expenditure did not come within the provision of section 192 of the 
Revised Statutes, and that the expense was incident to the agent’s duty and 
was therefore authorized. 


The act of March 3, 1921, 41 Stat., 1274, under the heading “ In- 
ternal revenue” makes two appropriations, one for salary and ex- 
penses collectors, deputy collectors, etc., and the other for expenses 
assessing and collecting the internal-revenue taxes, and as it appears 
that this contemplated expenditure is apparently for the uses of 
the collectors it must, if payable at all, be paid out of the first named. 
The Congress has clearly evinced an intention to restrict and con- 
fine expenditures in the executive departments on account of news- 
papers, section 192, Revised Statutes. The proposed purchase for 
the collectors and the sending of clippings therefrom to the Com- 
missioner of Internal Revenue at Washington indirectly procures the 
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papers for that bureau. ‘lhe benefit that collectors would derive 
through the use of newspapers in regard to violations of the in- 
ternal-revenue laws and detecting and bringing to trial offenders is 
not determinative of the expenditure. The purchase of newspapers 
at public expense is one so readily open to abuse that I feel justified 
in requiring that the authority to make such purchases should ex- 
pressly appear in the appropriation. 
The inquiry is answered in the negative. 


CONTRACTS FOR EMPLOYMENT OF ACCOUNTANTS. 


Contracts for employment of accountants and assistants in connection with 
installation of a cost-keeping system in a Government-owned arsenal, where 
such employment is not expressly authorized by law, are illegal, and con- 
stitute no basis for a claim against the Government, the provisions of 
section 5 of the act of April 6, 1914, 38 Stat., 335, having prohibited the 
use of any appropriation for compensation or payment of expenses of 
accountants or other experts employed for similar work and their assist- 
ants, unless authority for employment of such services or payment of such 
expenses is stated in specific terms in the act making provision therefor. 


Decision by Comptroller General McCarl, August 29, 1921: 

The Chief, War Department Division, General Accounting Office, 
transmitted to this office under date of August 16, 1921, settlements 
No. 66645, dated July 2, 1921, and 67207, dated August 6, 1921, where- 
in credit was allowed for $3,618 and $6,066, respectively, on account 
of payments made by Maj. H. C. Minton, Ordnance Department, 
to the firm of Patterson, Teele & Dennis for services rendered in 
connection with the installation of a cost-keeping system at Water- 
ton Arsenal under contract dated October 14, 1919, as per vouchers 
No. 92, May, 1920, and No. 472, July, 1920. 

The contract in question provides that the contractors shall fur- 
nish the necessary services for making a preliminary survey of the 
cost-keeping system at Watertown Arsenal, make recommendations 
for devising a cost-keeping system and install and put the recom- 
mended system in full operation after same has been approved by 
the contracting officer for the sum of $14,250, payments to be made 
not oftener than once a month and to be based upon the following 
schedule: 

a. For supervision by partners, $50 per diem. 

b. For time of senior cost accountants, $25 per diem. 

ce. For time of assistant accountants, $15 per diem. 

There is no law expressly authorizing in specific terms the em- 
ployment of such services or the payment of such expenses. There- 
fore, the contract of October 14, 1919, and the payments made there- 
under were in direct contravention of the plain provisions of section 
5 of the act of April 6, 1914, 38 Stat., 335, which reads: 


That no part of any money appropriated in this or any other Act shall be 
used for compensation or payment of expenses of accountants or other ex- 
perts in inaugurating new or changing old methods of transacting the business 
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of the United States or the District of Columbia unless authority for em- 
ployment of such services or payment of such expenses is stated in specific 
terms in the Act making provision therefor and the rate of compensation for 
such services or expenses is specifically fixed therein, or be used for compen- 
sation of or expenses for persons, aiding or assisting such accountants or other 
experts, unless the rate of compensation of or expenses for such assistants is 
fixed by officers or employees of the United States or District of Columbia 
having authority to do so, and such rates of compensation or expenses so 
fixed shall be paid only to the person so employed. 


Upon a reopening and review on my own motion of the settlements 
referred to they are reversed and differences of $3,618 and $6,066, 
respectively, are certified in favor of the United States. 

The contract being in violation of law will be listed for report 
to Congress in compliance with section 312 (c) of the act of June 
10, 1921, 42 Stat., 25. 


REPORT OF ILLEGAL EXPENDITURES AND CONTRACTS TO 
CONGRESS. 


Expenditures and contracts made in violation of law which must be reported 
to Congress by the Comptroller General of the United States under pro- 
visions of section 312 (c) of the budget and accounting act of June 10, 
1921, 42 Stat., 20, include only those resulting from action of the admin- 
istrative officers of any department or establishment of the Government, 
but not illegal payments by a disbursing officer unless based on an expendi- 
ture or contract made by an administrative officer in violation of law 
when not the payment alone but the entire amount of the expenditure or 
contract must be reported. 


Decision by Comptroller General McCarl, August 29, 1921: 

The Chief of the Treasury Department Division of the General 
Accounting Office has submitted for my consideration a .memoran- 
dum to the effect that certain payments are, and that certain other 
payments are not, required to be reported to Congress under authority 


of a provision in section 312 (c) of the budget and accounting act 
of June 10, 1921, which reads: 
(c) The Comptroller General shall specially report to Congress every expendi- 


ture or contract made by any department or establishment in any year in 
violation of law. 


The payments listed in the memorandum as coming within the 
classes required to be reported are as follows: 

1. Any duplicate payment charged by a disbursing officer. 

2. Payments under orders or requests for meals or transportation issued in 
the name of a particular person but used and signed by a different person. 

8. Unofficial telegrams paid for by the department or bureau where received. 


4. Any payment not authorized by law and all payments not in conformity 
with established practice or rulings applicable in the particular case. 


The provision in question does not require that all erroneous or 
illegal payments shall be reported to Congress. It refers only to 
expenditures and contracts made by any department or establish- 
ment in violation of law. Therefore an illegal payment by a dis- 
bursing officer is not required to be reported unless it is based on 
an expenditure or contract made by an administrative officer of 
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the department or establishment, and in such cases it is not the 
payment alone but the entire amount of the expenditure or con- 
tract that should be so reported. It is the administrative act and 
not the disbursing act which must appear as in violation of law. 

Neither of the first three classes of payments hereinbefore listed 
and only such payments under the fourth class as may relate to 
obligations incurred by administrative officers in violation of law 
are required to be reported. 

The following classes of payments are set forth in the memoran- 
dum as not being affected by the provision: 

1, Duplicate payments shown by checks received but not charged by the dis- 
bursing officer, 

2. Payments made from a wrong appropriation when there was an appropri- 


ation properly chargeable under the control of the department or establishment 
which incurred the obligation. 


3. Overpayments, that is to say, payments in which the amount was excessive 
but the object of the expenditure was legal. 

The conclusion as to each of these three classes is correct. 

What has been stated herein must not be understood as any limita- 
tion upon reporting expenditures or contracts in violation of law. 
If in the audit there appears a doubt, the matter should be submitted 
to the law clerk assigned to the auditing division, whose views 
thereon shall be reported to the law division for consideration. 


JAPANESE—CERTIFICATES OF NATURALIZATION AS AFFECTING 
PAY STATUS IN ARMY, NAVY, OR MARINE CORPS. 
Accounting officers of the Government will accept certificates of naturalization 
issued by certain Federal courts, under provisions of the act of May 9, 
1918, 40 Stat., 542, to Japanese who sérve in the United States Army, Navy, 
or Marine Corps as sufficient evidence that the grantees of the certificates 
are lawful citizens of the United States and entitled to pay under General 
Order No. 34, during reenlistment periods in the Navy, or any other char- 
acter of pay that may accrue to them by reason of such citizenship and 
their service in the Army, Navy, Marine Corps, or Reserves, notwithstand- 
ing the fact that other Federal courts may refuse to issue certificates of 

naturalization to Japanese under said act. 27 Comp. Dec., 770, overruled. 


Comptroller General McCarl to the Secretary of the Navy, August 30, 1921: 

By your direction I have the letter of the Judge Advocate General 
of August 10, 1921, requesting revision of the action of the Auditor 
for the Navy Department in disallowing by settlement No. 68765, 
dated March 29, 1921, the claim of Frank Fujuwara, cabin steward, 
United States Navy, for pay under General Order No. 34, from 
May 19, 1919, to February 25, 1920. 

Fujuwara holds certificate of naturalization showing that he was 
“admitted as a citizen of the United States of America” on the 19th 
day of May, 1919, by the United States District Court, Southern 
District of California. The certificate was granted under authority 
of the act of May 9, 1918, 40 Stat., 542. It appears that the Federal 
courts are divided in their opinion relative to whether the act of 
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May 9, 1918, extends right of naturalization to Japanese in the mili- 
tary or naval service, and that some courts have denied them naturali- 
zation. 

The Auditor for the Navy Department submitted to the Comp- 
troller of the Treasury for approval or disapproval his opinion that 
Japanese who have been granted certificates of naturalization by the 
lower courts of the United States under the act of May 9, 1918, are 
not entitled to the benefits of the increased pay provided in General 
Order No. 34 of November 28, 1906. The Comptroller in decision of 
March 3, 1921, 27 Comp. Dec., 770, stated that— 

In view of the diversity of opinion in the inferior Federal courts as to 
whether Japanese may be naturalized under the act of May 9, 1918, 40 Stat., 
542, notwithstanding section 2169 Revised Statutes, and in the absence of an 
authoritative decision by the United States Supreme Court, the auditor’s de- 
cision is approved. 

Upon request of the Secretary of the Navy for a reconsideration 
of this question the Comptroller of the Treasury in letter of April 
7, 1921, refused to modify said decision as to right to pay under 
General Order 34, except as to payments made by disbursing officers 
prior to the date of decision March 3, 1921, which payments he 
stated would not be disturbed. In that letter he also made the 
following statement: 

As to transfer to the Fleet Naval Reserve of Japanese holding naturalization 
certificates issued under authority assumed to be given by the act of May 9, 
1918, the legality of these transfers in the last analysis must rest upon the de- 
termination by the courts of the validity of the naturalization certificates held 
by the men transferred. As to transfers accomplished — to March 38, 1921, 
I see no objection to continuing the men already transferred in their present 
status in the Fleet Naval Reserve. ‘The Navy Department’s action in thus 
changing the status of the men by transferring them to the Naval Reserve, 
where citizenship is a requisite, in the present state of the law, is of doubtful 
legality. As, however, the transfers heretofore made were accomplished under 
what seems to have been a misapprehension of decisions of this office, their 
right to membership in the Fleet Naval Reserve will not be challenged by the 


accounting officers until their status as to citizenship shall have been authori- 
tatively determined as herein indicated. 


Since right to membership in the Naval Reserve Force is limited 
to citizens of the United States, 39 Stat., 587, it follows that the 
Comptroller’s action in thus recognizing such certificates of natu- 
ralization with respect to the status of men transferred to the Fleet 
Naval Reserve and refusing to recognize the same certificates as con- 
ferring right to pay under General Order 34 is questionable. Such 
recognition results in allowing the men to continue in receipt of re- 
tainer pay, which is just as much predicated on citizenship as is pay 
under General Order 34, and which is much greater than pay under 
that order. 

A certificate of naturalization is a grant of political privileges, 
and, like other public grants, is subject to revocation or cancellation 
if found to have been unlawfully or fraudulently procured. Such 
certificates is prima facie evidence that the grantee is lawfully en- 
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titled to citizenship. That evidence, however, is rebuttable by evi- 
dence that it was unlawfully or fraudulently procured. A certificate 
issued to one of a class of persons to whom the law positively denies 
admission to citizenship would be null and void on its face. 

It follows that a certificate of naturalization, though granted 
by the court in proceedings in which the Government was heard 
in opposition, as provided in section 11 of the act of June 29, 1906, 
34 Stat., 599, does not confer upon the grantee vested rights as 
against the Government, since such is not an adversary proceeding 
which estops the Government from thereafter questioning the va- 
lidity of the certificate. 

While it is not within the province of this office to finally deter- 
mine whether a certificate of naturalization was lawfully procured, 
it is within the authority of this office to determine whether such 
certificate is sufficient evidence to establish the grantee’s right to 
pay, which can legally accrue only to citizens of the United States; 
and in all cases where there is evidence to show that the certificate 
was unlawfully or fraudulently procured, it is the duty of the ac- 
counting officers to withhold benefits accruing to citizens only. 

In the case in question the certificate of naturalization was granted 
under authority of the act of May 9, 1918, 40 Stat., 542, which 
act prescribes the procedure and requirements necessary on the part 
of persons serving and who have served in the military and naval 
forces of the United States to secure certificates of naturalization. 
Under authority of that act some of the Federal courts issued certifi- 
cates of naturalization to Japanese in the military and naval serv- 
ice, while other Federal courts refused to issue certificates of natu- 
salixehion to such Japanese. 

The fact that some of the courts refused to issue such certificates, 
while it may create a doubt as to the authority conferred by the 
act, does not prove that the act confers no such authority, especially 
since other Federal courts have construed that act as authorizing 
the naturalization of Japanese in the United States military or naval 
service. 

Under the present status of the construction of the act of May 9, 
1918, by the courts it can not be said that there is no authority of 
law for issuing certificates of naturalization to Japanese in the 
military or naval service of the United States, and since such cer- 
tificates were issued under the courts’ decisions that full authority of 
law existed therefor, I am of opinion that is the duty of the account- 
ing officers to accept such certificates as sufficient evidence that the 
grantees thereof are lawful citizens of the United States and entitled 
to any pay that may accrue to them by reason of such citizenship 
and their service in the Army or the Navy. 

Accordingly the auditor’s settlement is reversed. 
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TRAVELING EXPENSES—ARMY AND NAVAL OFFICERS DETAILED 
TO CIVIL BRANCH. 


Officers of the Army and Navy who are detailed for duty with the United 
States Shipping Board or any other civil branch of the Government are 
entitled to the same traveling allowances that they are entitled to when 
assigned to duty in the military or naval service and no other unless spe- 
cific provision is made by statute for other traveling allowances, 


Comptroller General McCarl to the Chairman, United States Shipping 

Board, August 31, 1921: 

By letter dated February 3, 1921, addressed to the former Comp- 
troller of the Treasury, decision was requested by the then chairman 
of the United States Shipping Board of a question presented, as 
follows: 
Pursuant to section 4 of the act of September 7, 1916, 39 Stat., 729, under 
which the Shipping Board was established certain officers of the Army and 
Navy have been from time to time detailed to the United States Shipping 
Board and have by the United States Shipping Board been assigned to the 
United States Shipping Board Emergency Fleet Corporation for duty. 

In your opinion of March 15, 1920, regarding Capt. G. L. Carden, you state: 

“Officers detailed under this provision of law are required to serve under 
such detail without any increase in compensation or allowance, and the pay- 
ment to thenr of any additional compensation, or allowance equivalent thereto, 
on account of such detail would be in direct contravention of the provisions 
of section 1765, Revised Statutes.” 

We have been reimbursing these officers for travel expenses incurred in ac- 
cordance with the fiscal regulations of the United States Shipping Board 
Emergency Fleet Corporation, and your opinion is requested as to whether 
your opinion of March 15, 1920, is to be construed as limiting reimbursement 
for travel in accordance with the fiscal regulations of the department from 
which said officer has been detailed. 

What particular regulations of the department are concerned hus 
not been set out, but I do not understand the reference to the “ fiscal 
regulations of the department from which said officer has been de- 
tailed” as relating to the travel regulations which generally concern 
only civilian employees. 

The decision to which you refer, 26 Comp. Dec., 570, held specifi- 
cally that payment to these detailed officers of any additional allow- 
ances would be in direct contravention of law. 

The traveling allowances of officers of the Army and the Navy 
are fixed by law and regulations and the payment, by reimbursement 
or otherwise, of an amount in excess of the allowances as so fixed is 
the payment of an additional allowance within the meaning of the 
law and the decision referred to. 

Even as early as June 8, 1893, it was held in the case of officers of 
the Army and Navy detailed under authority of law for duty in con- 
nection with the Government exhibit at the World’s Columbian Ex- 
position and whose traveling allowances were a proper charge against 
the appropriation for said exhibit, that officers serving under such 
details were entitled only to the regular allowances fixed by law and 
regulations for said officers as such. Decisions of First Comptroller 
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Bowler, page 5. It was urged in that case that such a ruling would 
work a great hardship on the officers detailed, but in that connection 
it was said, page 10— 

However unjust it may be to compel Army and Navy officers to remain in 
Chicago at their own expense while in attendance upon the Chicago exposition, 
the Comptroller, while exercising quasi-judicial functions, is no more permitted 
than are the judiciary to make legislation. His duties are to construe the acts 
of Congress as he finds them, and if they work a hardship in certain cases, the 


remedy lies with Congress and not with the accounting officers of the Govern- 
ment. 


In the same volume, page 88, it was held that Army officers detailed 
for service on a boundary commission under the direction of the 
Seeretary of State were entitled to no travel or other allowances in 
addition to those fixed by law for officers of the Army generally. 
Like ruling was made with reference to an Army officer detailed for 
duty in connection with the Bering Sea Tribunal of Arbitration, id., 
275. See also case of an officer of the Army detailed as an assistant 
to the engineer Commissioner of the District of Columbia and travel- 
ing under orders of the board of commissioners, id., 11, and case of 
officer of the Army detailed to Hot Springs Reservation and travel- 
ing under orders of the Secretary of the Interior, id., 96. 

The decisions of the Comptroller of the Treasury were uniformly 
to the same effect. See 1 Comp. Dec., 87; 3 id., 192, 332, 588, 703;.8 
id., 789; 12 id., 510, and unpublished decision of March 8, 1921, on 
the appeal of J. F. Victory, disbursing agent for the National Ad- 
visory Committee for Aeronautics. Therefore, it is now well estab- 
lished that officers of the Army and Navy who are detailed for duty 
in any civil branch of the Government are entitled to the same trav- 
eling allowances that they are entitled to when assigned to duty in 
the military or naval service and no other unless specific provision 
is made by statute for other traveling allowances. 

Answering your question specifically, I have to advise that not only 
the decision to which you refer, but numerous other decisions, ex- 
tending over a period of nearly 30 years, limit the travel allowances 
of officers of the Army and Navy detailed to other services to such 
allowances only as are fixed by law and the regulations of the service 
from which detailed. 

With reference to the payments heretofore made I assume that in 
the audit of the accounts in which credit is claimed for such pay- 
ments appropriate action has been or will be taken in accordance 
with established principles. 


OPERATION AND MAINTENANCE OF THE ARLINGTON BUILDING. 


The statutory transfer of unexpended balances of appropriations and all per- 
sonnel, facilities, property, ete., of the Bureau of War Risk Insurance to 
the Veterans’ Bureau by the act of August 9, 1921, 42 Stat., 147, estab- 
lishing the Veterans’ Bureau as an independent establishment directly 
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under the President, did not include the appropriations for maintenance 
and operation of the Arlington Building nor the personnel employed there- 
under which remain under administration of the Secretary of the Treasury 
through his chief clerk. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

August 31, 1921: F 

I have your letter of August 27, 1921, requesting decision as to the 
legality of a proposed transfer of the personnel and the unexpended 
balances of appropriations provided by law for operation and main- 
tenance of the Arlington Building from the Treasury Department 
to the Veterans’ Bureau. 

The appropriations in question are carried by the legislative, ex- 
ecutive, and judicial appropriation act of March 3, 1921, 41 Stat., 
1264, 1265, 1273, under the Treasury Department as providing for 
administrative and contingent expenses of that department, the 
building having been occupied by the Bureau of War Risk Insurance, 
a subordinate bureau of the Treasury Department, since its pur- 
chase and completion by the Government, and having now been as- 
signed by the Public Buildings Commission to the Veterans’ Bureau. 

The act of August 9, 1921, 42 Stat., 147, established the Veterans’ 
Bureau as an independent establishment directly under the President, 
abolished the office of Director of the Bureau of War Risk Insurance, 
and transferred the powers and duties pertaining to that office to 
the Director of the Veterans’ Bureau. The act also specifically trans- 
ferred all personnel, facilities, property, etc., of the Bureau of War 
Risk Insurance to the Veterans’ Bureau and made unexpended bal- 
ances of appropriations for carrying out the provisions of the war 
risk insurance act available for expenditure by the Veterans’ Bureau 
as the director thereof may deem necessary for the purposes of the 
act. This statutory transfer, however, does not include the personnel 
and appropriations for maintenance and operation of the Arlington 
Building, the said personnel and appropriation having to do with 
such operation only, which had theretofore been under the control 
and administration of the chief clerk of the Treasury Department, 
and not under the Bureau of War Risk Insurance or involved in the 
administration of the business of that bureau which was transferred 
to the Veterans’ Bureau. 

The appropriations in question consist of a statutory salary roll 
of assistant superintendent, mechanics, engineers, etc., and an appro- 
priation for operating expenses of the building. In addition to 
these provisions the appropriation act provides that $30,000 of the 
appropriation “ Salaries, Bureau of War Risk Insurance,” shall be 
credited to the appropriation for the office of the chief clerk and 
superintendent, Treasury Department, and be available for the em- 
ployment of personnel in that office. 








DECISIONS OF THE COMPTROLLER GENERAL. 101 


It is clear that the appropriation act has placed these appropri- 
ations under the administration of the Secretary of the Treasury, 
through his chief clerk, and that neither the appropriations nor the 
personnel employed thereunder have been transferred by law to the 
Veterans’ Bureau. 

I find no authority of law for transferring the appropriations in 
question from the Treasury Department to the Veterans’ Bureau. 


SETTLEMENT OF CLAIMS OF COMMON CARRIERS DURING FED- 
ERAL CONTROL. 


A claim for ordinary repairs to the equipment used by a common carrier in 
rendering transportation service to the War Department during period of 
Federal control is of the class embraced within the settlement by the 
Auditor for the War Department between the United States Railroad Ad- 
ministration and War Department of August 4, 1920, revised by the Comp- 
troller of the Treasury, August 12, 1920, for all services rendered the War 
Department by various carriers under control of the United States during 
Federal control, and no additional payment is authorized. 


Decision by Comptroller General McCarl, September 1, 1921: 

The Pennsylvania Railroad Co. applied August 18, 1921, for a 
revision of the action of the War Department Division, General 
Accounting Office, in disallowing by certificate No. 116226, dated July 
20, 1921, its claim for $103.52 as set forth in bills 3/36074, October 
16, 1918, and 3/46590, November 7, 1919, on account of reimburse- 
ment of costs of repairing cars alleged to have been damaged while 
on the Aberdeen Proving Ground railroad during the month of 
August, 1918. 

This claim was disallowed for the reason that it arose during the 
period the Pennsylvania Railroad system was under Federal con- 
trol and that, therefore, said claim must be regarded as having been 
included in the settlement made by the Auditor for the War De- 
partment August 4, 1920, as affirmed by the Comptroller of the 
Treasury August 12, 1920. 

The settlement referred to allowed the United States Railroad 
Administration the sum of $38,169,294.39 “for all services rendered 
the War Department by various carriers under control of the United 
States Railroad Administration for the transportation of passen- 
gers, including Pullman charges, freight, express, demurrage, and 
miscellaneous service.” 

In a letter to the Secretary of War signed by the comptroller of the 
United States Railroad Administration and approved by the Director 
General of Railroads, with reference to the amount allowed in the 
August, 1920, settlement, it was said: 


On behalf of the United States Railroad Administration, we hereby accept 
these figures to automatically close out, effective at once, bills rendered or in 
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transit, bills being compiled, or yet to be compiled, covering any and all trans- 
portation service, or service of a like nature, performed for the War Department 
by systems of transportation that were under Federal control during the period 
of Federal control. 


The zone finance officer in a memorandum to the Chief of Finance 
with reference to that settlement said: 


* * * it is the understanding that it includes all unpaid accounts now in 


the office of the Auditor for the War Department or any office of the War De- 
partment, or which may be received at any future time, covering any service 
rendered for the War Department during the period of Federal control by any 
carriers under the jurisdiction of the United States Railroad Administration. 


In the decision of August 12, 1920, relative to the same settlement, 
the Comptroller of the Treasury said: 


The payment of said amount must be regarded as acceptance in full of any 
unpaid claims of the United States Railroad Administration against the War 
Department for the entire period of Federal control of railroads. 


The claim now under consideration is a claim for ordinary repairs 
to the equipment used in rendering transportation service to the War 
Department during the period of Federal control and I am con- 
strained to hold that it is a claim of the class embraced within the 
August, 1920, settlement. Therefore, regardless of whether this par- 
ticular claim was in fact considered in connection with that settle- 
ment, the legal effect of said settlement is to extinguish all such claims 
and no allowance thereon can now be made. 


Upon a revision of the matter no differences are found and the set- 
tlement is sustained. 


HEAT AND LIGHT ALLOWANCE—NAVAL OFFICERS. 


Heat and light allowances to officers of the Navy for fractional parts of a month 
should be computed on the basis of the actual number of days in the month 
and not on the basis of 30 days to the month. 


Comptroller General McCarl to the Secretary of the Navy, September 1, 1921: 

I have your letter of August 19, 1921, requesting decision whether 
in making payments for commutation of heat and light to officers 
of the Navy for fractional parts of a month the computation may be 
made upon the basis of 30 days to the month, regardless of the actual 
number of days therein, in like manner as compensation is author- 
ized to be’ computed under the provisions of section 6 of the act of 
June 30, 1906, 34 Stat., 763. 4 

This question was decided adversely by the Comptroller of the 
Treasury in a decision rendered May 22, 1912, and published in 18 
Comp. Dec., 908. It is now contended, however, that at the time that 
decision was rendered heat and light allowances were authorized in 
kind only or by way of reimbursement whereas under existing laws 
the payment of commutation is authorized. 

It is true that payment of commutation of heat and light under 
certain conditions and subject to certain limitations is now authorized 
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and has been so authorized since July 1, 1915. Such payment is 
made to depend, however, upon the duty status of the officer, the 
number of rooms actually occupied, etc., and the accounting officers 
have repeatedly held that such payments form no part of the officer’s 
compensation and are in the nature of allowances. 

The decision of May 22, 1912, to the effect that heat and light allow- 
ances for a fractional part of a month should be computed on the 
basis of the actual number of days in the month has been reaffirmed 
at least twice since payment of commutation was authorized. I refer 
to the unpublished decision of the Comptroller of the Treasury dated 
July 26, 1916, and March 25, 1919. 

The only theory upon which commutation of heat and light could 
be computed on a 30-day month basis is that such commutation is 
compensation within the meaning of section 6 of the act of June 30, 
1906, and I think it is quite clear that it can not be so regarded. 

I am constrained to hold therefore that whatever may be the ad- 
vantages of the proposed method of computation it is not authorized 
under existing law. 


UNITED STATES VETERANS’ BUREAU—TRANSFER OF APPRO- 
PRIATIONS. 


Section 8 of the act of August 9, 1921, 42 Stat., 149, transferring all sums 
theretofore appropriated for carrying out the provisions of the war risk in- 
surance act and the vocational rehabilitation act to the Veterans’ Bureau 
for expenditure as the director may deem necessary in carrying out the 
purposes of the act creating the Veterans’ Bureau, does not in terms con- 
solidate all of the appropriations into one lump sum to be available for 
expenditure generally without regard to the particular purposes for which 
they were appropriated. 


Compireller General McCarl to the Director, United States Veterans’ Bureau, 
September 1, 1921: 


I have your letter of August 19, 1921, as follows: 


The question has been presented as to the availability of the appropriations 
mentioned in section 8 of the act approved August 9, 1921, 42 Stat., 149, for ex- 
penditure for the purposes of said statute irrespective of the. particular purpose 
for which the appropriation was limited when made. 

The section of the statute reads as follows: 

“All sums heretofore appropriated for carrying out the provisions of the 
war risk insurance act and amendments thereto, and to carry out the pro- 
visions of the act entitled ‘An act to provide for vocational rehabilitation and 
return to civil employment of disabled persons discharged from the military 
or naval forces of the United States, and for other purposes,’ approved June 
27, 1918, and amendments thereto, shall, where unexpended, be made available 
for the Veterans’ Bureau, and may be expended in such manner as the director 
deems necessary in carrying out the purposes of this act with the restrictions 
heretofore imposed as to number of persons that may be employed at stated 
salaries.” 

Your opinion is therefore requested as to whether the limitation of the ap- 
propriations heretofore made under the several headings obtains in connection 
with the expenditure of such appropriation available for the Veterans’ Bureau. 


The submission is in such general terms as to permit of no more 
than a general answer. 
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While the section quoted authorizes the director to expend the ap- 
propriations made available therein as he may deem necessary in 
carrying out the purposes of the act, it does not in terms consolidate 
all of those appropriations into one Jump sum to be available for 
expenditure generally without regard to the particular purpose for 
which they were appropriated, and the appropriations are not so car- 
ried on the books of the Treasury Department and of the General 
Accounting Office. 

Section 1 of the act authorizes the director to prescribe what 
officers, experts, and assistants shall be included on his staff, and what 
sections and subdivisions thereof there shall be in the Veterans’ 
Bureau. It may be that the exercise of this power may necessitate 
some consolidation or rearrangement of appropriations, but ! do not 
find any authority of law for the use of any and all of the appro- 
priations without reference to the headings under which they were 
originally made. Such use of them therefore would be unauthoized. 

If you have in contemplation the use of any one of the appropria- 
tions for a purpose other than that for which it was made, you may 
submit the question of such use for decision, with a statement of 
facts showing the particular appropriation and the particular pur- 
pose for which it is to be used. 


PRIVATE PROPERTY LOST IN THE NAVAL SERVICE. 


A civilian employee of the Navy on duty at a naval training station is not 
“in the naval service” and therefore is not entitled to the benefits of 
the act of October 6, 1917, 40 Stat., 390, authorizing reimbursement to 
officers, enlisted men, and others in the naval service of the United States 
for loss or destruction of or damage to personal property and effects in 
the naval service under certain prescribed conditions. 

Decision by Comptroller General McCarl, September 2, 1921: 

The Chief of the Navy Department Division of this office trans- 
mitted August 22, 1921, for approval, disapproval, or modification. 
a memorandum decision of the law board assigned to that division 
upon the right of Commander C. G. Mayo (S. C.), United States 
Navy, to receive credit for expenditures aggregating $248 made 
during the fourth quarter, 1920, to four civilian employees of the 
Great Lakes Naval Training Station as reimbursement for the loss 
of their private property. 

It appears that these four civilians were employed ashore in a 
civilian capacity at the Naval Training Station, Great Lakes, on 
July 31, 1919, when a fire occurred thereat and destroyed their 
private property which was stored in the public works building. 
The property lost consisted of three pairs of working pants, one 
raincoat, one pair of Army shoes, various mathematical and engi- 
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neering books, and two notebooks. Reimbursement was made of 
$100 for one notebook and $60 for the other one. 

The authority for the reimbursement for the value of private 
property lost by civilian employees of naval training stations, if it 
exists, must be found in the act of October 6, 1917, 40 Stat., 390, 
which, so far as material to the question, reads: 


That the Paymaster General of the Navy be, and he is hereby, authorized 
and directed to reimburse such officers, enlisted men, and others in the naval 
service of the United States as may have suffered, or may hereafter suffer, 
loss or destruction of or damage to their personal property and effects in the 
naval service due to the operations of war or by shipwreck or other mariue 
disaster when such loss, destruction, or damage was without fault or negligence 
on the part of the claimant, or where the private property so lost, destroyed, 
or damaged was shipped on board an unseaworthy vessel by order of an 
officer authorized to give such order or direct- such shipment, or where it appears 
that the loss, destruction, or damage of or to the private property of the 
claimant was in consequence of his having given his attention to the saving 
of the lives of others or of property belonging to the United States which was 
in danger at the same time and under similar circumstances. 


The beneficiaries of this statute, as stated therein, are “ officers, 
enlisted men, and others in the naval service of the United States.” 

The memorandum decision is to the effect that the loss of a build- 
ing by fire can not be regarded as within any of the causes named by 
the act—shipwreck or other marine disaster or operations of war; 
that few of the articles were authorized by Navy regulations, and 
that civilian employees of naval training stations are not included 
in the phrase “ others in the naval service” and are not entitled 
under the act of October 6, 1917, to reimbursement for the value of 
personal property lost ashore with the destruction of naval training 
stations. 

It is obvious that a civilian employee of such a station is not an 
officer or enlisted man in the naval service. It is equally obvious that 
a civilian employee of such a station is not embraced in the term 
“others in the naval service.” See ew parte Reed, 100 U. S., 22; 
26 Comp. Dec., 147. The act does not include civilian employees of 
naval training stations whose services are rendered without being in 
the Navy and not in a military status. 

The memorandum decision is approved. 


COMMUTATION OF QUARTERS, HEAT, AND LIGHT—ARMY 
OFFICERS. 


During the period an officer or enlisted man of the Army is absent from duty 
on account of disease from any cause stated in the act of April 27, 1914, 
88 Stat., 353, which results in his being absent from duty on a nonpay 
status, or during other obsence from duty on a nonpay status, he is not 
entitled to commutation of quarters, heat, and light. 


Comptroller General McCarl to the Secretary of War, September 2, 1921: 


I have your letter of August 13, 1921, requesting decision of the 
question whether payment of commutation of quarters, heat, and 
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light is authorized in any case of an officer or soldier absent from 
duty on account of disease resulting from any cause stated in the 
following proviso of the act of April 27, 1914, 38 Stat., 353, 354: 


Provided, That hereafter no officer or enlisted man in active service who 
shall be absent from duty on account of disease resulting from his own intem- 
perate use of drugs or alcoholic liquors or other misconduct shall receive pay 
for the period of such absence, the time so absent and the cause thereof to be 
ascertained under such procedure and regulations as may be prescribed by the 
Secretary of War. 

The Army appropriation act for the fiscal year ending June 30, 


1922, approved June 30, 1921, 42 Stat., 75, provides: 


For commutation of quarters and heat and light to commissioned officers, 
warrant officers, members of the Nurse Corps, and enlisted men on duty at 
places where no public quarters are available, * 


This accords with the acts of February 27, 1893, 27 Stat., 480; 
March 2, 1901, 31 Stat., 901; March 2, 1907, 34 Stat., 1169; and 
March 4, 1915, 38 Stat., 1069, relating to such commutation. The 
person entitled to the commutation is the person described in the 
act who is on duty at a place where no public quarters are available. 

In the cases of commissioned officers of the Army who during 
the emergency were on duty in the field or on active duty without 
the territorial jurisdiction of the United States, and maintained a 
place of abode for a wife, child, or dependent parent, where quarters 
in kind were not available, the act of April 16, 1918, 40 Stat., 530, 
provides for such officer’s commutation of quarters, heat, and light 
for such dependents. The limitation to period “during the present 
emergency ” was extended by section 2 of the act of May 18, 1920, 
41 Stat., 602, “ until June 30, 1922 ”; and by said section such rights 
and benefits as are prescribed for officers in said act of April 16, 
1918, “shall apply equally for enlisted men now entitled by regula- 
tions to quarters or to commutation therefor.” 

Paragraph 1301, Army Regulations, as amended May 13, 1919, 
by C. A. R. No. 88, is as follows: 


An officer on duty at a station where he is properly in receipt of commuta- 
tion of quarters is entitled to the allowance during ordinary leave on full 
pay, and on sick leave. If he is relieved from duty at the station and then 
avails himself of a leave, his commutation ceases. 


The question presented for decision is whether an officer or soldier 
“absent from duty” under conditions described in the act of April 
27, 1914, is “on duty” within the meaning of the statutes relating 
to the payment of commutation of quarters, heat, and light, and 
the regulations prescribed by the Secretary of War which are in 
conformity with the statutes. 

The provisions of law relating to commutation of quarters, heat, 
and light are such that for the period an officer or enlisted man is 
not actually or constructively on duty he is not entitled to the com- 
mutation in his own right, and for the period he is not either actu- 
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ally or constructively on duty in the field or on active duty without 
the territorial jurisdiction of the United States he is not entitled to 
commutation for his dependents. 

If an officer or a soldier is absent from duty on a pay status the 
fact of such absence does not deprive him of such commutation. 
If he is absent from duty on account of disease resulting from any 
cause stated in the act of April 27, 1914, he is not in a pay status. 

Your question is answered as follows: 

An officer or soldier during the period he is absent from duty on 
account of disease resulting from any cause stated in the act of 
April 27, 1914, 38 Stat., 353, 354, which results in his being absent 
from duty on a nonpay status or who is otherwise absent from duty 
on a nonpay status is not entitled to commutation of quarters, heat, 
and light. 


CLERKS, UNITED STATES COURTS—COMPENSATION. 


Where the salary of a clerk of a United States court was inadvertently fixed 
in a lower grade than he was entitled tc under provisions of the act of 
February 26, 1919, 40 Stat., 1182, the certificate of the Attorney General 
correcting the erroneous action of his predecessor, by placing the clerk in 
the proper grade, may be given retroactive effect to July 1, 1919, tLe date 
the controlling act became effective, and payment of back pay to that date 
at the increased rate is authorized. 


Decision by Comptroller General McCarl, September 3, 1921: 

The Chief, State and Other Departments Division, has submitted 
for approval, disapproval, or modification, memorandum decision to 
the effect that a certificate by the Attorney General dated June 28, 
1921, can not be given a retroactive application in fixing the sal- 
aries of the clerks of the Federal courts for North Dakota and Wyo- 
ming at $4,000 per annum from July 1, 1919, instead of $3,500 per 
annum, as stated in the general schedule fixing all such salaries under 
the act of February 26, 1919, 40 Stat., 1182, and also that said certifi- 
cate being stated to correct error in the previous fixing of the sal- 
aries, it is sufficient to authorize the payment of such salaries at 
$4,000 per annum after June 28, 1921. 

The certificate of the Attorney General is as follows: 

DEPARTMENT OF JUSTICE, 

Washington, D. C., June 28, 1921. 


ORDER No. 


In order to correct error arising through inadvertently failing to take into 
consideration certain vital facts affecting the relative earnings of the clerk of 
the United States district courts, for the judicial districts of North Dakota and 
Wyoming, and peculiar to said districts, which if they had been taken into con- 
sideration would have placed said clerks in the class for which salaries of 
$4,000 per annum were fixed, the salaries of the clerks of the United States 
district courts for said district are hereby fixed at $4,000 per annum, respec- 
tively, from July 1, 1919, instead of $3,500 per annum, as stated in the general 
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schedule fixing all such salaries under the provisions of the act of February 26, 
1919, entitied “ An act fixing the salaries of the clerks of the United States dis- 
trict courts, and to provide for their office expenses and for other purposes,” 
and said general schedule of salaries is hereby modified accordingly. 


H. M, DAUGHERTY, 
Attorney General. 


The question of the salaries of the clerks of the United States 
district courts for the judicial districts of North Dakota and Wyo- 
ming was the matter of several decisions by the former Comptroller 
of the Treasury. 26 Comp. Dec., 1073, July 24, 1920, December 10, 
1920, and June 16, 1921. The former Comptroller of the Treasury 
was of the opinion, as expressed in these decisions, that when the 
salaries of the clerks had been fixed by the Attorney General in 
pursuance of the act of February 26, 1919, his power thereunder was 
exhausted, and neither he nor his successor could thereafter lawfully 
readjust any salaries so fixed in any individual case, but also ex- 
pressed the view that— 


If, however, through error, or inadvertence, the salaries of these two clerks 
have not heen adjusted in accordance with a construction of the statute as 
applied generally to clerks similarly situated, I think they are still open to 
adjustment upon such legal basis, the failure of your predecessor to so adjust 
them being an error of fact open to correction by you. 


I understand that the certificate of the Attorney General of June 
28, 1921, is given in connection with this view of the former Comp- 
troller of the Treasury. The certificate does not set out in detail the 
facts relating to the errors therein corrected, and I think that it 
properly should have shown the general character of those errors. 
The responsibility, however, is that of the Attorney General, and the 
issuing of that certificate justifies the accounting officers in assuming 
in connection with what was heretofore submitted to the accounting 
officers that there was before him everything necessary showing 
error in the'action of the former Attorney General. If such error 
existed it necessarily must have existed in the original fixing of the 
amounts of the salaries, and hence the correction must relate back to 
the original date. This is not giving retroactive effect in the ordinary 
sense, but making the salaries the true salaries from their proper 
date. The memorandum decision submitted is modified accordingly 


REINSTATEMENT OF LAPSED OR CANCELED WAR RISK 
INSURANCE. 


Where permanent total disability of persons insured under the war risk 
insurance act intervenes between the lapse or concellation of the policies 
and applications for reinstatement there is no longer any insurance to be 
reinstated, the contingency insured against having already happened. 

Reinstatement of lapsed or canceled war risk insurance is authorized regard- 
less of the physical condition of the applicant at time the application is 
made, provided that any disqualifying disease or injury or aggravation 
thereof existing at that time was suffered in active service in the World 
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War, and that proof showing the service origin of the disease, injury, or 
aggravation thereof, satisfactory to the director, be submitted during the 
lifetime of the insured. 


Comptroller General McCarl to the Secretary of the Treasury, September 3, 

1921: 

Referring to your request of July 8, 1921, for review by the Comp- 
troller General of a decision rendered by the Comptroller of the 
Treasury June 28, 1921, 27 Comp. Dec., 1084, dealing with reinstate- 
ment of war risk insurance which had lapsed or been canceled, you 
are advised that at the time your request was received there was 
pending before Congress a bill to establish a Veterans’ Bureau and 
to further amend the war risk insurance act which dealt with the 
matter of reinstatement of lapsed or canceled insurance. Action 
upon your request was postponed until this bill should have been 
disposed of in order that the contemplated review might be had in 
the light of this legislation if it should be enacted into law. The 
bill as finally amended has now been enacted into the law of August 
9, 1921, 42 Stat., 156, and the way is open to final disposition of 
your request. 

The law establishes the Veterans’ Bureau as an independent bureau 
under the President, so that the Secretary of the Treasury is no 
longer charged with supervision of the administration of war risk 
insurance laws. However, your request for review of the Comp- 
troller’s decision was presented to me while you were still in charge 
of that work, and therefore may properly be taken up and disposed 
of by a decision for the information and guidance of the officials 
of the newly created. bureau, to whom a copy of the decision will 
be sent. 

The facts before the Comptroller and his conclusion thereon are set 
forth in his decision and-need not be reviewed at length in this con- 
nection. The general question for decision was whether the Bureau 
of War Risk Insurance should pay certain insurance which had 
lapsed or been canceled, and had subsequently been reinstated with- 
out medical examination upon a statement by the applicant that he 
was in as good health as at the date of discharge or expiration of the 
grace period, when in fact after discovered evidence disclosed facts 
upon which the medical officers of the bureau based opinions that the 
reinstated applicants were not in as good health at the time of rein- 
statement as at the time of discharge or expiration of grace period. 

The Comptroller found no statute expressly regulating reinstate- 
ment of lapsed or canceled insurance. He did not question the right 
of the bureau to reinstate such insurance, but decided that reinstate- 
ment must be subject to the general right to insurance as conferred 
and limited by statute. As the statute provided for issuance of in- 
surance without medical examination, he decided that lapsed or can- 
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celed insurance must be reinstated, if at all, upon the footing thus 
established for war risk insurance. The only qualification placed 
upon this decision was that the applicant for reinstatement must not 
during the lapse interva! have become totally disabled so as to have 
no insurable interest to reinstate, and must not during said interval 
have contracted any new disqualifying disease or injury, the risk of 
which had not been assumed by the Government under the policy of 
insurance to be reinstated. 

Section 27 of the act of August 9, 1921, 42 Stat. 156, hereinbefore 
referred to provides: 


Sec. 27. A new section is hereby added to Article IV of the war risk insur- 
ance act, to be known as section 408, and to read as follows: 

“Sec. 408. In the event that all provisions of the rules and regulations other 
than the requirements as to the physical condition of the applicant for insur- 
ance have been complied with, an application for reinstatement of lapsed or 
canceled yearly renewable term insurance or application for United States Gov- 
ernment life insurance (converted insurance) hereafter made may be approved: 
Provided, That the applicant’s disability is the result of an injury or disease or 
of an aggravation thereof suffered or contracted in the active military or naval 
service during the World War: Provided further, That the applicant during his 
lifetime submits proof satisfactory to the director showing the service origin of 
the disability or aggravation thereof and that the applicant is not totally and 
permanenly disabled. As a condition, however, to the acceptance of an appli- 
eation for the reinstatement of lapsed or canceled yearly renewable term in- 
surance or United States Government life insurance (converted insurance) the 
applicant shall be required to pay all the back monthly premiums which would 
have become payable if such insurance had not lapsed, together with interest 
at the rate of 5 per centum per annum compounded annually on each premium 
from the date said premiunr is due.by the terms of the policy: Provided further, 
That where any soldier has heretofore allowed his insurance to lapse, while 
suffering from wounds or disease suffered or contracted in line of service, and 
was at the time he allowed his said policy te lapse entitled to compensation on 
account thereof in a sum equa! to or in excess of the amount due from him in 
premiums on his said insurance, and has since died from said wounds or disease 
without collecting or making claim for said compensation, or being allowed to 
reinstate his said policy on account of his physical condition, then and in that 
event said policy shall not be considered as lapsed, and the Veterans’ Bureau 
is hereby authorized and directed to pay cto the. beneficiaries of said soldier 
under said policy the amount of said insurance less the premiums and interest 
thereon at 5 per centum per annum compounded annually in installments as 
provided by law.” 


All pending or future applications for reinstatement of insur- 
ance will be dealt with under this section, and if any doubtful ques- 
tion of payment shall arise in connection with any such application 
it may be submitted by the Veterans’ Bureau for decision of the 
Comptroller General. The effect of the Comptroller’s decision is 
now limited to those cases which were in fact reinstated by the 
Bureau of War Risk Insurance upon a misstatement of the com- 
parative condition of the applicant’s health, intentional or other- 
wise. This review, therefore, will be limited to the operation of 
his decision upon those cases, 

Both the Comptroller’s decision and the new statute bar from the 
right to reinstatement those who have become permanently totally 
disabled after lapse or cancellation of their insurance and before 
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applying for reinstatement thereof. Permanent total disability of 
the insured vests the right to payment of otherwise effective war 
risk insurance as effectively as death itself, and where such dis. 
ability has intervened between the lapse and the application for re- 
instatement, it is clear, I think, that there is no longer insurance to 
be reinstated, the contingency insured against having already hap- 
pened. The Comptroller was correct in deciding that any such 
reinstatement was contrary to law. 

As regards cases which have been reinstated upon incorrect state- 
ments of the comparative physical condition of the applicant at 
the time of the application in which the applicant had not during 
the period of lapse become permanently totally disabled, both the 
Comptroller’s decision and the new statute bar from the legal right 
to reinstatement those applicants who during such period have 
contracted or sustained a new disqualifying disease or injury. I 
see no reason to doubt the correctness of the Comptroller’s decision 
in that respect. 

His decision, however, admits to the legal right of reinstatement 
those applicants who had a disease or injury not of service origin 
existing at the time of lapse notwithstanding progress during the 
lapse interval of such disease or injury. The act of August 9, 1921, 
hereinbefore quoted establishes a different rule for future reinstate- 
ments in that it requires that the reinstatement, without regard to 
physical condition of the applicant, may be approved only if the 
injury or disease, or aggravation thereof, was suffered or contracted 
in active service in the World War, and that such approval must 
be upon proof satisfactory to the director showing the service origin 
of the disability or aggravation thereof. In reaching his conclusion 
on this point the Comptroller had no express statutory provision to 
guide him, but construed the general provisions of war risk insur- 
ance laws according to his view of the spirit and intent of those 
laws. While the provision of the new statute on this point relates 
in terms to reinstatement upon applications thereafter made, I 
think the statute should be taken as declaratory of the general legis- 
lative policy and intent with respect to all reinstatements, past and 
future, and that the Comptroiler’s decision should now be modified 
so that one general rule to govern all reinstated insurance shall pre- 
vail. Accordingly reinstatements of this class heretofore made 
should now be taken as lawful or unlawful according as evidence 
vt the service origin of the disability or aggravation is or is not 
forthcoming. 

There remains for consideration the legal effect of the action of 


the bureau in reinstating insurance, which action was afterwards 
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determined to be without authority of law. This is understood to be 
the question intended to have been submitted for the Comptroller’s 
decision. 

Section 30 of the act of August. 9, 1921, 42 Stat., 157, adds to 
Article IV of the war risk insurance act a new section as follows: 


Sec, 411, Subject to the provisions of section 29 of the War Risk Insurance 
Act and amendments thereto policies of insurance heretofore or hereafter 
issued in accordance with Article IV of the War Risk Insurance Act shall 
be incontestable after six months from date of issuance, or reinstatement, 
except for fraud or nonpayment of premiums, 


Section 29 of the war risk insurance act referred to in this new 
section of the act deals with insurance of enemy aliens, conscientious 
objectors, deserters, etc. The new section clearly defines and limits 
the power and duty of the director in the premises. If the mis- 
statements upon which a policy of insurance has been reinstated 
amount to fraud, it is the director’s right and duty to revoke the 
reinstatement and cancel the insurance, regardless of when it was 
reinstated. If insurance has stood reinstated for six months the 
reinstatement can not be revoked or the insurance canceled for any 
other cause than fraud or failure to pay premiums. Conversely, if 
reinstatement has not stood for six months, the director may correct 
any error of law or fact involved in the reinstatement and may 
revoke the reinstatement, or cancel the insurance, or take other 
action to make the correction effective. 

I think what has been said covers fully all of the questions in- 
volved in the Comptroller’s decision. If any other question has 
arisen or shali arise in this connection, or if this decision leaves any 
phase of this matter still in doubt, the Director of the Veterans’ 
Bureau may submit for decision of the Comptroller General such 
question or questions as may arise under-his administration. 


PANAMA CANAL—EMPLOYMENT OF NAVAL OFFICERS. 


During the period an officer of the Navy is employed by the Panama Canal, 
all amounts received under his commission in the Navy, whether denomi- 
nated pay or allowances, either in his own right or by reason of main- 
taining dependents, are construed as “ official salary’ within the meaning 
of the act of August 24, 1912, 37 Stat., 561, and must be deducted, as di- 
rected by provisions of that statute, from the compensation paid him by 
the Panama Canal. 


Comptroller General McCarl to the Governor of the Panama Canal, September 
6, 1921: 


I received on August 30, your letter of August 20, 1921, as follows: 


I have the honor to submit for your determination the question as to whether 
Lieutenant Harry Champeno, an officer of the United States Navy, may be 
employed by the Panama Canal on the Isthmus without deducting from the 
pay fixed for the position which he occupies under the Panama Canal, that 
part o* the pay he receives from the Navy as allowances for heat, light, and 
quarters, 
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Section 4 of the Panama Canal Act approved August 24, 1912, contains the 
following language: 

“Tf any of the persons appointed or employed as aforesaid shall be persons 
in the military or naval service of the United States, the amount of the official 
salary paid to any such person shall be deducted from the amount of salary 
or compensation provided by or which shall be fixed under the terms of this 
act.” 

Effective June 28, 1920, Lieutenant Champeno was employed by the Panama 
Canal as supervisor of harbor craft. The rate of pay for this position was 
only $346.00 a month up to July 31, 1920, but effective August 1, it was in- 
creased to $400.00 a month. This office was informed that this party’s Navy 
pay was $346.00 a month, and this amount was accordingly deducted from the 
$400.00 beginning August 1, which left a balance of $54.00 a month to be paid 
by the Panama Canal. 

However, additional information has just been received regarding the Navy 
pay in question which discloses the fact that, in addition to the regular monthly 
Navy pay of $346.00, a monthly allowance of approximately $70.00 for com- 
mutation of heat, light, and quarters maintained for dependents, is being al- 
lowed. The question therefore now arises as to whether this allowance should 
be included in the amount of the official naval salary to be deducted from the 
total pay of the Panama Canal position. 

In view of the foregoing, no further payments will be made to Lieutenant 
Champeno by the Panama Canal until your decision in the matter has been 
received, 


The applicable statute, 37 Stat., 561, including the portion quoted 
by you, provides: 


* * * the President is thereafter to complete, govern, and operate the 
Panama Canal and govern the Canal Zone, or cause them to be completed, 
governed, and operated, through a governor of the Panama Canal and such other 
persons as he may deem competent to discharge the various duties connected 
with the completion, care, maintenance, sanitation, operation, government, and 
protection of the canal and Canal Zone. If any of the persons appointed or 
employed as aforesaid shall be persons in the military or navai service of the 
United States, the amount of the official salary paid to any such person shall 
be deducted from the amount of salary or compensation provided by or which 
shall be fixed under the terms of this Act. The governor of the Panama Canal 
shall be appointed by the President, by and with the advice and consent of the 
Senate, commissioned for a term of four years, and until his successor shall be 
appointed and qualified. He shall receive a salary of ten thousand dollars a 
year. All other persons necessary for the completion, care, management, main- 
tenance, sanitation, government, operation, and protection of the Panama Canal 
and Canal Zone shall be appointed by the President, or by his authority, remov- 
able at his pleasure, and the compensation of such persons shall be fixed by 
the President, or by his authority, until such time as Congress may by law 
regulate the same, but salaries or compensation fixed hereunder by the Presi- 
dent shall in no instance exceed by more than twenty-five per centum the 
salary or compensation paid for the same or similar services to persons em- 
ployed by the Government in continental United States. 


It appears from the Navy Register for 1921 that the officer holds 
a temporary commission as lieutenant in the line of the Navy under 
the act of May 22, 1917, 40 Stat., 84, and that he holds the grade of 
chief machinist in the permanent naval establishment. 

The question presented of what is to be considered the “ official 
salary ” of officers of the Army and Navy and to be deducted from 
the compensation received by them by reason of employment in con- 
nection with the canal enterprise is not a new one, as the act of June 
28, 1902, 32 Stat., 481, providing for the construction of the canal, 
contained the following in section 7: 


* * * the President is hereby authorized through said Commission to 
employ in said service any of the engineers of the United States Army at his 
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discretion, and likewise to employ any engineers in civil life, at his discretion, 
and any other persons necessary for the proper and expeditious prosecution of 
said work. The compensation of all such engineers and other persons employed 
under this Act shall be fixed by said Commission, subject to the approval of 
the President. The official salary of any officer appointed or employed under 
this act shall be deducted from the amount of salary or compensation provided 
by or which shall be fixed under the terms of this Act. 


In construing the term “official salary” in this act, it was said, 


31 MS., Comp. Dec., 565, 567, December 9, 1904 (Case of Maj. Louis 
A. La Garde) : 

The intent of the act of June 28, 1902, supra, would appear to be to place 
the civilian and Army and Navy oflicers, employed under the act, upon a footing 
of equality as to compensation and emoluments, and, therefore, the words “ offi- 


cial salary ” should be construed in the general and broad sense to mean “ offi- 
cia] compensation.” . 


That decision approved the following decision of the Auditor for 
the State and Other Departments: 


I therefore decide that the term “ official salary ” is to be taken in the sense 
of “pay and allowances” or “conrpensation,” and that when an officer of the 
Army or Navy, or any other branch of the Government service, is employed by 
the commission all pay and allowances he receives, or is entitled to receive, as 
such officer, is to be deducted from his compensation as fixed by the commission, 


In 33 MS., Comp. Dec., 242, April 9, 1905 (case of Maj. La Garde), 
it was said with respect to the claim for forage allowance of an cf- 
ficer of the Army employed by the Isthmian Canal Commiss on: 


Forage is a conditional allowance made to officers serving in the military 
service, conditions being such as to authorize such allowance. While Major La 
Garde is a military man, yet his service in the Canal Commission is that of a 
civilian, and I know of no law granting forage to a person in the civil service 
of the Government. Even if it should be held otherwise, and if such allowance 
Was made, it would have to be held that such allowance was part of ais official 
salary as a surgeon in the United States Army, and any such amount paid him 
would have to be deducted from the salary of six thousand dollars allowed him 
as an officer under the Isthmian Canal Commission. 


In 12 Comp. Dec., 143, it was held that an allowance paid an 
officer of the Army for commutation of quarters is a part of his 
“ official salary” and should be deducted from his compensat‘on as 
fixed by the Canal Commission. 

In 12 Comp. Dec., 343, it was held that an officer of the Army em- 
ployed by the Canal Commission was not entitled to the 19 per cent 
increase of pay for foreign service (at that time authorized for Army 
service proper in the Canal Zone), but if he had received said in- 
crease it was a part of his “ official salary” and must be deducted 
from his compensation as fixed by the commission. To the saime 
effect is 13 Comp. Dec., 150, 153. 

It thus appears that the term “ official salary ” as applied to officers 
on the active list of the Army and Navy employed under authority 
of legislation for the construction of the canal had a well-defined 
and accepted meaning prior to August 24, 1912. Under a well- 
established rule of statutory construction, when the same phrase or 
term is found in later legislation of the same or similar character, 
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and without language of any kind to indicate otherwise, there is a 
presumption that the legislature has used the phrase or term with 
the construction theretofore placed upon it; that is, has adopted the 
construction in the later legislation. United States v. Cerecedo 
Hermanos y Cia., 209 U. S., 337. 

To adopt any other construction of the term “ official salary ” as 
used in the act of August 24, 1912, would make impracticable, if not 
impossible, the application of the 25 per cent clause to officers on 
the active list of the Army and Navy employed by the Panama 
Canal. 

Accordingly, you are informed that all amounts, whether denomi- 
nated pay or allowances, received by Lieut. Champeno under his com- 
mission in the Navy, whether received in his own right or by reason 
of maintaining dependents, and whether received properly or im- 
properly, are construed as “ official salary ” within the meaning of 
the act of August 24, 1912, and must be deducted from the compen- 
sation paid him by the Panama Canal, that compensation being the 
total compensation he is entitled to receive from the United States, 
and it is not to be supplemented in any form or manner whatsoever. 


SUPPLEMENTAL CONTRACTS—FISCAL YEAR APPROPRIATION 


CHARGEABLE WITH PRICE OF GASOLINE ORDERED LATE IN 
JUNE. 


The well-established rule of law that the amendment, modification, or supple- 
ment of a Government contract must be in the interest of the United States, 
is complied with if there is an actual saving in money to the Government, 
regardless of the fact that the purchase price of a commodity may be in- 
creased ; hence, contracts for furnishing gasoline to the Government fixing 
a certain price per gallon and specifying certain methods of delivery may 
be supplemented by increasing the price per gallon, if the method of de- 
livery is so changed as to net the Government an actual saving. 

Where contracts for delivery of large quantities of gasoline were entered into 
late in June, 1921, providing for delivery in monthly installments over a 
period of eight months during the fiscal year 1922, it is apparent that the 
gasoline was required for the current monthly needs of the service for the 
fiscal year 1922, and the purchase price must be charged to the appropria- 
tions for that year. 


Comptroller General McCarl to the Secretary of War, September 6, 1921: 

By letter dated August 31, you transmit a contract with the Midco 
Oil Sales Co. dated June 27, 1921, the draft of a proposed agreement 
supplemental thereto and certain other papers and request an opinion 
“as to the legality of the proposed supplemental agreement in all its 
phases in order to bind the United States and the contractor in its 
performance as written, and the disbursement of funds in the set- 
tlement of the deliveries provided for therein from the appropria- 
tion ‘Air Service, Army, 1921.’” 

In reply I have to advise that it is no part of the duty of this office 
to construe provisions in, or render opinions as to the legality of, 
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proposed contracts, and nothing that may be said herein is to be 
interpreted as preventing the General Accounting Office from having 
and exercising entire freedom of action in passing upon any accounts 
or claims that may hereafter come before it involving any payments 
under the contract of June 27, 1921, or any amendment thereof or 
supplement thereto. 

The contract dated June 27, 1921, provided for the furnishing of 
gasoline for delivery in contractor’s tank cars at various flying fields 
throughout the United States at stipulated prices presumed to be 
based on the price of 15] cents per gallon at the refinery plus an 
amount sufficient to cover cost of delivery, the fixed prices ranging 
from 18} cents for delivery at Post Field, Okla., and Scott Field, 
I]l., to 25 cents for deliveries to fields in California. 

The contractor’s proposal on which the contract was based quoted 
a price of 19 cents in Government tank cars and 15} cents in con- 
tractor’s tank cars, f. o. b. refinery, in addition to the delivered 
prices in contractor’s tank cars at the various flying fields hereinbe- 
fore referred to. The contractor’s bid was accepted and contract 
awarded at the delivered prices for quantities aggregating 2,439,000 
gallons for delivery at 14 different fields, and for 419,250 gallons 
to be delivered in the contractor’s tank cars at the refinery at 15} 
cents, but the Government expressly reserved the right to accept 
any quantity f. o. b. refinery in Government’s tank cars at 19 cents. 

It appears that although the gasoline was required and purchased 
for the Air Service the contract was made by the Quartermaster 
Corps and that after the contract was executed the Air Service ad- 
vised the Quartermaster General that there were no storage facili- 
ties at the flying fields to which deliveries are to be made under the 
contract and that therefore the tank cars can be unloaded only as 
the gasoline is used from day to day, thus entailing large and ex- 
traordinary expenditures to cover the cost of demurrage and stor- 
age for the detention of the contractor’s tank cars in which delivery 
is made. It is due to this alleged condition that the supplemental 
agreement is proposed to provide for deliveries in Government tank 
cars instead of in contractor’s tank cars, the prices stipulated in the 
proposed supplemental agreement for deliveries aggregating 2,439,000 
gallons at the 14 stations ranging from 20.6 cents for delivery at 
Chanute Field, Tll., to 27.1 cents for delivery at Carlstrom Field, Fla., 
and are alleged to be based on the refinery price of 18 cents per gallon 
in Government tank cars (not 19 cents as provided in the original 
contract), plus transportation charges. I may state here that there is 
a discrepancy in the statement of the price in several cases in the 
proposed supplemental agreement, for instance, “ twenty-seven and 
1/100 cents ($0.271) per gallon,” which evidently was intended to be 
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“twenty-seven and 1/10 cents ($0.271) per gallon.” With reference 
to the remainder, consisting of 419,250 gallons, provision is made for 
delivery as follows: 


F. o. b. destinations to be named by the contracting officer, in Government 
tank cars, to be furnished by the contracting officer at contractor’s refineries 
at a net price per gallon made up on a basis of eighteen ($.18) cents f. o. b. 
ears at loading point plus actual freight rate:to destination. Contractor's 
invoices will indicate freight rate used in computing unit price at destination. 
The word “ Destination” as used herein shall be construed to mean Govern- 
ment siding at field where cars are unloaded. 


The proposed supplemental agreement also contains a reservation 
as follows: 


The Government reserves the right to accept any quantity f. 0. b. refinery 
in Government tank cars at eighteen ($.18) cents per gallon, or in contractor’s 
tank cars f. o. b. refinery at fifteen and seven-eighths (15%) cents per gallon 
or f. o. b. any other destination hereafter designated by the contracting 
officer at a unit price per gallon at destination established on the basis of the 
prices hereinbefore mentioned f. o. b. refinery, in either contractor’s or Gov- 
ernment tank cars, plus freight rate to destination. 


The reason assigned by the contractor for quoting a lower price 
for delivery insits own tank cars than for delivery in Government 
tank cars is that by the use of its own tank cars it would receive 
from the carrier for such use a drawback or payment amounting 
to 3 cents per mile on the movement of loaded cars. It is also 
alleged that the Government would receive a like drawback for the 
use of its tank cars and that considering this item, together with the 
demurrage resulting from the necessary detention of contractor’s 
tank cars when deliveries are made therein, the proposed supple- 
mental agreement, even with the increased prices stipulated therein, 
will be in the interest of the United States and result in a consider- 
able saving in money over the original contract. If such are the 
facts, and of course this office can assume no responsibility for the 
correctness of the allegations or the existence of the facts, I do not 
understand why there should have been any doubt as to the author- 
ity to enter into a supplemental agreement, because it is too well 
established to require the citation of authorities that a Government 
contract always can be amended, modified, or supplemented by the 
contracting officer with the consent of the contractor when such 
amendment, modification, or supplement is clearly in the interest 
of the United States. 

The proposed supplemental agreement purports to cover the en- 
tire purchase, although deliveries under the original contract were 
to be made in equal monthly installments beginning July 1, 1921, 
and ending February 28, 1922. It is assumed that deliveries have 
been made as required under the original contract for the months 
of July and August and so far as now appears the increased prices 
stipulated in the proposed supplemental agreement can not be made 
to apply to such deliveries. 
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I note that the original contract as well as the proposed supple- 
mental agreement indicates that the expenditures involved are to 
be charged to the appropriation for the fiscal year 1921. This would 
appear to be a clear case of misapplication of an appropriation. 
The advertisement requesting bids in this. case stated that the bids 
would be opened June 27, 1921, and the contract purports to have 
been entered into on said date, but it expressly provides that deliv- 
eries shall be made in equal monthly installments beginning with 
the month of July, 1921, and extending over a period of eight months 
ending February 28, 1922, on calls made by the office of the Chief 
of Air Service. It is also shown that there were no storage facilities 
and that the gasoline was to be consumed as delivered. There was 
no exigency during the fiscal year 1921 requiring the purchase of this 
large quantity of gasoline for immediate delivery to supply the needs 
of said fiscal year. On the contrary no deliveries were required 
or authorized prior to July 1, 1921, and it is shown conclusively 
that the gasoline was required for the current monthly needs of 
the Air Service for the first eight months of the fiscal year 1922. 
It is not difficult to understand how the need for an article of equip- 
ment, such as a typewriter, might arise during the fiscal year 1921 
and its purchase be delayed until the latter part of June, but as to 
supplies that are consumed as used, such as gasoline, it can not be 
held that they were purchased to supply a need of the fiscal year 
1921 when the contract is made late in the ‘month of June and ex- 
pressly precludes the possibility of delivery before July 1, 1921. 


TRANSPORTATION OF HOUSEHOLD GOODS—NAVAL RESERVE 
FORCE. 


An cfficer of the Naval Reserve Force relieved from active duty, who upon his 
own responsibility and at his own expense packs, crates, and transports 
his hcusehold goods, instead of making proper application in writing and 
receiving written authority to effect shipment at his own expense, or other- 
wise complying with the Navy Regulations, is not entitled to be reimbursed 
the expenses connected therewith. 


Decision by Comptroller General McCarl, September 7, 1921: 
William A. Nichols, lieutenant (chaplain), United States Naval 
Reserve Force, applied August 19, 1921, for a review of the action of 
the Navy Department Division, General Accounting Office, in dis- 
allowing by settlement No. 237136, of August 13, 1921, his claim 
“for transportation of household effects from Newport, R. I., to 
New Dorp, Staten Island, New York City, including packing, box- 
ing, crating, and forwarding as per vouchers herewith, $258.74.” 
As to the facts: By order of March 24, 1921, delivered April 4, 
1921, the claimant was “ detached from duty at the Naval Torpedo 
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Station, Newport, R.1.,” and directed to “proceed * * * home 
and upon arrival * * * honorably discharged from active serv- 
ice in the Navy.” By letter of February 9, 1921, preliminary to the 
issuance of the above order, the claimant was informed by the Sec- 
retary of the Navy that “on being reiieved of all active duty, the 
Navy Regulations give you transpertation for * * * household 
effects to your officiai home.” It appears that the claimant personally 
arranged for the packing, crating, and transportation of his effects; 
at least there is no evidence with the papers indicating that “ proper 
application has been made therefor in writing ” or that the claimant 
received “ authority in writing to effect shipment at his own expense, 
subject to claim for reimbursement.” 

Section 12 of the act of May 18, 1920, 41 Stat., 604, provides in part: 


* * * And provided further, That the personnel of the Navy shall have the 
benefit of all existing laws applying to the Army and the Marine Corps for the 
transportation of household effects. 


Navy Department General Order No. 35 of January 5, 1921, cover- 
ing “Transportation of household effects,” paragraph 4, section 2, 
under the head of “Allowances, special cases” provides in part: 


For * * * commissioned officers, warrant officers, chief petty officers, and 
petty officers, first class, of the Naval Reserve Force who may be ordered from 
an inactive to an active duty status (if for purposes other than for training), 
packing, crating, and transportation of the permanent change of station allow- 
ance, as fixed in table of section 1, are authorized from their homes to places of 
duty when ordered to active duty, and also from places of active duty to their 
homes on termination of such duty * * *. 


The same order, section 8, under the head of “Application for trans- 
portation of household effects,” provides: 


1. No household effects shall be packed, crated, or transported at public 
expense— 

(a) Until proper application has been made therefor in writing; and (if 
shipment is not made or arranged for by a supply officer). 

(b) Until the owner or his agent receives authority in writing to effeet ship- 
ment at his own expense, subject to claim for reimbursement. (See par. 3 
below.) 

2. Where household effects are located within established zone limits, applica- 
tions for shipment shall be addressed to the supply officer at the yard, station, 
or base concerned, 

3. Where household effects are not located within established zone limits, 
applications for authority to pack, crate, haul (and ship, if shipment is made on 
commercial bill of lading) at one’s own expense, subject to claim for reimburse- 
ment, shall be addressed to the applicant’s immediate commanding officer, who 
shall, in writing, authorize the same in all proper cases; provided, that commis- 
sioned officers serving at interior points of the United States and having no 
superior officer at the immediate point concerned, and naval attachés and other 
commissioned officers serving on special duty at points abroad (including terri- 
torial possessions of the United States), where they have no superior officer at 
the immediate point concerned, may issue their own authorization. 


It is well settled that an officer or other person connected with the 
military establishment who upon his own reseponsibility and at his 
own expense packs, crates, and transports his baggage contrary to the 
provisions of the Army Regulations is not entitled to be reimbursed 
the expenses connected therewith. 18 Comp. Dec., 415; 26 id., 211. 
















120 DECISIONS OF THE COMPTROLLER GENERAL. 





As with the military establishment under its regulations, so with the 
naval establishment under its regulations. The injunction must be 
given effect, that “No household effects shall be packed, crated, or 
transported at public expense” except under certain specified con- 
ditions, none of which conditions appears to be present in this case. 
Upon a review of the matter the settlement is sustained. 


PER DIEM IN LIEU OF SUBSISTENCE. 


Regulations of a department providing that an oflicer or employee is not en- 
titled to per diem in lieu of subsistence during absence from his official 
headquarters and while on official duty at the place where he maintains 
his home may be amended so as to authorize payment of per diem in such 
a case, but the amendment would be prospective only, authorizing pay- 
ment of the per diem only on and after date of its approval by the proper 
administrative officer. 
Decision by Comptroller General McCarl, September 7, 1921: 
The Secretary of the Treasury applied August 8, 1921, for revi- 
sion of the action of the Auditor for the Treasury Department in 
disallowing by his settlement No. 12131 of June 15, 1921, an item in 
the account of J. L. Summers for the period from January 1 to 31, 
1921, as follows: 


112. Frank A. Bell, Cleveland, O., $133.04. On Nov. 6, 8, 9, 10, 11, 12. 13, 15, 
16, 17, 18, 19, 20 examiner works in home town and claims $4 per diem while 
there, or a total of $56. Also 5 days charged for on Nov. 7, 14, 21, 25, 28 
($20.00) which is incorrect as set forth in letter 5/4/21. Total disallowed, 
76.00. 


The five days referred to “as set forth in letter 5/4/21,” were four 
Sundays and one holiday spent at Wilkinsburg, Pa., located at a 
point approximately 6} miles from Pittsburgh. 

The application of the Secretary is as follows: 


There is enclosed herewith for your action a communication of the Deputy 
Comptroller of the Currency of August 2, 1921, with accompanying papers, 
relative to a disailowance of $76 * * *. The letter of the Deputy Comptroller 
refers to an office circular of February 20, 1920, as modified by office circular 
of June 27, 1921, and requests that the questions involved be submitted for 
revision Of the findings of the auditor. 


It appears that the said Frank A. Bell in whose voucher the dis- 
allowance was made was appointed an assistant to national bank 
examiner by the Comptroller of the Currency, with the approval of 
the Secretary of the Treasury, by an appcintment which, in addi- 
tion to fixing the amount of compensation, provided for reimburse- 
ment of “ necessary traveling expenses and allowed per diem at the 
rate of $4 in lieu of subsistence while absent from headquarters on 
official business”; furthermore, as indicated on the voucher, his 
“headquarters” or post of duty was at Cleveland, Ohio, although 
during the period over which the per diem was claimed on the 
voucher he was operating in Pittsburgh and vicinity, apparently 
traveling back and forth from the “ Pittsburgh office” after each 
tour of duty in the vicinity thereof. 
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The home of the said examiner is stated on the voucher as 7929 
Tioga Street, Pittsburgh, Pa. 

Circular No. 10 of February 20, 1920, issued by the Comptroller 
of the Currency, provided: 
To all national bank examiners: 


It has come to the attention or this office that in a number of cases examiners 
maintain homes at a city other than the one designated his official headquarters. 

In cases of this kind the examiner will not be entitled to per diem when work- 
ing in the town where he maintains a home. 


Circular No. 49 of June 27, 1921, likewise issued by the Comp- 
troller of the Currency, provided: 


To all national bank craminers: 


Referring to office circular of February 20, 1920, you are advised that the 
position therein taken is hereby modified to entitle an examiner or an assistant 
to per diem when actually engaged in the examination of a bank in a town, not 
official headquarters, in which he maintains a home. 


Section 13 of the act of August 1, 1914, 38 Stat., 680, provides in 
part: 


Sec. 13. That the heads of executive departments and other Government 
establishments are authorized to prescribe per diem rates of allowance not 
exceeding $4 in lieu of subsistence to persons engaged in field work or traveling 
on official business outside of the District of Columbia and away from their 
designated posts of duty when not otherwise fixed by law * * *. 


The office order, Circular No. 10, which apparently has been ap- 
plied at least for the period between the date of its issuance, Febru- 
ary 20, 1920, and the date of issuance of the amendatory order, Cir- 
cular No, 49, June 27, 1921, is in effect a regulation which, under the 
circumstances, may be presumed to have had at least the implied 
approval of the Secretary of the Treasury. 

Under section 13 of the act of August 1, 1914, the Secretary of the 
Treasury alone may prescribe “the per diem rates of allowance”; 
however, it is competent for the Comptroller of the Currency to 
make changes in designated headquarters or posts of duty if so 
authorized by the Secretary. 27 Comp. Dec., 439. Circular No. 10 
in effect provides for the fixing of headquarters at an examiner’s or 
assistant examiner’s home when there engaged in the performance 
of official duties. 

It is recognized, in the absence of regulations provided to the con- 
trary, that an employee with designated headquarters elsewhere, en- 
gaged in the performance of official duties at his home, is entitled 
in a proper case to the per diem allowance while so engaged, 21 Comp. 
Dec., 785; 25 id., 240; therefore the amendment of Circular No. 10 
of February 20, 1920, by Circular No. 49 of June 27, 1921, if legally 
effective, it is prospective only, with the understanding, of course, 
that the assignment to duty at one’s home is not for the convenience 
of the one so assigned. 27 Comp. Dec., 981. 

Upon a review of the matter the settlement as to this item is sus- 
tained. 
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SUPPLEMENTAL CONTRACTS. 


Where an original contract specifies a certain number of articles to be furnished 
the Government at a fixed unit price, without mention of the war sales tax, 
the contractor must bear the war sales tax, and a supplemental contract 
which increases the number of articles to be furnished and provides that 
the Government shall pay the war sales tax on the entire number called 
for by both original and supplemental contracts, without any other change 
in the specifications or conditions of delivery, is an attempt to increase the 
Government’s obligation to the extent of the tax on the articles called for 
by the original contract with no consideration passing to the Government, 
and is, therefore, to that extent null and void. The only legal effect of the 
supplemental contract is to provide for furnishing the additional number 
of articles at the unit price plus the war sales tax. 


Decision by Comptroller General McCarl, September 7, 1921: 


By settlement No. 63924, dated March 21, 1921, and settlement No. 
65183, dated April 30, 1921, the former Auditor for the War Depart- 
ment allowed credit for payments aggregating $74,943.85 and 
$12,278.95, respectively, made by Maj. C. E. Gray, as disbursing 
officer, Quartermaster Corps, United States Army, to Pierce-Arrow 
Motor Car Co. during the months of January, February, March, 
and April, 1919, covering the amount of war sales tax on 842 chassis 
and certain quantities of extra equipment furnished and delivered 
under contract dated September 24, 1918, as amended by supple- 
mental agreement dated October 23, 1918. 

The contract of September 24, 1918, provided for the furnishing 
and delivering of 1,100 chassis at the unit price of $3,000 each, with 
no stipulation whatever as to tax, deliveries to be made as follows: 


100 in October, 1918. 
200 in December, 1918. 
400 in January, 1919. 
400 in February, 1919. 


The supplemental agreement dated October 23, 1918, after re- 
ferring to the contract of September 24, 1918, provided: 


Now, therefore, it is hereby agreed that the provisions of said contract shall 
be changed in the following particulars, and in these respects only, and in con- 
sideration thereof the contractor shall receive $1,677,450.00 more than stipu- 
lated in said original contract, viz: 

1. Schedule “A” of said contract shall be amended by striking out the words 
“1,100” and substituting the words “ 1,600.” 

2. By adding the following clause to the delivery schedule: “125 each in 
March, Aprjl, May, and June, 1919.” 

8. The following clause shall be added to Schedule “A”: “ plus an amount ap- 
proximating $144,009, equivalent to the war tax on the manufacture and sale 
of motor trucks.” 

4. The following clause shall be added to the contract: “In addition to the 
contract price hereinbefore provided, the Government shall pay to the contractor 
a sum equal to such direct war tax on the manufacture and sale of the articles 
herein contracted for as is now in effect om as may hereafter be imposed: Pro- 
vided, however, that such tax as may hereafter become effective shall only 
apply and be added to the price of such articles herein contracted for as may 
be delivered after the said tax becomes operative. 


5. Each and every term and condition of the original contract shall remain 
in full force and effect. 
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It is clear that the intent and purpose of this supplemental agree- 
ment was not only to provide for the furnishing and delivering of 
500 additional chassis but also to add the amount of the war sales tax 
to the purchase price of the entire lot of 1,600 chassis, but I can not 
concede that such was its legal force and effect. 

Under the contract of September 24, 1918, the Government ac- 
quired the right to have the 1,100 chassis covered thereby furnished 
and delivered to it at the net price of $3,000 per chassis, the contractor 
to bear any and all war sales taxes. No executive or administrative 
officer of the Government had the power or authority to relinquish 
that right or, without good and valid consideration, to enter into a 
contract involving any curtailment thereof. 

The so-called amendments provided for in the supplemental 
agreement of October 23, 1918, in so far as they relate to the 1,100 
chassis and sets of equipment covered by the contract of September 
24, 1918, made no change in quantity, quality, or specifications of the 
articles to be delivered, or in the time, place, manner, or condition 
of delivery, the only change with reference to such chassis and 
equipment being the attempt to add to the purchase price the amount 
of the war sales tax. This must be construed as an attempt to in- 
crease the Government’s obligation under the contract of September 
24, 1918, or to relinquish or curtail the rights acquired thereunder 
without any consideration passing to the Government. To the ex- 
tent therefore that the supplemental agreement of October 23, 1918, 
attempted to increase the purchase price of the chassis and equip- 
ment covered by the contract of September 24, 1918, it is null and 
void. And it must be held that the legal effect of the said supple- 
mental agreement was merely to provide for the furnishing and 
delivering of 500 additional chassis at the unit price of $3,000 each, 
plus the war sales tax thereon, deliveries to be made in March, 
April, May, and June, 1919, as stipulated. 

The auditor’s action in allowing credit for the payments now 
under consideration was erroneous and upon a revision on my own 
motion of the two settlements hereinbefore mentioned, in so far as 
they relate to said payments, they are reversed and differences of 
$75,943.85 and $12,278.95, respectively, are certified in favor of the 
United States. 

The War Department Division of the General Accounting Office 
will note these and like erroneous payments as a caveat against any 
claims which the Pierce-Arrow Motor Car Co. may hereafter pre- 
sent and take such other steps as may be necessary to collect the 
amount of such erroneous payments. 








124 DECISIONS OF THE COMPTROLLER GENERAL. 






FEES OF UNITED STATES MARSHALS UNDER FOOD AND DRUG ACT. 


Under the food and drug act of June 30, 1906, 34 Stat., 771, providing that 
proceedings thereunder shall conform as near as may be to proceedings 
in admiralty, a deputy United States marshal is entitled to a fee of $2 
only, as provided by paragraph 13 of section 829, Revised Statutes, for 
service of each warrant of arrest of goods seized for violation of the act, 
whether constituent parts ‘of the goods described in each warrant are 
located at one spot in an establishment, in different locations in the 
same establishment, or in different establishments at widely separated 
points. 

In proceedings under the food and drug act of June 30, 1906, 34 Stat., 771, 
which the statute directs shall conform to admiralty proceedings as near 
as may be, when a deputy United States mgrshal finds the goods described 
in a warrant of arrest at more than one place and constitutes the pro- 
prietors of the several establishments in which the goods are arrested 
to serve as keepers without pay, copies of warrants furnished such 
keepers are not “ writs or papers furnished at the request of any party” 
within the meaning of paragraph 11 of section 829, Revised Statutes, and 
the marshal, therefore, is not entitled to the fee of 10 cents a folio pro- 
vided by that statute. 

The furnishing of a copy of a warrant of arrest seizing goods under the food 
and drug act of June 30, 1906, 34 Stat., 771, proceedings under which con- 

form to admiralty proceedings, to a newspaper for publication, may be 

considered as a “proclamation in admiralty” within the meaning of 
paragraph 12 of section 829, Revised Statutes, for which a deputy United 

States marshal is entitled to a fee of 30 cents. 


Decision by Comptroller General McCarl, September 7, 1921: 


The Chief, State and Other Departments Division submitted 
August 13, 1921, the following: 


I have the honor to submit, for your approval, disapproval or modification, 
holding upon explanations to suspensions in the settlement by Auditor for 
State and Other Departments, of the account of P. J. Duane, United States 
marshal for the district of Massachusetts, for the December quarter, 1920, per 
J. F. O. certificate No. 11131, dated May 31, 1921, which involves the construc- 
tion of paragraphs 11, 12, and 13 of section 829, R. S., and of the act of June 30, 
1906, 34 Stat., 768 and 771. 

It is held: 

(1) That only one fee for service of an attachment in rem may be charged. 

(2) That any additional service fees charged for seizure of segregated lots 
of the merchandise covered by the writ and erroneously allowed in the settle- 
ment of the account may be recharged. 

(3) That, as the writ is directed solely against the merchandise and in it 
no particular persons are summoned to answer, it constitutes a “ general moni- 
tion,” according to the definition in Bouvier, and there was no occasion for 
personal service and there were no persons to accept services; and conse- 
quently the charge of fees for service of monition in executing the writ 
should be disallowed. 

(4) That copies furnished to the keepers appointed to hold in custody the 
parcels of merchandise were not furnished to “parties” as provided in 
paragraph 11 of section 829, R. S., U. S., and should be disallowed. 

(5) That, although deputy did not charge specifically for “ proclamation 
in admiralty,” under paragraph 12, said proclamation is covered by the charge 
for copies and is, in my judgment, actually a copy of the writ and should be 
allowed. 

(6) That as the warrant directs notice to be advertised in certain news- 
papers and a like notice to be posted at the Boston courthouse, fees should be 
allowed for these copies. 


Paragraphs 11, 12, and 13 of section 829 of the Revised Statutes 
are as follows: 

For copies of writs or papers furnished at the request of any party, ten cents 
a folio. 


For every proclamation in admiralty, thirty cents. 
For serving an attachment in rem or a libel in admiralty, two dollars. 
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Section 10 of the act of June 20, 1906, 34 Stat., 771, is as follows: 


Sec. 10. That any article of food, drug, or liquor that is adulterated or mis- 
branded within the meaning of this Act, and is being transported from one 
State, Territory, District, or insular possession to another for sale, or, having 
been transported, remains unloaded, unsold, or in original unbroken packages, 
or if it be sold or offered for sale in the District of Columbia or the Verritories, 
or insular possessions of the United States, or if it be imported from a foreign 
country for sale, or if it is intended for export to a foreign country, shall be 
liable to be proceeded against in any district court of the United States within 
the district where the same is found, and seized for confiscation hy « process of 
libel for condemnation. And if such article is condemned as being adulterated 
or misbranded, or of a poisonous or deleterious character, within tne meaning 
of this Act, the same shall be disposed of by destruction or sale, as»the said 
court may direct, and the proceeds thereof, if sold, less the legal costs and 
charges, shall be paid into the Treasury of the United States, but such gods 
shall not be se!d in any jurisdiction contrary to the provisions of this Act or 
the laws of that jurisdiction: Provided, however, That upon the payment of the 
costs of such libel proceedings and the execution and delivery of a good aad 
sufficient bond to the effect that such articles shall not be sold or otherwise 
disposed of contrary to the provisions of this Act, or the laws of any State, 
Territory, District, or insular possession, the court may by order direct that 
such articles be delivered to the owner thereof. The proceedings of such libel. 
cases shall conform, as near as may be, to the proceedings in admiralty, except 
that either party may demand trial by jury of any issue of fact joined in any 
such case, and all such proceedings shall be at the suit of and in the name of 
the United States. 


Process entitled “ Warrant and monition ” and issued in conform- 
ity with rule 9, Rules and Practice for the Courts of the United 
States in Admiralty and Maritime Cases, published in the Digest, 
United States Supreme Court Reports, volume 6 (see rule 10, Ad- 
miralty Rules and Practice, promulgated on December 6, 1920, to be 
in force on and after March 7, 1921, published in Supreme Court Re- 
porter, volume 41, No. 7, p. XI), was issued against certain merchan- 
dise called Antilaiteuse. One warrant was for the arrest of 12 pack- 
ages “.which had been transported from Manchester in the State of 
New Hampshire into the Commonwealth of Massachusetts, and which 
remain in original unbroken packages at said Fall River, Lowell, 
Lawrence, and New Bedford in the possession of persons unknown ;* 
another warrant was for the arrest of 39 packages transported to the 
same destinations and also stated as being in the possession of per- 
sons unknown. Each process directed the marshal to give notice that 
trial would be had, on information filed, at the district court at Bos- 
ton on a date specified, by advertising the same in certain named 
newspapers and by posting copies of notices at the courthouse in 
Boston. The returns on the warrants show that the marshal adver- 
tised the substance of the monitions in the New Bedford Standard, a 
newspaper printed at New Bedford, Mass., and the Fall River Even- 
ing News, a newspaper printed at Fall River, Mass., and also by post- 
ing a copy of the notice in each case in the United States courthouse 
in Boston. The returns on the warrants also show that on the war- 
rant for 12 packages the marshal took and seized 6 packages of the 
product at one place, 3 packages at another place, and 1 package at 
still another place; that on the warrant for 39 packages he took and 
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seized 3 packages at one place, 33 packages at another place, and 2 
packages at still another place; that he constituted certain named 
persons, being the managers or proprietors of the places in which 
the goods were arrested, to serve as keepers without pay in connec- 
tion with each of the six seizures; and that he furnished true and 
attested copies of the warrants, one each to the six designated keep- 
ers. It is alleged by the marshal whose accounts are under consider- 
ation that it was necessary for the fee deputy marshal executing the 
warrants to have 36 folios copied because of the fact that the notice 
of seizure had to be furnished, one to each of the two newspapers, 
and that true and attested copies of the warrants had to be furnished, 
one each to the six keepers. 

The matters presented will be taken up in the order submitted: 

(1) Rule 9 of the Rules of Practice for the Courts of the United 
States in Admiralty and Maritime Cases, in effect prior to March 7, 
1921, is as follows: 

In all cases of seizure, and in other suits and proceedings in rem, the process, 
unless otherwise provided for by statute, shall be by a warrant of arrest of 
the ship, goods, or other thing to be arrested; and the marshal shall thereupon 
arrest and take the ship, goods, or other thing into his possession for safe cus- 
tody, and shall cause public notice thereof and of the time assigned for the 
return of such process and the hearing of the cause, to be given in such news- 
paper within the district as the district court shall order; and if there is no 


newspaper published therein, then in such other public places in the district 
as the court shall direct. 


A fee deputy marshal is entitled to a fee of {_ for the serving of 
each “warrant and monition” under paragraph 13 of section 829 
of the Revised Statutes; this much is not and need not be questioned. 
The question arises in this submission and under the circumstances 
thereof, as to how many distinct services there actually were as affect- 
ing the allowance of fees therefor. Rule 9 hereinbefore set out pro- 
vides that there shall be a warrant of arrest of the goods, and it fur- 
ther provides that the marshal shall thereupon arrest and take the 
goods into his possession for safe custody. The goods, or the thing, 
in each of these cases was 12 and 39 unbroken packages, respectively. 
Manifestly it matters not, for instance, whether the constituent parts 
of the thing were located at one spot in an establishment, whether 
they were in different locations in the same establishment, or whether 
they were located in different estaBlishments at widely separated 
points. By analogy: The process in an action in rem against a ves- 
sel is a warrant to attach the vessel; it covers not only the hull, but 
also rigging and sails, even if the latter have been taken ashore. See 
section 359, “ Benedict’s Admiralty, fourth edition,” page 245. In 
this case there were but two distinct services for which the fee of $2 
legally may be allowed under the statute, one fee of $2 under each 
writ. 

(2) The settlement under which the Auditor for the State and 
Other Departments allowed the six fees referred to, three fees of $2 
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each for service on each warrant, is numbered 11131, and dated May 
31, 1921. In this connection see the last paragraph of this decision. 

(3) It appears from an examination of the vouchers that the fee 
deputy claimed 12 fees of $2 each, six under each writ. As herein- 
before stated, the Auditor for the State and Other Departments al- 
lowed six of such fees, three under each writ; six fees, or three under 
each writ, remain suspended. The number of fees allowable is stated 
under subdivision (1) hereof. 

(4) The copies of the writs furnished to the keepers appointed to 
hold in custody the parcels of merchandise were not furnished to or 
“at the request of any party” within the meaning of the statute. 
Rather they were furnished in conformity with the practice which 
obtains in admiralty cases, and independent of the request of anyone, 
a “party” or otherwise. See in this connection section 361, page 
247, “ Benedict’s Admiralty, fourth edition.” 

(5) and (6) The fee deputy, as stated, did not charge specifically 
for “ proclamation in admiralty”; however, he did charge 30 cents 


for each of the two copies of the writs furnished to the two news- 
papers, the marshal in whose accounts the items appear explaining 
that the. charge covered six folios, three folios to each writ. Pre- 
sumably this charge was made under paragraph 11 of section 829 of 
the Revised Statutes. No charge was made for the copies of writs 
or notices posted in the courthouse. Presumably the fee deputy was 


furnished with sufficient copies of the writs to accomplish these 
postings. 

While not altogether free from doubt, I am constrained to author- 
ize the allowance of fees for “ proclamation in admiralty” covering 
the furnishing of copies of writs to newspapers under the circum- 
stances of this case. 

The auditing division will adjust and settle the accounts in accord- 
ance with the views herein expressed. 


EMPLOYMENT OF PERSONAL SERVICES—BUREAU OF NATURAL- 
IZATION. 


The employment of personal services by the Bureau of Naturalization, either 
in the District of Columbia or elsewhere, under the appropriation in the 
act of March 4, 1921, 41 Stat., 1425, providing for compensation, to be 
fixed by the Secretary of Labor, of examiners, interpreters, clerks, and 
stenographers, for the purpose of carrying on the work of the Bureau of 
Naturalization, is limited to the classes of persons specifically enumerated 
in the act, and there is no authority to use the appropriation to organize 
a division of citizenship training in the District of Columbia or to employ 
field agents to promote instruction and training in citizenship responsibili- 
ties of applicants for naturalization. 


Comptroller General McCar! to the Secretary of Labor, September 7, 1921: 
I have your letter of August 25, 1921, requesting decision (1) 
whether the appropriation “Miscellaneous expenses, Bureau of 
7920°—22—Vol. 1——-10 
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Naturalization, 1922,” is available for the employment of field agents 
to carry on work authorized by the ninth subdivision of section 4 of 
the act of June 29, 1906, as amended by the act of May 9, 1918, 40 
Stat., 544, and (2) whether the item of $50,000 “ for personal serv- 
ices in the District of Columbia” contained in the appropriation 
“ Miscellaneous expenses, Bureau of Naturalization, 1922,” is avail- 
able for the employment of personal services in the District of Co- 
lumbia “to carry on the work of the Division of Citizenship Train- 
ing” in the Bureau of Naturalization. 

The appropriation involved in these two questions is made in the 
sundry civil appropriation act of March 4, 1921, 41 Stat., 1425, 
and, in so far as material to the questions here presented, reads: 


For compensation, to be fixed by the Secretary of Labor of examiners, 
interpreters, clerks, and stenographers, for the purpose of carrying on the 
work of the Bureau of Naturalization, provided for by the Act approved June 
29, 1906, as amended by the Act approved March 4, 1913 (Statutes at Large, 
volume 37, page 736), and May 9, 1918 (Statutes at Large, volume 40, pages 
542 to 548, inclusive), including not to exceed $50,000 for personal services in 
the District of Columbia, * * * $550,000. 


The ninth subdivision of section 4 of the act of June 29, 1906, as 
amended by the act of May 9, 1918, authorizes the work of “ promot- 
ing instruction and training in citizenship responsibilities of appli- 
cants for naturalization,” the securing of the aid of and coopera- 
tion with official State and national organizations in connection with 
said work, and the employment of personal services in the District 
of Columbia incident thereto. For the purpose of carrying on this 
work for the fiscal year 1922 the act of March 4, 1821, supra, makes 
an appropriation available for the employment of examiners, inter- 
preters, clerks, and stenographers and authorizes the use of not to 
exceed $50,000 of said appropriation for personal services in the Dis- 
trict of Columbia. 

The only classes cf employees provided for under the appropria- 
tion in question are examiners, interpreters, clerks, and. stenographers ; 
and personal services of these classes may be employed either in the 
field or in the District of Columbia. 

Neither the act of May 9, 1918, nor any other law specifically re- 
quires or authorizes the employment of field agents or the creation of 
a division of citizenship training in the Bureeu of Naturalization. 
The authority to employ personal services in connection with said 
work must be held to depend upon the annuai appropriation made 
therefor and to be limited by the terms of said appropriation. The 
appropriation enumerates specifically the classes of personal services 
which may be employed thereunder and contains no general clause 
relative to the employment of any other classes. It must be held, 
therefore, that the employment of persons either in the field or in 
the District of Columbia of classes other than those specifically 
enumerated in the appropriation is unauthorized. 
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If Congress had intended the creation and establishment of a divi- 
sion of citizenship training in the Bureau of Naturalization it may 
be presumed that provision therefor would have been made in the 
legislative, executive, and judicial appropriation act of March 3, 1921, 
41 Stat., 1304, in which provision is made for the regular personnel 
of the Bureau of Naturalization. 


RETIRED PAY—NAVAL RESERVE FORCE. 


The act of July 1, 1918, 40 Stat., 710, having limited retirement from the Naval 
Reserve Force to those incurring disability in the line of duSy, except in 
case of eniisted transferred members, retired pay or cash gratuity equal 
to the total amount of their retainer pay during the last term of their 
enrollment is no longer payable to enrolled members voluntarily retiring 
after 20 years’ service, as authorized by the act of August 29, 1916. 39 
Stat., 588, 


Comptroller General McCarl to the Secretary of the Navy, September 9, 1921: 

By your direction, I have the letter of the Judge Advocate General, 
Navy Department, requesting decision whether Commander Edward 
E. Spafford, United States Naval Reserve Force-1 Ret., is entitled to 
a cash gratuity equal to the total amount of the retainer pay received 
by him during his last term of enrollment in the Naval Reserve 
Force upon his retirement on June 6, 1921. 

It is stated that Commander Spafford resigned his commission as 
lieutenant commander in the Navy on December 10, 1914; enrolled 
in the Naval Reserve Force June 9, 1917, and was appointed a lieu- 
tenant commander in the Fleet Naval Reserve, and later a commander 
therein ; that he was retired June 6, 1921, after 20 years’ service under 
the provisions of the acts of August 29, 1916, and July 1, 1918. 

The act of August 29, 1916, 39 Stat., 588, provides: 


That enrolled members who shall have completed twenty years of service in 
the Naval Reserve Force, and who shall have performed the minimum amount 
of active service required in their class for maintaining efficiency during each 
term of enrollment, shall, upon their own application, be retired with the rank 
or rating held by them at the time, and shal! receive in lieu of any pay, a cash 
gratuity equal to the total amount of their retainer pay during the last term 
of their enrollment. 


The same act also contained provision for the voluntary retire- 
ment of transferred members of the Fleet Naval Reserve after 30 
vears’ service, including prior naval service. 

The act of July 1, 1918, 40 Stat., 710, provides that— 


* * * Service in the Navy, Marine Corps, National Naval Volunteers, 
and Naval Militia shall be counted as continuous service in the Naval Reserve 
Force, both for the purpose of retirement and of computing retainer pay: 
Provided, That no member of the Naval Reserve Force shall be eligible for 
retirement other than for physical disability incurred in line of duty: 


Also in a preceding paragraph on the same page of that statute is 
the following: 


Provided, That nothing herein shall operate to reduce the retainer pay 
allowed by existing law to enlisted men who, after sixteen years’ or more naval 
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service, are transferred to the Fleet Naval Reserve, nor to deny to such enlisted 
men their privilege of retirement upon completing thirty years’ naval service 
as now provided by law. 


The act of June 4, 1920, 41 Stat., 834, provides: 


That all officers of the Naval Reserve Force and temporary officers of the 
Navy who have heretofore incurred or may hereafter incur physical disability 
in line of duty shall be eligible for retirement under the same conditions as now 
provided by law for officers of the Regular Navy who have incurred physical 
disability in line of duty. 


There is also a provision further modifying the retirement privi- 
lege of officers of the Naval Reserve Force in the act of July 12, 
1921, 42 Stat., 140, but since the retirement in question was effected 
on June 6, 1921, that provision need not herein be considered. 

Although the act of August 29, 1916, provides a cash gratuity 
“in lieu of any pay,” the privilege granted was retirement “ with 
the rank or rating held by them at the time,” and the act of July 1, 
1918, conditions the eligibility for retirement of all members, except 
transferred members of the Fleet Naval Reserve, to physical dis- 
ability incurred in line of duty. Therefore it is evident from the 
language therein used that it was the legislative intent in the act 
of July 1, 1918, to modify the retirement privileges granted to mem- 
bers of the Naval Reserve Force in the act of August 29, 1916, and 
to restrict the privilege of retirement therein, except in case of en- 
listed transferred members, to retirement for physical disability in- 
curred in line of duty. The Comptroller of the Treasury so held in 
letter of February 24, 1921, referred to in your submission and in 
decision of the Comptroller General of August 20, 1921, 1 Comp. 
Gen., 83, it is stated that the only authority of law for retiring 
officers of the Naval Reserve Force is that contained in the acts of 
June 4, 1920, and July 12, 1921, and that otherwise there is no pay 
provided for retired officers of that branch of the naval service. 

Accordingly, you are advised that since the provision in the act of 
August 29, 1916, for voluntary retirement of enrolled members of 
the Naval Reserve Force after having completed twenty years’ serv- 
ice therein was modified by the act of July 1, 1918, Commander Spaf- 
ford is not entitled to any cash gratuity or retired pay by reason of 
his apparent voluntary retirement on June 6, 1921, from the Naval 
Reserve Force under the provisions of the acts of August 29, 1916, 
and July 1, 1918. 


RETIRED PAY—ENLISTED MEN OF THE NAVY. 


Enlisted men of the Navy retired before expiration of enlistment prior to July 
1, 1920, with the war increase of pay authorized by the acts of May 22, 
1917, 40 Stat., 87, and July 11, 1919, 41 Stat., 140, retain the right to in- 
clude such war increase in computing their retired pay only until the ex- 
piration of the enlistment in which they were serving when retired or re- 
leased from active duty under the act of July 1, 1918, 40 Stat., 719. 
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Comptroller General McCarl to Commander Robert H. Orr, United States 

Navy, September 9, 1921: 

By reference of the Judge Advocate General of the Navy, I re- 
ceived on August 6, 1921, your letter of July 12, 1921, requesting 
decision whether enlisted men of the Navy who were retired prior 
to July 1, 1920, with the increase of pay authorized by the act of 
May 22, 1917, 40 Stat., 87, made permanent rates by the act of July 
11, 1919, 41 Stat., 140, are entitled to the same indefinitely or only 
until such dates as the enlistment in which they were serving when 
retired would have expired had they not been retired. 

Section 15 of the act of May 22, 1917, 40 Stat., 87, provides: 


That commencing June first, nineteen hundred and seventeen, and continuing 
until not later than six months after the termination of the present war, all en- 
listed men of the Navy of the United States in active service whose base pay 
does not exceed $21 per month shall receive an increase of $15 per month; 
those whose base pay is over $21 and does not exceed $24 per month, an in- 
crease of $12 per month; those whose base pay is over $24.and less than $45 
per month, an increase of $8-per month; and those whose base pay is $45 or 
more per month, an increase of $6 per month, * * *, 


The act of July 11, 1919, 41 Stat., 140, provides: 


The rates of pay prescribed in section 15 of an Act entitled “An Act to tem- 
porarily increase the commissioned and warrant and enlisted strength of the 
Navy and Marine Corps, and for other purposes” approved May 22, 1917, are 
hereby made the permanent rates of pay of the enlisted men of the Navy dur- 
ing their present current enlistment and for those who enlist or reenlist prior 
to July 1, 1920, for the term of such enlistment or reenlistment. 


The law for retirement of enlisted men of the Navy is found in 
the act of March 2, 1907, 34 Stat., 1217, and provides: 

That when an enlisted man shall have served thirty years either in the Army, 
Navy, or Marine Corps, or in all, he shall * * * be placed upon the retired 
list, with seventy-five per centum of the pay and allowances he may then be in 
receipt of, and that said allowances shall be as follows: Nine dollars and fifty 


cents per month in lieu of rations and clothing and six dollars and twenty-five 
cents per month in lieu of quarters, fuel, and light * * * 


Prior laws affecting a change of pay for enlisted ratings in the 
Navy have carried a provision that the pay of men on the retired 
list was to be based on the changes in the active duty pay. The act 
of May 13, 1908, 35 Stat., 128, provided : 


The pay of all * * * enlisted men of the Navy now on the retired list shall 
be based on the pay, as herein provided for, of * * * enlisted men of cor- 
responding rank and service on the active list; and all pay herein provided 
shall remain in force until changed by Act of Congress * * 


In 26 Comp. Dec., 478, it was held, quoting from the syllabus: 


Retired enlisted men He the Navy called to active duty under the act of July 
1, 1918, 40 Stat., 719, and relieved therefrom on or subsequent to July 11, 1919, 
are entitled to credit for the increase of pay authorized by the act of July 11, 
1919, 41 Stat., 140, in computing their pay on the retired list. 


This decision was based upon a provision in the act of July 1, 1918, 
therein quoted, that the retired man should “ retain upon the retired 
list the rank and service held by him at the time of such relief, with 
the pay and allowances of such rank on the retired list.” 
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It is evident that in enacting this provision in the act of July 1, 
1918, Congress did not differentiate betwen the man recalled who had 
been on the retired list beyond the date on which the enlistment in 
which retired had expired, and the man whose enlistment in which 
retired had not expired when recalled, or had or had not expired 
when relieved from active duty. 

In 27 Comp. Dec. 481, it was held, however, quoting from the 
syllabus: 


Enlisted men of the Navy who were not on active duty during the period 
*from July 11, 1919, to June 30, 1920, inclusive, are not entitled to credit for 
the war increase of pay authorized by the act of July 11, 1919, 41 Stat., 140, 
in computing their pay on the retired list. 


The question here concerned is whether a certain increase of pay 
given to enlisted men of the Navy by the acts of 1917 and 1919 shall 
continue to be paid to a retired man beyond the period of his enlist- 
ment, he having been retired before his enlistment expired. 

The acts give the retired man the pay but it is specifically a pay 
provided for active service and the reason he is entitled to it after 
retirement before expiration of enlistment is that the acts state that 
it shall continue “ for the term of such enlistment or reenlistment.” 

The question whether the retired man is entitled to it after the 
expiration of his enlistment arises because other general laws relat- 
ing to retirement pay stipulate that it shall be a percentage of the 
pay he was in receipt of on retirement. The specific directions of 
the acts relating to the increase of pay are, (1) the act of 1917 that 
it is for enlisted men “in active service,” and (2) the act of 1919 
that it is “for the term of such enlistment or reenlistment.” These 
acts control the increase of pay and that limits it to the period of 
particular enlistment. When that is at an end the increase is at 
an end and it is immaterial whether the man is retired or absolutely 
out of the service. The only condition apparently which entitles 
a continuation of the increase is reenlistment. No other act relating 
to retired pay can overcome the basic acts concerning the increase and 
such increase is not authorized after the retired man’s enlistment is 
terminated. 













DRILL PAY—NATIONAL GUARD. 








In making payments of drill pay, disbursing officers of the National Guard will 
be sufficiently protected so far as age limitations of the men are concerned 
if a certificate is placed on each pay roll over the signature of the organi- 
zation commander to the effect that “No officer or enlisted man whose 
name appears on this roll as entitled to pay has attained the age of sixty- 
four years.” 27 Comp. Dec., 1021, modified. 


Comptroller General McCarl to the Secretary of War, September 9, 1921: 


Your letter of August 31, 1921, relating to the provision in a 
paragraph of the National Guard drill-pay law, which precludes 
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payment of drill pay “to any person over sixty-four years of age,” 
was received in this office September 6, 1921, and is as follows: 


I wish to invite your attention to the following: Under date of May 81. 
1921, Assistant Comptroller Foree rendered a decision, 27 Comp. Dec., 1021, to 
Major F. J. Baker, United States Army (Finance Department), regarding drill 
pay, National Guard. This decision inaidentally stated that “in connection 
with the name of each enlisted man there should be a statement showing his 
age * * *” 

Under existing law and regulations, each member of an organization pro- 
posed for Federal recognition as a National Guard unit is carefully investi- 
gated and required to be within the age limits fixed by law in such instances, 
and individual members joining such organizations after Federal recognition 
are not accepted unless within the lawful ages. Furthermore, officers of the 
Regular Army are on duty with National Guard units as instructors and are 
required to ascertain that the members of National Guard units are limited 
at all times to those within the required age limits, which, together with the 
records in the Militia Bureau, are reasonably presumed to place the proper 
restrictions on age limits as to the personnel of the National Guard. In view 
of the fact that to require a detailed statement on the pay roll eath time as 
to each man’s age would add considerably to what is considered by many of the 
National Guard authorities as excessive requirement, and of the further fact 
that the decision, so far as the age requirement is concerned, would have ne- 
cessitated the return of pay rolls to all the States for correction and thus 
delay desired payment, the foregoing facts were informally presented to the 
office of the Comptroller General of the United States (to Mr. Lurtin R. Ginn), 
and an informal opinion obtained to the effect that the desired protection to 
disbursing officers could be effectively covered by a ¢ertificate on each pay 
roll, and signed by the organization commander to the following effect: 

“All the officers and enlisted men whose names appear on this roll are within 
the age limits fixed by law and regulations.” 

Information of the above opinion was promptly communicated to the National 
Guard authorities and to the disbursing officers affected, this action resulting 
in obviating the repreparation of the large number of pay rolls and consequent 
delays in payment. 

It would be very much appreciated if formal approval of the certificate in 
lieu of the detailed ages would be announced by the Comptroller General, in 
order that the record as to the former decision may be completed. 


Sections 109 and 110 of the act of June 3, 1916, 39 Stat., 209, 210, 
authorized drill pay for National Guard officers and enlisted men, re- 
spectively. These sections were amended by sections 47 and 48 of the 
act of June 4, 1920, 41 Stat., 783, 784. The last paragraph of section 
110, 89 Stat., 210, which is still in force, is worded, in part, as follows: 

Except as otherwise specifically previded herein, no money appropriated 
under the provisions of this or the last preceding section shall be paid to any 


person not on the active list, nor to any person over sixty-four years ef 
age, * * aa 


So far as the restriction as to age is concerned, the desired protec- 
tion to disbursing officers may be effectively covered by a certificate 
on each pay roll, over the signature of the organization commander, 
to the following effect: 


No officer or enlisted man whose name appears on this roll as entitled to pay 
has attained the age of sixty-four years. 
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ADVERTISING FOR BIDS. 


The Panama Canal is authorized to purchase articles, which in the conduct 
of its business jit is required to keep in stock for sale to private parties, to 
limit competition in advertising for proposals to furnish them to the par- 
ticular articles required, or where advertising is not practicable to pur- 
chase the articles without advertising, but in purchasing particular articles 
for resale, all available competition should be obtained. 1 Comp. Gen., 59, 
distinguished. 





Comptroller General McCarl to the Governor of the Panama Canal, September 

13, 1921: 

I have your request of August 16, 1921, for decision whether the 
Panama Canal would be authorized in purchasing articles, which in 
the conduct of its business it is required to keep in stock for sale, to 
limit competition in advertising for proposals to furnish them to the 
particular articles required, or, where advertising is not practicable 
to purchase the articles without advertising. 

You cite laws authorizing the Panama Canal to sell coal and other 
material and supplies to passing vessels at reasonable prices, and sug- 
gest that in the conduct of this business it is necessary to keep in 
stock particular articles which are in demand, and for which substi- 
tutes will not be accepted by the officers of the vessels to whom the 
sales are to be made. 

I see no reason why the Panama Canal may not purchase and keep 
in stock any article for which there is a demand from authorized 
purchasers. In such case any extra expense which may be involved 
in the exclusive use of some particular make or brand of article falls 
upon the purchaser and not upon the United States. This submis- 
sion differs in this respect from that of purchases by the Panama 
Canal for issue to the Panama Railroad decided by this office August 
10, 1921, 1 Comp. Gen., 59. 

Purchase of particular articles through limited competition, or 
without competition, should be limited strictly to those articles re- 
quired for authorized resales to private parties, and all purchases 
for issue to the Panama Canal, the Panama Railroad, and other 
branches of the United States Government, should conform strictly 
to established rules governing purchases of Government supplies, 
etc. In purchasing particular articles for resale all available com- 
petition should be obtained. 




















DAMAGES UNDER LEASE. 
Where a lease stipulated that the property was to be used by the Government 
for a training camp and maneuver ground and for the construction of 
necessary buildings for soldiers with necessary military adjuncts and ap- 
purtenances, the Government can not be held liable for damages to the 
surface of the ground resulting from construction of roads, grading, and 
excavating for buildings, and laying of pipe lines, in the absence of & 
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specific provision therefor in the lease, for the reason that the disturbance 
of the surface of the ground was occasioned by a reasonable and proper 
use of the land for the purpese for which it was leased. 


Decision by Comptroller General McCarl, September 13, 1921: 

George E. Bates applied August 1, 1921, for a revision of the ac- 
tion of the Auditor for the War Department in disallowing by set- 
tlement No. 766944, dated March 11, 1921, his claim for $331 on 
account of alleged damages to his land while occupied by the United 
States Army under lease as a part of Camp Fremont, Calif. 

It appears that the property in question was leased by Maj. C. E. 
Hathaway, for and on behalf of the United States, from one Edward 
F. Fitzpatrick and that there was no contractual relation between the 
United States and George E. Bates. Therefore, any liability of the 
United States in this case would run to Fitzpatrick and not to claim- 
ant. But in view of all the circumstances appearing a consideration 
of the Government’s liability arising out of its occupation of the land 
may not be improper at this time. 

The lease was dated April 15, 1918, and covered the period from 
July 1, 1918, to June 30, 1919, with an option, which was exercised, 
covering the fiscal year 1920 under the same terms, conditions, etc. 

The lease expressly stipulated that the property was to be used 
as a training camp and maneuver ground and for the construction 
of necessary buildings for the soldiers with the necessary military 
adjuncts and appurtenances and the only provisions therein relative 
to damages, waste, restoration, etc., are to the effect (1) that the 
United States shall “at its own cost and expense restore any of the 
buildings now on the demised premises,” which had been occupied 
by the Army during the life of the lease, “to as good condition as 
they were in prior to the term created by this lease;” (2) that no 
trees should be cut nor gravel removed from the premises without 
the written consent of the owner, and (3) that any sewer or water 
mains placed beneath the surface are to remain under the ground 
upon the relinquishment of the property by the Government. The 
claim in this case is not predicated upon any of these three pro- 
visions but is based upon the estimated cost of restoration to its 
original condition of the surface of the ground which had been 
disturbed by the building of roads, grading and excavating, for 
buildings, laying of pipe lines, etc. It is evident that such a dis- 
turbing of the surface of the ground was occasioned by and resulted 
from the reasonable and proper use of the land for the purpose for 
which it was leased. Hence there is no legal liability on the part 
of the United States for the payment of damages incident thereto 
either to the lessor or to the owner of the land. 

Evidence on file in this case indicates that the rent which claim- 
ant received for the land in question was merely the amount cf the 
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State and county taxes thereon, and that the prime consideration 
for permitting the land to be used for Army purposes was patriot- 
ism and a desire to assist in the winning of the war. His action in 
this respect was very commendable but can give rise to no legal 
claim for damages against the United States. 








































WAR SERVICE PAYMENTS. 


The discharge of an enlisted man of the Navy, either at or before expiration of 
enlistment, in order to enable him to accept appointment as an officer, either 
in the temporary or permanent forces, is not such a separation from the 
service within the meaning of the act of February 24, 1919, 40 Stat., 1151, 


as authorizes payment of the $60 war service payment. 27 Comp. Dec., 639, 
overruled. 








Comptroller General McCarl to the Secretary of the Navy, September 13, 1921: 

By your direction I have letter of the Judge Advocate General, 
Navy Department, of August 24, 1921, referring for decision the 
question (apparently requested by the disbursing officer on the re- 
ceiving ship at New York) whether enlisted men who have been 
appointed temporary warrant officers under the act of May 22, 1917, 
are entitled, by reason of such appointment, to $60 bonus under the 
acts of February 24, 1919, 40 Stat., 1151, and June 4, 1920, 41 Stat., 
836; also whether enlisted men appointed temporary warrant officers 
and subsequently appointed permanent warrant officers are entitled 
to said bonus. 

Decisions of the Comptroller of the Treasury have repeatedly held 
that the discharge or resignation contemplated in the act of Feb- 
ruary 24, 1919, is one which effects a separation from the service, 
and not a discharge or resignation given in the regular course of 
procedure solely for the purpose of enabling a person to reenter 
the military or naval service in another capacity or in another branch 
thereof, whether by reenlisting or by acceptance of appointment as 
an officer. See 25 Comp. Dec., 790 and 930; 27 Comp. Dec., 673. 
The act of June 4, 1920, 41 Stat., 836, removed that disability only 
as to reenlistment or extension of an enlistmhent. 27 Comp. Dec., 
521. The discharge of an enlisted man before expiration of his 
enlistment to enable him to accept appointment as an officer, either 
temporary or permanent, is not that separation from the service con- 
templated by the law authorizing the $60 gratuity. 

The Comptroller has also held that the discharge of an officer from 
a temporary commission to enable him to accept a permanent com 
mission is not a separation from the service within the meaning of 
the act of February 24, 1919, granting the $60 bonus on discharge. 
27 Comp. Dec., 673. 

Your second question, however, is whether an enlisted man who 
was appointed a temporary warrant officer and subsequently made a 
permanent warrant officer, is entitled to the $60 war service payment 
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by reason of the fact that the transfer to the permanent Navy dis- 
charged him from his enlistment. 

The Comptroller of the Treasury in 27 Comp. Dec., 639, held that 
an enlisted man of the Marine Corps who enlisted on November 2:), 
1915, was given a temporary appointment as a quartermaster clerk, 
and who on October 3, 1920, was discharged as an enlisted man in 
order to permit him to accept a permanent appointment as quarter- 
master clerk, was entitled to the $60 bonus. In that case the service 
was continuous, and the ground for allowing the bonus was based 
on the fact that at the time the discharge was given the enlistment 
period for which the man contracted to serve had expired and he 
was entitled to a discharge, and therefore the discharge granted 
was the equivalent of one granted at expiration of enlistment. 

The principle followed in that decision, in my opinicn, is not 
in harmony with the correct principle announced in the earlier de- 
cisions cited above. I think it clear, and so hold, that when an en- 
listed man is given a discharge, either at or before expiration of 
enlistment, in order to enable him to accept appointment as ::n 
officer, either in the temporary or permanent force, such is not a 
separation from the service within the meaning of the act of Febru- 
ury 24, 1919, authorizing the $60 war service bonus. 

Accordingly, your questions are answered in the negative. 


MEDICAL TREATMENT ON FURLOUGH. 


Where a soldier was taken ill while on furlough, the action of the company 
commander, who also was on furlough, and therefore without military 
control over the soldier, in acquiescing in civilian medical treatment, could 
not have the effect of placing the soldier in a duty status so as to entitle 
him to reimbursement for the expense of civilian hospital and medical 
treatment. 


Decision by Comptroller General McCarl, September 14, 1921: 

Garrett G. Branyon applied August 23, 1921, for revision of the 
action of the Auditor for the War Department in disallowing by 
settlement No. 770469 of March 15, 1921, his claim for reimburse- 
ment of expenses in hospital while on furlough from December 25, 
1917, to April 4, 1918, as a member of Company H, 141st Infantry. 

In support of the claim for reimbursement claimant presents bills 
totaling $317, one bill of the Lockhart Sanitarium, in amount of $68, 
covering board, nursing, and surgical dressings over the period from 
January 14 to 30, 1918, another bill of the Lockhart Sanitarium Co., 
in amount of $210, covering medical services rendered by Dr. A. A. 
Ross from December 25, 1917, to February 22, 1918, and still another 
bill in amount of $39, not itemized nor shown by whom rendered, 
but stated as “ Medicine bill from December 25, 1917, to February 
22,1918.” The bill for $68 apparently has been paid, but by whom it 
is not shown, it containing a statement on the reverse side thereof, in 
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the form of an affidavit, that the amount thereof “was received 
and paid to the Lockhart Sanitarium.” If all or any part of the 
other two bills has been paid, it is not shown by the record. 

The circumstances alleged to have necessitated the incurrence of 
the expenses for which reimbursement was claimed, are, quoting 
from a letter of the Acting Judge Advocate General of the Army, 
as follows: 


Mr. Branyon’s letter states that while he was a soldier in the 141st Infantry, 
36th Division, stationed at Camp Bowie, Texas, being in a run-down condition, 
he asked for and was granted on December 22, 1917, a Christmas pass for 
ten days to visit his home at Lockhart, Texas. During his trip home he was 
taken suddenly ill. His people received him at the train in a serious condi- 
tion. Unconsciousness followed immediately. A severe case of pneumonia and 
empyemia developed. Being in such a serious condition, his physician, Dr. A. A. 
Ross, of Lockhart, Texas, advised that he could not be moved to the camp hos- 
pital. His iliness lasted approximately three months, and he incurred a con- 
siderable amount of expense for medical attention, operation, ete, * * *. 


Claimant, with his application for revision, filed two affidavits 
containing information to the same general effect as that stated in 
letter hereinbefore quoted in part, but also containing certain ad- 
ditional information to the effect that shortly after his arrival home 
on furlough he was visited by his company commander, who was also 
home on furlough; that there was a conference between claimant’s 
physician and the company commander; and that the company 
commander after insisting upon the removal of the claimant to a 
military hospital and upon the physician’s refusal to consent to such 
arrangement, in effect acquiesced in claimant’s retention under the 
care of the private physician. 

Claimant states that he had presented his claim to the War Depart- 
ment on at least three different occasions, once in 1919, at which 
time he states it was disapproved. The matter was again under 
consideration in February, 1921, at which time it was likewise dis- 
approved, as evidenced by letters of the Acting Judge Advocate 
General of the Army to Hon. C. A. Culberson, United States Senate, 
one dated February 18, 1921, and the other, in further reference 
thereto, dated March 1, 1921. The letter of March 1, 1921, suggested 
that if claimant believed he had a valid claim he might submit it 
to the Auditor for the War Department. This suggestion apparently 
was followed, and the auditor disallowed the claim as hereinbefore 
stated and for the following reasons: 


No authority for paying hospital expenses in a private hospital of a soldier 
on furlough. A pass exceeding twenty-four hours is considered a furlough. 

If payable by the Government these expenses are chargeable to the 
appropriation for Medicai and Hospital Department, act of May 12, 
1917, 40 Stat., 60, which is in part as follows: 

* * * for medical care and treatment not otherwise provided for, including 
care and subsistence in private hospitals, of officers, enlisted men, and civilian 
employees of the Army, of applicants for enlistment, and of prisoners of war 
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and other persons in the military custody or confinement, when entitled thereto 
by law, regulation, or contract: Provided further, That this shall not apply to 
officers and enlisted men who are treated in private hospitals or by civilian 
physicians while on furlough; * * *. 


Aside from the matter of properly itemized and receipted bills 
covering the amount for which claimant seeks reimbursement, it is 
clear that the claimant prior to the alleged visit of his company 
commander was not in a duty status and, under the circumstances, 
the company commander having no military control over the claim- 
ant when he himself was on furlough, it is equally clear that his 
actions can not have the effect of imposing liability upon the Govern- 
ment for treatment of claimant in a private hospital. It has been 
held repeatedly that officers or men of the Army are not entitled to 
reimbursement for expenses of hospital and medical treatment when 
they become ill while on leave of absence or furlough (5 Comp. Dec., 
363; 19 id., 383; 27 id., 514), unless and until they are brought under 
military control. 24 Comp. Dec., 323. 

Upon a review of the matter the settlement is sustained. 


UNITED STATES VETERANS’ BUREAU—MEDICAL OFFICERS EX- 
AMINING APPLICANTS FOR CIVIL SERVICE PENSION. 


Any regularly employed salaried medical officer of the United States Veterans’ 
Bureau may be required, without extra compensation, to make medical ex- 
amination of applicants for a pension under section 5 of the act of May 22, 
1920, 41 Stat., 616, providing for retirement under certain conditions of em- 
ployees of the classified civil service who become totally disabled for use- 
ful and efficient service by reason of disease or injury. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
September 16, 1921: 


I have your letter of September 2, 1921, as follows: 


This bureau is in receipt of a request fronr the Secretary of the Interior that 
the Bureau of Pensions may be accorded the privilege of utilizing the services 
of the medical officers within the jurisdiction of the United States Veterans’ 
Bureau for the examinations provided by section 5 of the act approved May 22, 
1920, which provides for the retirement, under certain conditions, of employees 
of the classified civil service who become totally disabled for useful and efficient 
service by reason of disease or injury. Said section 5 includes the following 
provision : 

“That no employee shall be retired under the provisions of this section until 
examined by a medical officer of the United States or a duly qualified physician 
or surgeon or board of physicians or surgeons designated by the Commissioner 
of Pensions for, that purpose and found to be disabled in the degree and the 
manner specified.” 
and also includes a requirement for annual examinations in certain cases. 


While by section 4 of the act approved August 9, 1921, certain officers of the 
Public Health Service were transferred to and made a part of the United States 
Veterans’ Bureau, it has been the opinion of this bureau that by such transfer 
of officers to this bureau there was not also transferred the duties to which 
such officers nright have been assigned by the Treasury Department under the 
existing provisions of the act approved March 3, 1919; and it has also been 
questioned whether or not the appropriations available for this bureau for the 
Payment of salaries of medical officers engaged in the treatment or examination 
of patients of the bureau would be available for payment of salaries of medical 
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officers engaged also in the examination of beneficiaries or claimants under the 
provisions and statutes administered by other departments of the Government, 
following the opinion of the Comptroller of the Treasury rendered July 1, 1920, 
which covers what seems to be an analogous situation. 


The provision of the act of May 22, 1920, quoted in your letter, im- 
poses upon all medical officers of the United States the additional 
duty of making the examinations therein provided for, without re- 
gard to the branch of the service in which their regular duties are 
performed or the appropriation from which their salaries are paid. 
In this connection see 23 Comp. Dec., 776; 25 id., 913; 26 id., 907 and 
940. 

Any regularly employed salaried medical officer of the United 
States Veterans’ Bureau is required to render this additional service 
without additional compensation (see par. 3, sec. 5 of the act of May 
22, 1920, 41 Stat., 616), so that no question of the use of a bureau ap- 
propriation for the purpose of such examination arises, it being the 
intent that no medical officers not otherwise necessary for the bureau 
work shall be employed and paid by the bureau for the purpose of 
making these examinations. , 

The Comptroller’s decision which you cite, 27 Comp. Dec., 5, deals 
with payment from a bureau appropriation of salaries of medical 
officers of the Public Health Service detailed exclusively to work 
other than bureau work, and does not apply to the question presented 
in this submission. 


PER DIEM IN LIEU OF SUBSISTENCE—INDIAN FIELD SERVICE. 


Travel regulations of the Indian field service having provided that per diem 
in lieu of subsistence is authorized for not to exceed 60 consecutive days’ 
assignment at any one temporary duty station, an officer or employee of 
that service can not extend the period for which per diem is payable at 
a particular temporary duty station by leaving that station at or prior 
to expiration of the 60 days and later returning thereto. 


Decision by Comptroller General McCarl, September 16, 1921: 

H. C. Meriam applied August 18, 1921, for revision of the action 
of the Auditor for the Interior Department in disallowing in his 
account as special disbursing agent, United States Indian Service, 
by settlement No. 18511 of June 23, 1921, the following items: 


Vouchers 2 and 6: H. C. Meriam, traveling expenses. Board at Indian school 
mess, Ft. Yates, in April, $20.50, and May, $19.50; not approved by the admin- 
istrative office which holds that the 60 days for which you are entitled to 
charge for subsistence expense at that place having expired, this is not a proper 
charge against the Government. Disallowed, $40.00. 


It is shown that claimant’s appointment provided as follows: 


You are hereby probationally appointed to the position of dentist at a salary 
of $1,500 a year in the Indian field service at large, effective when you sub- 
scribe to the accompanying oath of office and enter on duty which you are 
directed te do on September 1, 1917. 

Under this appointment you will be allowed your actual necessary traveling 
expenses, including sleeping car fare and incidentals and actual expenses of 
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subsistence (not exceeding $3.00 a day) when on duty away from home or 
designated headquarters. If, however, you remain in any one assignment in 
excess of 60 days your subsistence expenses for any time beyond that period 
must be paid from personal funds. 


The limitations in the appointment as to subsistence covering 
assignments at any one place in excess of 60 days apparently was 
by reason of Circular No. 898, issued by the Commissioner of Indian 
Affairs on September 2, 1914, 27 Comp. Dec., 439, which provides: 


Hereafter supervisors, special agents, superintendents of irrigation, and all 
other officials in the Indian field service, who are allowed, in connection with 
their positions, their actual traveling expenses of subsistence (not exceeding 
the maximum specified in each case) or a per diem in lieu thereof, when on 
duty away from their homes or designated headquarters, will be permitted to 
receive such allowance for not to exceed sixty consecutive days’ assignment 
at any school or agency or other place they may be assigned temporarily. 

It will be necessary for such employees to make provision to meet their actual 
expenses in all assignments at any place which extend over a period of sixty 
days. 


Claimant submitted with his application for revision a copy of a 
letter bearing date of April 5, 1920, addressed to the Commissioner 
of Indian Affairs, in which he stated in substance that he left his 
assignment at Fort Yates shortly after the lapse of 60 days of duty 
thereat and proceeded to other assignments in his field itinerary be- 
cause “if I had been able to arrange a rate * * * at which I felt 
I could afford to stay, would have been glad to do so at my own 
expense.” He also stated in effect that he intended to return to and 
complete the tour of duty at Fort Yates, but with the understanding 
that he be allowed his subsistence expenses, and as to this latter prop- 
osition he requested to be advised. Claimant, as stated, not having 
been advised as requested, proceeded to Fort Yates on his own 
initiative to complete the work which he apparently had abandoned 
under the same conditions. In the application for revision claimant 
stated in part as follows: 


If the Indian Office had notified me that if I returned to Fort Yates to com- 
plete my work before these expenses had been incurred, the same would not 
have been incurred, and I can not see why I should be penalized for the failure 
of the administrative office to so notify me. 


Without here considering the possible impropriety of the allowance 
of other items of expense incurred in connection with the matters 
herein considered, it is clear that, not being entitled to the sub- 
sistence allowance after the first 60 days at Fort Yates, claimant 
could not nullify the effect of Circular 898 of September 2° 1914, 
and the condition in his appointment predicated thereon, by his ap- 
parently unauthorized acts as hereinbefore set out. 
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NAVY PAY—FORFEITURE—CHECKAGES FOR GOVERNMENT 
BONDS. 


Amounts checked against the monthly pay of enlisted men of the Navy for 
installments on Government Liberty or Victory bonds which were later 
credited tc their accounts due to the men being placed in a nonpay status, 
under an agreement so providing, are not subject to forfeiture by court- 
martial sentence nor by desertion, but should be paid to the proper parties 
entitled thereto regardless of the men’s service accounts. 


Decision by Comptroller General McCarl, September 16, 1921: 
The Chief of the Navy Department Division has transmitted as 


a request for instruction a memorandum decision of the law board 
assigned to the division, as follows: 


The chief of the examining section has requested instructions as to the 
proper disposition of a suspension of $69.88 appearing on the statement of 
differences in the account of Lieutenant C. S. Austin (S. C.), United States 
Navy, for the fractional third and fourth quarters, 1920. In the case of No. 
73, Herman C. Babington, seaman, second class, the amount overpaid at date 
of bad-conduct discharge, February 28, 1920, was suspended because he was 
paid $90.00 in cash on that date. Babington’s account was credited $90.00, 
the amount previously checked for a Victory bond, and this sum was paid 
him on the date of his discharge. He was sentenced by summary court-martial 
February 27, 1220, to lose pay amounting to $107.70, and checkage of this 
amount caused an overpayment of $69.88. 

The chief of the claims section has also requested instructions as to what 
action should be taken regarding the claims of Robert Jackson Hodges, seaman, 
second class, United States Navy, and the parents of Marcus W. Jones, late 
private, United States Marine Corps, for refund of amounts checked on account 
of Victory bonds. Hodges was convicted by general court-inartial February 
21, 1921, of the act of desertion on December 29, 1919, prior to which time his 
account had been checked $70.00 for a Victory bond. Jones’s account was 
checked $180.00 for a Victory bond, prior to his desertion of May 10, 1920, 
which amount was placed to his credit and was included in the balance due 
at the time of his desertion. 

The questions, therefore, arise whether amounts checked on account of sub- 
scriptions to Victory bonds may be forfeited either by sentence of court-martial 
or by the act of desertion. 

Applicants for Victory bonds were required to sign the following agreement: 

“T hereby subscribe for notes of the Victory Liberty loan to the value indi- 
cated hereon and request that my account be charged at least one-tenth of this 
subscription on the last date of each month, commencing April 30, 1919, until 
the full amount has been charged, unless an amount less than one-tenth be 
required at the time the final checkage is made. In the event that I am placed 
in a nonpay status, it is understood that the total of the amounts which have 
been checked on account of this subscription will be credited in my account 
and the subscription canceled.” 

It will be seen that the funds for payment of the Victory bonds did not pass 
out of the hands of the United States, befng practically held as a deposit, and 
following the established rules of treating deposits, it would seem that they are 
not subject to forfeiture by sentence of court-martial, but are forfeited by 
desertion. The question herein involved should be distinguished from that de- 
cided in 25 Comp. Dec., 505, wherein the subscriptions for Liberty bonds were 
paid by allotments to banking institutions, the money thereby passing out of 
the hands of the Government. 

It is therefore held that an indebtedness created by the checkage of a court- 
martial forfeiture is not such an indebtedness as may be collected from an 
unpaid Victory bond checkage, since the practical effect would be to subject the 
Victory bond deposits to forfeiture by sentence of court-martial, hence the sus- 
pension against Lieutenant Austin should be allowed. 

It is also held that the act of desertion works a forfeiture of the Victory bond 
deposits, as such deposits, in accordance with the depositors’ own agreement, 
become a credit in their acceunts when placed in a nonpay status. It would 
therefore follow that the claims of Hodges and Jones should be disallowed. 
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The contract or agreement entered into by the enlisted men in sub- 
scribing for Government Liberty bonds is not based on any specific 
provision of law as in case of saving deposits, and therefore the 
checkages made against their accounts pursuant to such an agreement 
do not partake of the character of such deposits. Since said contracts 
are separate and distinct from any provision of law relative to the 
men’s rights and obligations under their contracts of enlistment, it 
is of no material difference whether the Government deals directly 
with the men in the sale of the bonds or negotiates such sale through 
a bank. In either case the matter of payment by means of checking 
their accounts, for which the men acknowledge receipt by signing the 
rolls, is as absolute as if the money was actually handed to the men 
and then paid by the men themselves to the agent of the Government 
selling the bonds. 

The fact that the agreements provided that in case of the men’s 
failure to complete payment on the bonds the amounts paid thereon 
by means of such checkage should be credited to their accounts was 
merely for convenience in refunding amounts due the men in case 
of their failure to complete the payment and an assurance that such 
refunds would be promptly made without difficulty to the men. 
Title to the amounts paid on the bonds by reason of checking their 
accounts passed to the men when the checkages were made, and the 
Government retained possession of such amounts by reason of agree- 
ments entirely separate and distinct from their contracts of enlist- 
ment as much so as if no enlistment contract existed and the men 
were in no sense in the employ of the Government. 

The crediting of the men’s accounts with amounts so paid in no 
sense places such credits in the status of amounts due and unpaid 
under the men’s contracts of enlistment, and therefore such credits 
are not subject to forfeiture by court-martial sentence nor by de- 
sertion, and should be paid regardless of the men’s service accounts. 

The memorandum decision holding that Hodges and Jones by 
desertion forfeited their right to amounts checked against their 
accounts as payments on Victory bonds is disapproved. 


CONTRACTS—PARTIAL PAYMENTS. 


Partial payments are authorized under a contract for construction of a number 
of airplanes and spare parts which provides for such payments as the work 
progresses, and contains a provision that title to all property for which 
any partial payments are made prior t> completion of the contract shall 
vest in the Government in its condition at the time the partial payments 
are made, notwithstanding a provision in the contract giving the Govern- 
ment the right to reject upon final inspection, such a provision not operat- 
ing to divest the title acquired by the Government to the materials and 
supplies on which partial payments have been made, 
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Comptroller General McCarl to the Secretary of War, September 17, 1921: 

By indorsement dated September 1, 1921, decision is requested 
of questions presented by the Chief of Air Service, as follows: 

1. Whether the partial] payments provided for in Article V of 
contract No. 402 with the Curtis Aeroplane & Motor Corporation 
may be made in view of the provisions of section 2 of Article III of 
said contract. 

2. Whether under the wording of Article I as supplemented by 
sections 1 and 2 of Article III this contract may be construed to be 
a contract for service and material so as to come within the provi- 
sions of section 3648, Revised Statutes, permitting partial payments. 

3. Whether the provisions of section 1 of Article VIII authorize 
the payment of any sum upon an unfinished article which is not de- 
livered and which is still subject to rejection. 

Sections 1 and 2 of Article 1 of the contract provide that the con- 
tractor shall construct and assemble for and deliver to the Govern- 
ment 50 airplanes and certain sets of spare parts in accordance with 
sample, specifications, etc. 

Section 2 of Article IT provides that the first plane shall be deliv- 
ered complete and in flying condition within three months after the 
contractor’s detail drawings of necessary changes have been finally 
approved by the Government, and that the remainder shall be deliv- 
ered within 12 months of the delivery of the first. 

Section 3 of Article II provides that the spare parts shall be deliv- 
ered in carload lots and that such deliveries shall commence coinci- 
dent with the delivery of the second plane and continue. thereafter 
so that all spare parts shall be completely delivered when the last 
plane is delivered. 

Article III provides for Government inspection during all periods 
of procurement, fabrication, and assembling and after completion of 
each article and for final inspection and acceptance or rejection after 
ground test. Said article also requires that the contractor make good 
any defect or deviation disclosed as a result of flight tests after ac- 
ceptance. 

Article IV relates to changes which the Government may find it 
necessary to direct during the progress of the work. 

Article V fixes the total consideration at $1,167,740, being $18,900 
for each of the 50 planes and $222,740 for the spare parts based on 
the unit prices indicated in the spare parts price list attached to the 
contract. Said article provides that payments shall be made sub- 
stantially as follows: 

(a) $40,000 when materials or work in process costing in aggre- 
gate at least $75,000 are on hand at the contractor’s plant and are 
paid for. 
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(b) $35,000 additional when such work and materials on hand and 
paid for shall amount to at least $115,000. 

(c) $30,000 additional when such work and materials on hand and 
paid for shall amount to at least $150,000. 

(d) $35,000 additional when such work and materials on hand and 
paid for shall amount to at least $200,000. 

(e) $35,000 additional when such work and materials on hand and 
paid for shall amount to at least $250,000. 

(f) $35,000 additional when such work and materials on hand and 
paid for shall amount to at least $300,000. 

(g) $35,000 additional when such work and materials on hand and 
paid for shall amount to at least $350,000. 

(h) $25,000 additional when such work and materials on hand and 
paid for shall amount to at least $380,000. : 

(i) $13,500 when each of the planes is inspected, accepted by, and 
stored for or delivered to the Government. 

(j) Each lot of spare parts to be paid for at the unit prices indi- 
vated in the contract upon delivery after inspection and acceptance. 

Section 1 of Article VIII provides: 

TITLE TO PROPERTY WHERE PARTIAL PAYMENTS ARE MADE.—The title to all prop- 
erty upon which any partial payment is made prior to the completion of this 
contract, shall vest in the Government in its then condition forthwith, upon 
the making of any such partia! payment or payments; provided, however, that 
nothing herein shall deprive the contractor of such equitable interest, if any, 
as may be determined to exist in it; nor to deprive the contractor of any further 
partial or final payments due or to become due hereunder; nor to relieve the 


contractor and/or the Government of any of their respective rights or obliga- 
tions under this contract. 


None of the other provisions of the contract has any particular 
bearing upon the questions now under consideration. 
Section 3648, Revised Statutes, provides: 


No advance of public money shall be made in any case whatever. And in all 
eases of contracts for the performance of any service, or the delivery of articles 
of any description, for the use of the United States, payment shall not exceed 
the value of the service rendered, or of the articles delivered previously to such 
payment. 


The provisions of this section do not necessarily preclude the mak- 
ing of any payment under a contract until the entire subject matter 
of the contract has been completed and turned over to the Govern- 
ment. Its prime purpose is to prevent the advancement to the con- 
tractor of funds with which to enable him to perform his contract. 
It was not intended to prevent a partial payment in any case in 
which the amount of such payment had been actually earned by the 
contractor and the United States had received an equivalent therefor. 
18 Op. Atty. Gen., 105 ; 20 id., 746; 17 Comp. Dec., 894. 

In the case here presented the amount of the proposed partial pay- 
ment in each instance is well within the amount actually expended 
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by the contractor for work and material to go into the performance 
of the contract. Hence the proposed partial payments are not in 
excess of the amount actually earned by the contractor. And 
Article VIII expressly provides that title to all property on which 
partial payment is made shall vest in the United States forthwith 
upon the making of such partial payment. Therefore, the condition 
that the United States must receive a corresponding benefit in order 
to justify the making of a partial payment is also fulfilled. The 
provision in Article III giving the Government the right to reject 
upon final inspection after a ground test does not defeat its title 
to the material on which partial payments have been made. It 
merely imposes upon the contractor the duty and obligation of 
making good any defects or deviations before becoming entitled to 
receive or retain .the consideration mentioned in the contract and 
does not operate to divest the title acquired by the United States 
under the provisions of Article VIII to the material and supplies 
on which the partial payments were made. United States v. Ansonia 
Brass and Copper Co., 218 U. S., 452. 

Answering your first question specifically, I have to advise that 
the provisions in Article V of the contract relative to partial pay- 
ments are legal and proper, notwithstanding the provisions of 
Article III relative to rejection upon final inspection after delivery 
and ground test. 

In view of the construction placed upon Articles III and VIII 
hereinbefore indicated and the answer to your first question it is not 
necessary to decide your second question at this time. 

Your third question is answered in the affirmative subject to the 
condition that the partial payment must be in strict accordance with 
the provisions of Article V. 


RECOVERY OF OVERPAYMENTS OF WAR RISK ALLOTMENTS AND 
ALLOW ANCES—LOST CHECKS. 


Where a check issued in payment of a war risk allotment or allowance in ex- 
cess of the amount to which the beneficiary was entitled, and was lost 
prior to being cashed or negotiated, its issuance doeS not constitute pay- 
ment of the allotment or allowance, and reco. ery of the overpayment would 
not be barred under section 17 of the act of August 9, 1921, 42 Stat., 153, 
prohibiting recovery of overpayments of war risk allotments and allow- 
ances except in certain cases. 

Under the act of August 9, 1921, 42 Stat., 153 prohibiting recovery of over- 
payments of war risk allotments and allowances, a claim for the amount 
of a lost check which had correctly issued in payment of an allotment or 
allowance may not be offset by the amount of any other overpayment of an 
allotment or allowance actually made, except for those reasons specified 
in the statute. 

The total amount represented by a check issued in payment of a war risk allot- 
ment or allowance outstanding more than three years is required to be 
covered into the Treasury as “outstanding liabilities” by section 306, Re- 

vised Statutes, regardless of the fact that there may be a legal offset 

against such amount. At any time a claim is adjudicated for the amount 
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of a check deposited at the end of three years in the outstanding liability 
account, the amount found due claimant may be paid to him and the re- 
mainder turned into the general fund of the Treasury. 


Decision by Comptroller General McCarl, September 17, 1921: 

The Chief, Treasury Department Division, submits to the Comp- 
troller General a decision on the claims of Matilda Gwendolyn 
Pickett and Luella McIver Collum, respectively, for the amounts 
of checks for war risk allotments and allowances issued to them by 
former disbursing clerks of the Bureau of War Risk Insurance, 
which checks were lost before they were cashed or negotiated by the 
payees. 

Section 17 of the act of August 9, 1921, 42 Stat., 153, provides: 


That whenever an award of allotment or allowance, or both, covering any 
period has been paid to, or on behalf of, a person designated by the enlisted 
man as beneficiary of his allotment, no recovery of the allotments paid in such 
eases shall hereafter be made for any reason whatsoever; and no recovery of 
the allowances paid in such cases shall hereafter be made for any reason what- 
soever except where it is shown that the person receiving the allowance does 
not bear the relationship to the enlisted man which is required by the War Risk 
Insurance Act, and except, also, in cases of manifest fraud. 


The check issued to Mrs. Pickett was for $30 but the bureau has 
certified that only $23 was in fact due to her on the installment of 
allotment. and allowance for which it was issued. The decision sub- 
mitted is to the effect that her claim should be allowed in the amount 
of $23 only, and that the issuance of the check which has not been 
cashed or negotiated does not constitute payment of the allotment 
and allowance which would be a bar to recovery of the overpay- 
ment under the provisions of section 17 of the act of August 9, 1921. 
The decision in this case is approved. 16 Comp. Dec., 151; 26 id. 
855, 1038, 

Two checks issued to Mrs. Collum for $90 and $30, respectively, 
are understood to have been correctly issued for installments of allot- 
ment and allowance lawfully due to her at the time they .were issued. 
A general statement of account made by the Bureau of War Risk 
Insurance in her case shows that there had been an overpayment of 
$12 by the bureau and a quartermaster’s overpayment of $190. “The 
decision submitted in her case is to the effect that these overpayments 
should be charged against the amount of her claim on account of 
the lost checks. 

If the overallowance of $12 was covered by either of the lost checks 
it has not in fact been paid and may be charged against the claim. 
If it was covered by a check which has been cashed or negotiated 
by the payee it has been paid and may not now be recovered by charg- 
ing it against this claim for any reason except those specified in the 
statute. 

It would seem that the quartermaster’s overpayment of $190 noted 
in the bureau statement must have been made to the soldier in con- 
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nection with his Army pay and allowances, and that it probably grew 
out of a failure to check his pay for the compulsory allotment the 
law required that he should make to his wife, although the submission 
is silent on this point. Assuming that such is the fact, recovery of 
the payment of the war risk insurance allotment and allowance based 
upon the Army allotment because of the failure of the Army to make 
the checkage against the soldier’s pay is now barred by the act of 
August 9, 1921. In this connection, see 26 Comp. Dec.,561. If, how- 
ever, the overpayment to the soldier grew out of some error other 
than failure to check the allotment against his pay the statute quoted 
has no application and there is no apparent reason why the over- 
payment should not now be charged against his wife’s claim. The 
facts as to this overpayment should be ascertained and action taken 
accordingly. 

In addition to deciding these two specific cases the submission in- 
cludes a general decision to the effect that where a check correctly 
issued for an amount lawfully due on an allotment and allowance 
has been lost, claim for the amount thereof must be allowed in full, 
notwithstanding an overbalance and payment of some other install- 
ment of the allotment and allowance; section 17 of the act-of August 
9, 1921, hereinbefore quoted being a bar to recovery of such over- 
allowance and payment. This decision is approved. 

The submission also includes a general decision that the existing 
practice in the matter of carrying the amount of checks which have 
been outstanding more than three years to “ Outstanding liabilities” 
should be so modified as to require that all such cases be submitted 
to the proper auditing division or section of the General Accounting 
Office for such action as each case may require. The purpose of such 
change is stated to be to afford the auditing division or section oppor- 
tunity to examine into and determine the facts, and make recommen- 
dation accordingly. If it is determined that there is a legai offset 
against any amount about to be carried to outstanding liabilities it 
is proposed to deduct the said offset and cover it into the Treasury, 
and carry only the remainder to outstanding liabilities. 

Section 306, Revised Statutes, requires the Treasurer of the United 
States at the close of each fiscal year to deposit in the Treasury all 
amounts of moneys that are represented by checks which have been 
outstanding more than three years, and provides that amounts so 
deposited shall be covered in to “ outstanding liabilities.” I can find 
no authority of law for an audit of these amounts before they are 
covered in, or in advance of any after claim of them by the payee, or 
bona fide holder of the check. If less than the amount of the out- 
standing check should be covered into outstanding liabilities the 
amount covered would be insufficient to pay the check if claim is 
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made by a bona fide holder against whom no offset can lawfully be 
charged. Only in case a claim for an amount deposited to outstand- 
ing liabilities is made by a payee or bona fide holder is it necessary to 
adjudicate the right of any person to receive an amount so covered. 
If at the time of any such settlement it shall appear that the claim- 
ant for any reason is not entitled to the full amount standing in 
the outstanding liability account, the right of such claimant may 
then be determined and settled, and if it is found to be necessary 
and lawful that part only of the amount shall be paid to the claim- 
ant, the remainder may be turned into the general fund of the 
Treasury. 

It is proper as a precautionary measure for the accounting division 
to report to the Secretary of the Treasury all offsets against amounts 
which have been or shall be covered in to the Treasury as outstand- 
ing liabilities, not as a final adjudication of such offsets, but for 
the purpose of a proper notation upon the records of the Treasury 
Department. This report may be made in connection with the annual 
report of outstanding checks which the auditing divisions are required 
by section 5 of the act of July 1, 1916, 39 Stat., 336, to make to the 
Secretary of the Treasury, or at such other times as may be advisable. 


SALES OF SURPLUS WAR SUPPLIES. 


Where the Government advertises salvaged war materia! for sale and the 
quantities at given locations are represented aS approximate only, the 
Government’s undertaking is not to guarantee the quantities mentioned in 
the advertisement, but to sell in lots all the material of the kind described 
at the places mentioned; hence it is not liable for damages for shortage if 
purchaser receive less than the quantity mentioned in the advertisement. 


Decision by Comptroller General McCarl, September 19, 1921: 

The James S. Miller Co. applied August 1, 1921, for a revision of 
the action of the Auditor for the War Department in disallowing 
by settlement No. 779531, dated May 3, 1921, its claim for $10,371.54 
as damages on account of an alleged shortage in the quantity of 
forgings delivered to it under contract of sale dated June 14, 1919. 

The claimant alleges that the Government undertook to deliver 
to it 1,800 tons, 3,600,000 pounds, of 6-inch forgings then stored at 
the Standard Forging Co.’s plant, Indiana Harbor, Ind., and 4,500 
tons, 9,000,000 pounds, of like forgings then stored at Winslow Bros.’ 
plant, Chicago, Ill.; that the first-mentioned lot actually consisted 
of only 1,961,320 pounds and the other lot only 7,886,490 pounds; and 
that the damage resulting from the shortage in quantity is the 
amount of the difference between the price it was to pay the Govern- 
ment under the contract and the price it paid in the open market for 
the shortages consisting of 1,638,680 pounds and 1,113,510 pounds, 
respectively. 
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The auditor disallowed the claim upon the ground that the quan- 
tities were not guaranteed but were represented by the Government 
as approximate only and that therefore the United States was not 
liable for damages on account of any shortages. 

The Government’s advertisement announced for sale “ about 
42,000 tons” and gave the location of the different lots comprising 
said quantity. Among the lots thus listed by location were the two 
lots now under consideration, namely “ 1,800 tons of 6’’ forgings at 
Standard Forging Company, Indiana Harbor, Indiana,” and “ 4,500 
tons of 6’’ forgings at Winslow Brothers, Chicago, Illinois.” Con- 
sidering the advertisement as a whole and the known fact that the 
Government was not engaged in the business of buying and selling 
or manufacturing for sale the forgings involved, but was merely 
disposing of salvaged war material, I think it is reasonably clear 
that the Government’s undertaking was not to guarantee the quan- 
tities mentioned in the advertisement but to sell in lots all of the 
forgings of the kind described which were stored at the several places 
mentioned. Hence, there would appear to be no liability for the 
payment of damages on account of the shortages. Brawley v. United 
States, 96 U. S., 168, 171; Norrington v. Wright, 115 U. S., 188. 
See also Robinson v. Noble, 8 Peters, 181, 196; Pollard v. Saltonstall, 
56 Fed. Rep., 861; Pembroke Iron Company v. Parsons, 71 Mass. 
(5 Gray), 589; Rib River Lumber Company v. Ogilvie, 113 Wis., 482. 

Even if it could be held that there was a breach of contract in this 
case, the contract was not for the payment of money by the United 
States, but for the delivery of forgings, and there is neither a statute 
specifically authorizing the payment of damages in such cases nor 
an appropriation available from which such damages could be paid. 
Therefore, the claim is not one which the General Accounting Office 
has jurisdiction to allow and certify. In this connection see 27 Comp. 
Dec., 594. 

Upon a review of the matter no differences are found and the 
settlement is sustained. 


LICENSE ON GOVERNMENT PROPERTY IMPOSED BY STATE. 


The requirement of a State that a Federal motor vehicle operated within the 
State shall have a license tag for which the Government is required to 
pay a fee amounts to a tax on an instrumentality of the United States 
and is unauthorized. 


Decision by Compiroller General McCarl, September 20, 1921: 

Carl S. Milliken, secretary of state for the State of Colorado, 
requested September 14, 1921, review of settlement No. 69026, dated 
September 2, 1921, Interior Department Division, General Account- 
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ing Office, wherein was disallowed the claim of the State of Colo- 
rado for $1.50 as the actual cost of two license tags furnished for 
two United States owned motor cycles used in the Rocky Mountain 
Park Service in the State of Colorado. 

Section 5b of the Colorado motor vehicle law, chapter 161 of the 
session laws for 1919 reads: 


A motor vehicle or trailer owned or used exclusively in the service of the 
State of Colorado, or of any municipality or county in said State, or the 
Federal Government, or by any incorporated exclusively charitable or philan- 
thropic institution or association may be registered or registered free of charge 
by the secretary of state; provided further, the secretary of state shall furnish 
such vehicles so exempted two special and distinctive license number plates 
on the payment of the actual cost thereof, said plates to plainly designate 
and distinguish the department or bureau by which the vehicle is operated 
and said plates to be displayed on such vehicles as on other motor vehicles 
or trailers as provided for in this act. 


It is contended that Colorado is only exercising its police power 
in requiring identification tags on motor vehicles owned by the Fed- 
eral Government and operated on its highways as a means of fixing 
responsibility for damage or misconduct thereon; that the license 
tag is furnished at actual cost and is a cheap and easily procured 
mark of identification; and that the State does not insist that the 
Federal Government purchase its license tags, being satisfied with 
any proper mark of identification. 

Whether the State of Colorado can successfully insist that a Fed- 
eral-owned motor vehicle opgrated on its highways shall bear a 
license tag as a means of identification is not for me to decide. It 
is clear, however, that the requirement of a State that a Federal 
motor vehicle operated within the State shall have a license tag 
amounts to a tax on an instrumentality of the United States. In 
the language of the Supreme Court in Johnson v. Maryland, 41 
Sup. Ct. Rep., 16, it has been regarded as established since MeCul- 
lough v. Maryland, 4 Wheat., 316, that a State has no power to tax 
a Federal instrumentality no matter how reasonable the tax. The 
decisions do not turn upon the degree but upon the entire absence 
of power on the part of the States to tax a Federal instrumentality. 

In Johnson v. Maryland it was held that a State had no authority 
to require a driver of a Federal Government truck to be licensed or 
to pay a fee therefor. It necessarily follows that there is no author- 
ity for the payment of a fee for a license tag for the vehicle. See 
9 Comp. Dec., 181; 15 id., 231; 23 éd., 386. 

Upon review of the matter no differences are found and the set- 
tlement is sustained. 
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UNITED STATES VETERANS’ BUREAU—$240 BONUS. 


The employees of the Bureau of War Risk Insurance who were transferred 
to the United States Veterans’ Bureau under section 4 of the act of 
August 9, 1921, 42 Stat., 148, retain their right to receive the $240 bonus 
subsequent to their transfer. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

September 20, 1921: 

I have your letter of September 2, 1921, requesting decision 
whether employees of the Bureau of War Risk Insurance who were 
transferred by section 4 of the act of August 9, 1921, 42 Stat., 148, 
to the Veterans’ Bureau established by section 1 of that act may 
be paid the additional compensation of $240 per annum allowed to 
civilian employees of the United States by section 6 of the act of 
March 3, 1921, 41 Stat., 1308. 

In establishing the United States Veterans’ Bureau the statute 
cited transferred to that bureau the unexpended balances of appro- 
priations and personnel of the Bureau of War Risk Insurance to- 
gether with that bureau’s functions, powers, and duties, so that the 
former Bureau of War Risk Insurance has now been entirely super- 
seded by the United States Veterans’ Bureau. The question for de- 
cision is whether the right to additional compensation which had 
been acquired by employees of the Bureau of War Risk Insurance 
prior to this transfer follows them into the new bureau into which 
the bureau of their former employment has now been merged. 

Under the act of August $, 1921, the relation of the Bureau of 
War Risk Insurance to the United States Veterans’ Bureau is such 
that I feel justified in holding that employees of the former bureau 
who were transferred by the act to the latter carry with them 
the rights to the temporary additional compensation which had 
vested in them prior to the transfer, and are entitled to continue to 
receive the bonus, notwithstanding that the United States Veterans’ 
Bureau is a bureau created since January 1, 1916, with a lump-sum 
appropriation, whose employees generally are not entitled to receive 
the bonus. 


EXCHANGE. 


The item for ‘‘exchange on official checks” in the appropriation for the de- 
velopnrent of commerce of the United States with South and Central 
America, in the act of March 1, 1919, 40 Stat., 1256, is for the cost of ex- 
change in placing funds in the hands of the officer authorized to draw 
checks, and does not authorize payment to those in whose favor salary 
checks have been drawn of the amount lost by exchange in converting said 
checks into foreign currency. 


Decision by Comptroller General McCarl, September 21, 1921: 


The Chief of the State and Other Departments Division has trans- 
mitted for instruction memorandum decision as follows: 
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There is before this division for audit the March quarter, 1920, account of 
George S. Brady, special disbursing agent, Department of Commerce. 

Voucher No. 15 of the account covers salary and expenses of C. F. Saunders, 
clerk to trade commissioner, and though a signed statement attached to the 
voucher certifies that payment was received therefor in currency, that por- 
tion of the voucher covering salary together with the amount of voucher No. 
16, which covers increase of compensation, was paid by the disbursing officer's 
checks numbered 12272 and 12274, drawn on the Treasurer of the United 
States. 

The only item of expense entered in voucher No. 15 is a charge of $5.92 for 
loss by exchange on the above salary checks. The appropriation charged with 
the above loss in exchange is “Promoting conrmerce, South and Central 
America, 1920,” legislative act of March 1, 1919, 40 Stat., 1256, and in part 
is as follows: 

“To further promote and develop the commerce of the United States with 
South and Central America, including the employment of experts and special 
agents in the District of Columbia and elsewhere, purchase of books of reference 
and periodicals, reports, traveling, and subsistence expenses of officers and 
employees, erchange on official checks, and all other necessary incidental ex- 
penses not included in the foregoing. * * *.” 

As an original construction of a statute this office decides that the provision 
of the act, allowing “ exchange on official checks,” provides only for the paying 
of exchange by a disbursing officer on checks which he may be required to draw 
in paying expenses incurred in foreign countries and which he is required to 
pay in money of that country. 

The Comptroller hus repeatedly held (see 18 Comp. Dec., 303 and 18 Conrp. 
Dec., 645) that where a Government employee is on duty in a foreign country, 
and his salary is fixed in terms of United States money, loss in exchange cannot 
be paid either by a disbursing officer or by the employee in cashing a salary 
check and converting the proceeds into foreign money. This office, therefore, 
also decides that when Mr. Saunders received the disbursing officer’s official 
checks covering the full amount of his salary as fixed by law or appointment 
the amount of that salary, as a charge against the United States, could not 
be increased by allowing a charge for loss in exchange in cashing the salary 
checks, and the amount so charged is disallowed. 


The appropriation provision is for “exchange on official checks,” 
and intends to provide for the cost of exchange in placing funds 
in the hands of the officer authorized to draw checks and is not in- 
tended as a provision for the payment of claims of those in w!.ose 
favor checks may be drawn. The memorandum decision to this effect 
is approved. 











































TRAVELING EXPENSES—CONSULAR SERVICE. 






A consular officer whose station is changed while in the United States on leave 
of absence, and who in reporting to his new station travels by way of his 
old station is not entitled to reimbursement for expenses incurred between 
the place where he received the orders changing his station and his new 
station, but only for the distance between the old and new stations. 

A consular officer whose orders changing his station. while in the United States 
on leave of absence prescribe a route to the new station other than the 
shortest usually traveled route between the United States and the old 

station, thus necessitating the incurring of expenses to an amount in 
excess of the amount which would have been incurred by the shortest 
usually traveled route, the excess would be incident to the travel orders, 
rather than to the leave of absence, and reimbursement therefor would be 
authorized. 


Decision by Comptroller General McCarl, September 21, 1921: 


The Chief of the State and Other Departments Division has sub- 
mitted for consideration a memorandum of a decision to the effect 
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that under the appropriation made in the act of April 15, 1918, 
40 Stat., 521, hereinafter quoted, a consular officer whose station is 
changed while he is in the United States on leave of absence is 
not entitled to reimbursement for expenses incurred in traveling 
from the place at which he was on leave to his old station, even 
though such travel was performed while en route to his new station 
by the shortest usually traveled route; but that if the orders direct- 
ing such travel necessitate the incurring of any traveling expenses 
which would not have been incurred if the officer had returned at the 
expiration or cancellation of his leave without such orders reim- 
bursement for such additional expense is authorized. 

The appropriation in question is made in the following terms: 


To pay the actual and necessary expenses of transportation under such regu- 
lations as the Secretary of State may prescribe, of diplomatic and consular 
officers and clerks in embassies, legations, and consulates in going to and 
returning from their posts, or when traveling under orders of the Secretary of 
State, at the rate of not exceeding ten cents per mile, but not including any 
expense incurred in connection with leaves of absence, $125,000. 

The regulations prescribed by the Secretary of State in pursuance 
of this and other laws relative to traveling expenses of diplomatic 
and consular officers contain the following provisions: 

48. An officer or clerk who, while in the United States or en route thereto or 
therefrom, on leave of absence, is given designation to a new post, when ordered 
to proceed thereto is then under orders, and shall be entitled to reimbursement, 
within the definitions and limitations of these regulations, for the following: 

(a) The expenses of his own personal transportation and subsistence en 
route from the United States to his new post and the transportation of his 
personal effects covered by the provisions of Article III of these regulations, 
provided that he is in the United States or en route thereto when so designated. 
If he is en route from the United States to his old post when so designated, he 
shall be entitled to these expenses only from the old post to the new, unless such 


expenses are specially authorized from some other point on his journey. 
* > 7 * * - * 


Tn no case may the expenses authorized by this paragraph of the regulations 
exceed the expense that would have been incurred for transfer between the old 
post and the new. 


Under the law and the regulations herein quoted, a consular officer 
whose station is changed while in the United States on leave of 
absence and who in reporting to his new station travels by way of 
his old station is entitled to no reimbursement for expenses incurred 
between the place where he received the orders changing his station 
and his old station for the reason that the amount of the expenses be- 
tween his old station and his new station is the maximum amount to 
which he is entitled on such a change of station. However, if the 
orders directing him to report to his new station prescribe a route 
other than the shortest usually traveled route between the United 
States and the old station, thus necessitating the incurring of ex- 
penses to an amount in excess of the amount which would have been 
incurred by the shortest usually traveled route, the excess would be 
incident to the travel orders, rather than to the leave of absence, and 
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reimbursement therefor would be authorized. The travel orders in 
such case should state in substance the public business which neces- 
sitates taking the route directed. 


COMPENSATION—DOUBLE—CLERKS, UNITED STATES COURTS. 


Under the act of June 16, 1921, 42 Stat., 41, providing that clerks of United 
States courts who also hold office of United States commissioner may 
receive compensation for both offices in an aggregate amount not exceeding 
the rate of $2,000 per annum, the maximum aggregate of payment on 
account of salary and fees for a quarter must not exceed $500, and payment 
of any fees earned during a quarter in excess of that amount should be 
suspended until settlement of the next quarterly account and adjusted in 
connection with the settlement of that account, and so on with each quarter 
in order to keep the aggregate for the fiscal year or any quarter or quarters 
thereof within the maximum rate fixed by the statute. 


Decision by Comptroller General McCarl, September 22, 1921: 
The Chief, State and Other Departments Division, submitted a 
memorandum decision dated September 7, 1921, as follows: 


There is before this division for settlement the account of N. A. Brown, 
United States commissioner for the northern district of Georgia, for fees earned 
during the June quarter, 1921, amounting to $154.00. Mr. Brown is also deputy 
clerk of the district court receiving a salary of $1,800 per annum. 

The act of June 16, 1921, 42 Stat., 41, provides that clerks of district courts, 
their deputies and assistants, may be appointed to and hold the office of United 
States commissioner provided the compensation for both offices in an aggregate 
amount does not exceed the rate of $2,000.00 per annum. The language of the 
statute deals with the compensation of both offices “in an aggregate amount ” 
and evidently does not contemplate a smaller unit than the per annum basis, 
It is expressly held by the Comptroller of the Treasury that “the double com- 
pensation acts, 39 Stat., 120, 582, have no application to a case where the addi- 
tional compensation involved 4s not a fixed annual salary, but is dependent 
solely on fees.” 24 Comp. Dec., 533. See also 12 Comp. Dec., 221; 22 id., 532. 
See also United States vy. Harsha, 172 U. S., 567. . 

It is held, in construing sec. 6 of the act of May 10, 1916, 39 Stat., 120, and 
the act of June 16, 1921, 42 Stat., 41, that the fees of commissioner shall be 
consistent in the aggregate, keeping in view the settlement of an emolument 
account with Mr. Brown at the end of the fiscal year and taking no account, 
in this computation, of any bonus he may receive in addition to his salary as 
deputy clerk of the court. 

Submitted for approval, disapproval, or modification. 


The act of June 16, 1921, 42 Stat., 41, to which the memorandum 
refers, provides: 


That clerks of United States district courts, their deputies and assistants, 
who are or may be appointed United States commissioners, may receive com- 
pensation for both offices in an aggregate amount not exceeding the rate or 
$2,000 per annum. 


Accounts of United States commissioners for their fees are ren- 
dered and settled quarterly. Upon settlement of a quarterly account 
the commissioner is entitled to be paid fees for the quarter to an 
amount which together with his salary will bring the aggregate 
payments for the quarter to a rate not exceeding $2,000 per annum. 
In other words the maximum aggregate of payments on account of 
salary and fees for the quarter must not exceed $500. Payment of 
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any fees which may have been earned during the quarter in excess 
of this maximum should be suspended until the settlement of the 
next quarterly account, and adjusted in connection with the settle- 
ment of that account, and- of subsequent quarterly accounts so as to 
keep the aggregate compensation as deputy clerk and commissioner 
for the fiscal year, or any quarter, or quarters, thereof within the 
maximum rate fixed by the statute. The computation should not 
include the temporary additional compensation of $240 per annum 
allowed by law to the deputy clerk as a salaried civilian employee 
of the United States. 

As thus modified the memorandum decision is approved. 


ARMY PAY—LONGEVITY—ENLISTED MEN. 


Enlisted men of the Army are not entitled to count prior service in the Coast 
Guard in computing longevity increase of pay, under section 4b of the 
act of June 4, 1920, 41 Stat., 761. 


Comptroller General McCarl to the Secretary of War, September 23, 1921: 

I have your letter of September 7, 1921, transmitting papers in 
connection with the inquiry of Sergt. Marvin L. Smith, United 
States Army, as to whether he is entitled, as an enlisted man of the 
Army, to count for longevity-pay purposes his service in the Coast 
Guard from August 21, 1914, to August 21, 1915. The question 
arises under the following provision of section 4b of the act of 
June 4, 1920, 41 Stat., 761: 


Existing laws providing for continuous service pay are repealed to take 
effect July 1, 1920, and thereafter enlisted men shall receive an increase of 
10 per centum of their base pay for each five years of service in the Army, 
or service which by existing law is held to be the equivalent of Army service, 
such increase not to exceed 40 per centum. 


The act of January 28, 1915, 38 Stat., 802, provides: 


The provisions of sections three, four, five, six, seven, eight, and nine of 
the Act of April twelfth, nineteen hundred and two, in so far as they provide 
for the retirement of officers of the Revenue-Cutter Service, are hereby ex- 
tended to include commissioned officers, warrant officers, and enlisted men of 
the Coast Guard. A commissioned officer, warrant officer, or enlisted man who 
has served thirty years, upon suitable application and as to commissioned 
officers upon approval by the Secretary of the Treasury, may be retired from 
active service and receive seventy-five per centum of the duty pay, salary, 
and increase of his grade or rating: * * * Provided further, That in 
computing length of service for any purpose all creditable service in the Army, 
Navy, Marine Corps, Revenue-Cutter Service, and Life-Saving Service shall 
be included, counting part of a year as a whole year where stations were 
operated only a part of a year. 


Prior to the act of May 18, 1920, 41 Stat., 603, an enlisted man 
of the Coast Guard could count his prior creditable service in the 
Army, both for retirement and for increased pay for length of serv- 
ice. 21 Comp. Dec., 585. By section 8 of the act last named it was 
provided : 


That commissioned officers, warrant officers, petty officers, and other enlisted 
men of the Coast Guard shall receive the same pay, allowances, and increases 
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as now are, herein are, or hereafter may be prescribed for corresponding 
grades or ratings and length of service in the Navy; * * * 


Under this act it has been held that an enlisted man of the Coast 
Guard may hot count service either in the Army or Navy for in- 
creased pay for length of service. 27 Comp. Dec., 380; id., 448. 

I do not find that service in the Coast Guard was ever authorized 
to be counted by enlisted men of the Army either for increased pay 
for length of service or for retirement. This being true, service 
in the Coast Guard on and prior to July 1, 1920, was not service 
which “ by existing law is held to be the equivalent of Army service ” 
for an enlisted man. 

Accordingly, you are informed that Sergeant Smith is not entitled 
to count his service in the Coast Guard for longevity pay purposes 
under the act of June 4, 1920. The papers received with your letter 
are returned herewith. 


TRAVEL ALLOWANCES OF MEN OF NAVY DISCHARGED UNDER 
HONORABLE CONDITIONS FOR CONVENIENCE OF GOVERNMENT. 


Men of the Navy who enlisted after March 3, 1921, and who are discharged 
under honorable conditions prior to expiration of enlistment for the con- 
venience of the Government, are entitled to travel allowances under the 
act of February 28, 1919, 40 Stat., 1203. 

Comptroller General McCarl to the Secretary of the Navy, September 23, 1921: 

I have letter of September 10, 1921, of the Acting Judge Advo- 
cate General, Navy Department, requesting decision whether men 
who enlisted in the Navy after March 3, 1921, and who may be dis- 
charged under honorable conditions prior to expiration of their 
enlistments for the convenience of the Navy, are entitled to travel 
allowance authorized in the act of February 28, 1919, 40 Stat., 1203. 
The submission is replied to on the assumption that it was made by 
your authority, the jurisdiction of this office being such as to require 
such submissions to be made by the head of the department con- 
cerned. 

The decision of July 14, 1921, 1 Comp. Gen., 16, held that enlisted 
men honorably discharged from an enlistment entered into after 
March 3, 1921, for their own interest and convenience before expira- 
tion of their enlistments are not entitled to travel allowance. The 
converse of that, as respects interest and convenience, is true, and 
enlisted men honorably discharged from an enlistment entered into 
after March 3, 1921, for the interest or convenience of the Govern- 
ment are entitled to travel allowance. 

Apparently your question is whether a discharge issued under 
“honorable conditions” comes within the meaning of “honorably 
discharged” as used in the act of February 28, 1919. 
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The Comptroller of the Treasury in decision of April 17, 1919, 
25 Comp. Dec., 792, held that— 

An enlisted man who is not dishonorably discharged nor discharged with- 
out honor, but is discharged under honorable conditions, although the word 


“ honorably ” is omitted from the discharge paper, may be said to be honorably 
discharged within the meaning of section 3 of the act of February 28, 1919. 


The Act of June 3, 1916, 39 Stat., 217, of which the act of Feb- 
ruary 28, 1919, is amendatory, contained instead of the expression 
“honorably discharged ” the words “ when discharged from the serv- 
ice, except by way of punishment for an offense.” It is apparent 
that the term “honorably discharged” involves practically the same 
requisites and requires no more than that the conditions under which 
the men are discharged shall be consistent with honor. 

Accordingly you are advised that men who enlisted after March 


9 


3, 1921, and who may be discharged under honorable conditions 
prior to expiration of their enlistments for the convenience of the 
Navy, are entitled to travel allowance authorized in the act of Feb- 
ruary 28, 1919, 40 Stat., 1203. 


PAY OF MEN OF ARMY UNDER SAVING CLAUSE IN ACT OF 
JUNE 4, 1920. 


The decision of August 8, 1921, to the effect that the saving clause in section 
4 of act of June 4, 1920, 41 Stat., 761, applies only during the period an 
enlisted man holds the grade he held on June 4, 1920, and continues to 
serve under the enlistment in which serving on that date, will be given 
effect from September 1, 1921, and will not operate to disturb prior pay- 
ments correctly computed and in accordance with preceding decisions. 


Comptroller General McCarl to the Secretary of War, September 24, 1921: 
I have your letter of August 25, 1921, as follows: 


In your decision of August 8, 1921, with reference to the pay of an enlisted 
man who on June 4, 1920, held the grade of cook, horseshoer, wagoner, mechanic, 
chauffeur, saddler, musician first, second or third class (grades abolished by 
G. O. 36, W. D., 1920), and who was regraded as private, first class, or private 
with specialist rating July 1, 1920, you state that— 

“It is only during the period the enlisted man holds the grade he held on 
June 4, T920, and continues to serve under the enlistment in which he served 
on June 4, 1920, that the saving clause is applicable to his case.” 

Under decision of the Comptroller of the Treasury of October 9, 1920, 27 
Comp. Dec., 335, 342, approving examples given in paragraph 5, G. O. 44, W. D., 
1920, and under unpublished decisions dated February 15 and May 10, 1921, an 
enlisted man who on June 4, 1920, held a grade above mentioned which was 
abolished by G. O. 36, W. D., 1920, and who was regraded as private, first class, 
or private with specialist rating July 1, 1920, was considered entitled to the 
benefits of the saving clause in section 4b, act of June 4, 1920, so long as he 
held the grade to which regraded on July 1, 1920, and continued to serve under 
the enlistment in which he served on June 4, 1920, and payments have been 
and are being made on that basis at the present time. 

Although it is not specifically so stated therein, the statement above quoted 
from your decision of August 8, 1921, would appear to overturn the basis of 
payment established by the former decisions of the Comptroler of the Treasury 
involving the application of the saving clause to the grades abolished by G. O. 
36, W. D. 1920, and to hold that there was a change in grade in such cases 
which would bring the enlisted men who formerly held the abolished grade 
under the rates of pay established by the act of June 4, 1920. The enlisted 
pica whose grades were abolished by G. O. 36, W. D., 1920, have not, subsequent 
te July 1, 1920, held the grades which they held on June 4, 1920, 
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If it is the intention of the General Accounting Office to overturn the basis 
of payment authorized by the former decisions of the Comptroller of the 
Treasury, it is believed that an effective date should be given for such change 
which will permit the new rates of pay to become operative on the first day 
of a future month, and thus avoid a readjustment of the pay accounts of the 
enlisted men concerned covering the period for which pay rolls have already 
been prepared or payments made. This is especially desirable in view of 
the final payments which are now being made to enlisted men discharged on 
account of reduction of the Army. 

Therefore, if the decision of August 8, 1921, is intended to have the effect 
above indicated, I have to request that you so advise me and that the provisions 
therefor with respect to the departure from the rulings of the Comptroller of 
the Treasury be made effective from September 1, 1921, in order that an oppor- 
tunity may be had to issue instructions and promulgate regulations which will 
not have a retroactive bearing upon the pay of enlisted men. 


I do not understand that you are questioning the correctness of the 
decision of August 8, 1921, but rather requesting that it be made 
effective from September 1, 1921, in order that an opportunity may 
be had to issue instructions and promulgate regulations which will 
not have a retroactive bearing upon the pay of enlisted men. 

Inasmuch as whatever confusion about these payments exists 
arises under an interpretation placed by the War Department on 
prior decisions of the Comptroller of the Treasury, under which it 
was believed the holding to be that, notwithstanding the abolishment 
of certain grades, the enlisted men could be considered as still holding 
substitute or assimilated grades and thus brought within the saving 
clause of the act of June 4, 1920. 

In view of what is thus stated, I think the decision of August 8, 
1921, may properly be made effective from and after September 1, 
1921, which will preserve to the enlisted men the pay which they 
have received prior to that date. 

The decision of August 8, 1921, will not operate to disturb pay- 
ments made by disbursing officers up to and including August 31, 
1921, if such payments were correctly computed and are in accord 
with what was believed to be decisions in force at the time of pay- 
ment and prior to August 8, 1921. 


RETIRED PAY—ENLISTED MEN OF THE MARINE CORPS COMMIS- 
SIONED DURING WAR. 


Retired enlisted men of the Marine Corps who are entitled to the retired pay 
and allowances of warrant oflicers on the retired list by reason of service 
as commissioned officers during the World War, under the act of June 4. 
1920, 41 Stat., 786, retain their status as retired enlisted men and with such 
status the right to receive in addition to the retired pay and allowances of 
a warrant officer the full amount of 75 cents per month for euch good-con- 
duct medal, pin, or bar they may hold. 

Comptroller General McCarl to Lieut. S. F. Birthright, United States Marine 

Corps, September 24, 1921: 


By reference of the Judge Advocate General, Navy Department, 
I received on September 13, 1921, your letter of August 19, 1921, 
requesting decision whether Quartermaster Sergt. William Henry 


Brooke, United States Marine Corps, retired, is entitled to pay for 
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one good-conduct medal and one bar in addition to the rate of pay 
established by decision of the Comptroller of the Treasury in 27 
Comp. Dec., 1010. 

The Comptroller of the Treasury in said decision construed the 
words “shall receive the retired pay and allowances of warrant 
officers on the retired list,” as used in the act of June 4, 1920, 41 
Stat., 786, as authorizing three-fourths the base pay plus 40 per cent 
longevity increase, of a warrant officer of the Army. 

The retired pay and allowances of a warrant officer of the Army 
are determined by the act of June 4, 1920, 41 Stat., 761, as follows: 


* * * Warrant officers other than those of the Army Mine Planter Serv- 
ice, * * * shall be entitled to * * * retirement under the same con- 
ditions as commissioned officers ; 


Commissioned officers of the Army are retired upon a percentage 
of the “ pay of the rank” plus accrued longevity. See section 1274, 
Revised Statutes, and the act of March 2, 1903, 32 Stat., 932. 

In 14 Comp. Dec., 176, it was held, quoting from the syllabus: 


Retired enlisted men of the Marine Corps, * * * are entitled to receive 
the full amount of 75 cents per month for each good-conduct medal, pin, or 
bar they may hold, * * *, 


In arriving at this decision the Comptroller of the Treasury re- 
ferred to 9 Comp. Dec. 164, in reference to which he states: 


This decision was based on the ground that the said additional pay was 
permanent pay, but no part of the pay of the rank or rating of an enlisted 
man, and therefore should not be included in computing 75 per centum of 
the pay of his rank or rating under section 17 of the act of March 8, 1899, 
30 Stat., 1008, providing that when an enlisted man of the Navy is retired he 
shall thereafter receive seventy-five per centum of the pay and allowances 
of the rank or rating upon which he was retired. 


Quartermaster Sergt. Brooke has not lost his status as a retired 
enlisted man by reason of the receipt of pay based on that of a war- 
rant officer of the Army, and I am of the opinion that the holding 
of the Comptroller of the Treasury in 14 Comp. Dec., 176, has equal 
application to this case. 

You are accordingly advised that the rate of pay authorized in 
27 Comp. Dec., 1010, should be further increased by $1.65 per month. 


SETTLEMENT OF CLAIMS OF COMMON CARRIERS DURING FED- 
ERAL CONTROL. 


A claim for switching or shifting services rendered the War Department during 
the period of Federal control of railroads is of the class embraced within 
the settlement between the United States Railroad Administration and the 
War Department made August 4, 1920, by the Auditor for the War De- 
partment, and revised by the Comptroller of the Treasury August 12, 1920, 
and no additional payment may be authorized. 


Decision by Cemptroller General McCarl, September 24, 1921: 

The Director General, United States Railroad Administration, 
applied September 2, 1921, for a revision of the action of the Audi- 
tor for the War Department in disallowing by settlement No. 753913, 
dated January 29, 1921, a claim of the West Jersey & Seashore Rail- 
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road for $10,034.15 on account of switching or shifting services at 
the Delaware ordnance depot, Coopers Point shop, Pedricktown, 
N. J., during the period from September 20, 1918, to December 31, 
1918, while said railroad was under Federal control. The charge 
for this service is based on the wages of engine and train crews, 
rental of locomotives, and incidental expenses such as for fuel, water, 
oil, ete. 

The War Department Claims Board assumed that this claim came 
within the provisions of the Dent Act of March 2, 1919, 40 Stat., 
1272, and by authority of the Secretary of War made an award 
thereon in the full amount claimed and said award was made the 
basis of the claim filed in the office of the Auditor for the War De- 
partment. 

The auditor disallowed the claim upon the ground that it was 
embraced within the settlement made by him August 4, 1920, and 
affirmed by the Comptroller of the Treasury August 12, 1920. 

From the character of the service on account of which this claim 
was made I think there can be no doubt that said claim is of the 
class embraced within the August, 1920, settlement. Therefore, 
regardless of whether this particular claim was in fact considered in 
connection with that settlement, the legal effect of said settlement is 
to extinguish all such claims, and no allowance thereon can now be 
made. In this connection see decision dated September 1, 1921, in 
the case of the Pennsylvania Railroad Co., 1 Comp. Gen., 101. 

Upon a revision of the matter no differences are found and the 
settlement is sustained. 


COMMUTATION OF QUARTERS, HEAT AND LIGHT—ARMY OFFICERS. 


Where public quarters are occupied by the wife of an Army officer in a visitor’s 
or hostess house located in an Army camp, which is owned or controlled 
by the Government, the officer is not entitled to commutation of quarters, 
heat, and light on account of maintaining dependents, under provisions of 
act of April 16, 1918, 40 Stat., 530. 


Comptroller General McCarl to the Secretary of War, September 26, 1921: 


I have your letter of September 16, 1921, as follows: 


I have the honor to transmit herewith the file of papers relating to the claim 
of Lieutenant G. Ross Rede, 11th F. A., for commutation of quarters, heat, and 
light on account of maintaining an abode for his wife under the following 
eonditions : 

At Camp Grant, Illinois, a certain building known as the Hostess House is 
owned and operated by the Government. Its management is in the hands of a 
hostess appointed by the War Department and the details are under her super- 
vision. This hostess house is furnished heat and light at Government expense 
and is operated as a hotel for the accommodation of any female transient who 
pays the stipulated rate of $1.00 per day. The receipts from this activity are 
used and accounted for in the educational and recreational work. 

Lieutenant G. Ross Rede, on duty at Camp Grant, secured a room for his 
wife at this hostess house from May 7, 1920, to May 31, 1920, and paid the 
regular rate therefor, no quarters having been assigned to him for his wife. 
He now makes claim for commutation of quarters, heat, and light during said 
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period on account of thus having maintained an abode for his wife. A decision 
is requested whether under these conditions the commutation claimed may le- 
gally be paid. 


The officer’s voucher is stated for commutation of quarters, heat, 
and light for his dependent (wife), May 7 to 31, 1920, under the 
act of April 16, 1918, 40 Stat., 530, and the certificate attached to the 
voucher is in part as follows: 


I certify that I have been on field duty and on active duty within the terri- 
torial jurisdiction of the United States during the period for which this account 
is stated; that neither I, my wife, child, or dependent parent have occupied 
public quarters or been furnished heat and light by the United States during 
the period for which commutation is charged, except that I have been furnished 
with room at Camp Grant which is my place of duty, occupied qtrs. #924—N, 
May 1 to 6, incl., and no application has been made for public quarters for my 
dependents, as, under instructions of the War Department, there are no public 
quarters available for them. 


The interpolation in the printed certificate of the phrase “ occu- 
pied qtrs. #924-N May 1 to 6, incl.,” raises a question as to why, 
if quarters were available for occupancy by himself and wife for six 
days in May, he did not continue to occupy them during the entire 
month. If he vacated Government quarters voluntarily and secured 
quarters for his wife at the hostess house, quarters were available 
notwithstanding the orders issued by the War Department in 1918 
that no quarters were available; and if the certificate is contrary to 
the actual facts as they existed at Camp Grant in May, 1920, no 
commutation would be authorized for this reason. 21 Comp. Dec., 
496, 20 id., 87. 

The status of hostess houses is not clearly defined in the corre- 
spondence accompanying your submission. By the act of May 31, 
1902, 32 Stat., 282, authority was given the Secretary of War to grant 
permission by revocable license to the international committee of 
the Young Men’s Christian Association of North America to erect 
and maintain on military reservations such buildings as their work 
for the promotion of the social, physical, intellectual, and moral 
welfare of the garrisons may require, and under the act of July 28, 
1892, 27 Stat., 321, the Secretary of War was authorized to grant 
revocable leases for a period not exceeding five years for public 
property under his control as may not for the time be required for 
public use. The act of March 23, 1910, 36 Stat., 252, appropriated 
funds for the furnishing of heat and light for the buildings erected 
at private cost in the operation of the act of May 31, 1902. The 
act of March 28, 1918, 40 Stat., 475, appropriated funds for heating 
and lighting, in addition to the Y. M. C. A. buildings theretofore 
appropriated for, for “buildings for similar purposes on military 
reservations authorized by War Department regulation.” For some 
years (see 40 Stat., 56) the annual appropriation act for the Army, 
under the heading “ Military post exchanges” has carried funds— 


For continuing the construction, equipment, and maintenance of suitable 
buildings at military posts and stations for the conduct of the post exchange, 
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school, Hbrary, reading, lunch, amusement rooms, and gymnasium, including 
repairs to buildings erected at private cost, in the operation of the act ap- 
proved May thirty-first, nineteen hundred and two, * * * to be ey 
in the discretion and under the direction of the Secretary of War, * * 


The current appropriations, act of June 30, 1921, 42 Stat., 77 slid 
83, are as follows: 


Regular supplies: * * * for furnishing heat and light * * * for 
* * * the buildings erected at private cost, in the operation of the act ap- 
proved May 31, 1902, and buildings for a similar purpose on military reserva- 
tions authorized by War Department Regulations; * * 

Military Post Exchanges: For continuing the Sieembiaaes equipment, and 
maintenance of suitable buildings at military posts and stations for the con- 
duct of the post exchange, school, library, reading, lunch, amusement rooms, 
for the conduct and maintenance of hostess houses, chapels, and gymnasium, 
including repairs to buildings erected at private cost, in the operation of the 
act approved May 31, 1902, for the rental of films, purchase of slides, supplies 
for and making repairs to moving-picture outfits and for similar and other 
recreational purposes at training and mobilization camps now established, or 
which may be hereafter established, $150,000. 


The item “ for the conduct and maintenance of hostess houses” is 
a new provision effective on and after July 1, 1921, no appropriation 
apparently being specifically made for that purpose during the 
period covered by this voucher, i. e., the fiscal year 1920. 

By War Department circulars Nos. 483 of 1919, and 16 and 225 
of 1920, provision was made for taking over the hostess houses pre- 
sumably theretofore conducted by the Y. M. C. A., the Y. W. C. A., 
or other similar organization; and by War Department circular No. 
541 of 1919 and Changes No. 6, Special Regulations 59, an “ educa- 
tion and recreation fund” was authorized, corresponding in every 
particular to the regimental or company fund. 

Presumably the buildings theretofore erected from private funds 
were either turned over to the War Department or were abandoned 
by the organizations erecting them or for which they were erected. 
They are therefore buildings either owned or controlled by the Gov- 
ernment, repaired, heated, and lighted, and in part at least operated 
from appropriations of public funds. Circular No. 16 of 1920 pro- 
vides that the charge, if any, for the renting of rooms to transient 
visiting relatives of officers and enlisted men in the visitor’s house or 
hostess house “ will in all cases be nominal.” 

It is, I think, well settled that commutation of quarters is not pay- 
able to an officer when public quarters are available for renting to 
him by the Government, 23 Comp. Dec., 181, and title to the build- 
ing controlled by the Government and occupied by him need not be in 
the Government, 17 Comp. Dec., 268. This rule has its limitations, 
see the following at 23 Comp. Dec., 183. 


It may be that in the case of Maj. Clayton, especially, he is justly entitled 
to commutation for a part of the time for which same is disallowed, namely, 
the period he occupied quarters in the Tivoli Hotel, * * *. 


The Tivoli Hotel is owned and operated by the Government as an 
adjunct of the Panama Canal for the accommodation of transients; 
and officers of the Army and Navy are accorded a reduced rate; but 
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the charges in any event are not “ nominal” as the basis of opera- 
tion is profit, although in its inception the purpose was primarily to 
provide suitable accommodations for transients, both official and non- 
official. 

That exception can have no place in a situation such as this where 
an officer collects from the Government $35.34 as commutation of 
quarters, heat, and light, and pays to the Government $25 for adequate 
accommodations during the same period. The provisions for com- 
mutation of quarters is in lieu of public quarters, and there is no 
authority for the payment thereof when public quarters are avail- 
able, whether in the administrative view for assignment or for 
rental. 

As public quarters were available in this case in the hostess house, 
payment of commutation of quarters during the period the dependent 
occupied quarters there is not authorized. 


SETTLEMENT OF CLAIMS OF COMMON CARRIERS DURING FED- 
ERAL CONTROL. 


A claim for services rendered the War Department in maintaining tracks of a 

railroad on a Government reservation during period of Federal control is 
one incident to or arising out of transportation services over the tracks and 
was therefore embraced within the settlement by the Auditor for the War 
Department between the United States Railroad Administration and the 
War Department August 4, 1920, revised by the Comptroller of the Treasury 
August 12, 1920, and no additional payment is authorized. 


Decision by Comptroller General McCarl, September 26, 1921: 

The Director General of Railroads applied September 2, 1921, for 
a revision of the action of the Auditor for the War Department in 
disallowing by settlement No. 55160 dated February 5, 1921, the 
claim of the Union Pacific Railroad Co. for $12,785.81 on account of 
maintenance of certain tracks on the Government reservation at Camp 
Funston and Pawnee Flats, Kans., for the period from January 1, 
1918, to June 1, 1919, while said railroad was under Federal control. 

The War Department Claims Board assumed that this claim came 
within the provisions of the act of March 2, 1919, 40 Stat., 1272, and, 
by authority of the Secretary of War, made an award thereon in the 
full amount claimed. Said award was made the basis of the claim 
filed in the office of the Auditor for the War Department. 

The auditor disallowed the claim upon the ground that it was em- 
braced within the settlement made by him August 4, 1920, and af- 
firmed by the Comptroller of the Treasury August 12, 1920. 

It appears that of the amount claimed, $6,624.16, is for maintenance 
of tracks on the company’s right of way in the reservation and that 
$6,161.65 is for maintenance of tracks in the reservation off of the 
right of way. It also appears that the tracks involved were con- 
structed during the period from June 1, 1917, to December 31, 1917, 
for the purpose of expediting and facilitating the moving of ship- 




















DECISIONS OF THE COMPTROLLER GENERAL. 165 


ments to and from the reservation over the Union Pacific lines and 
that the expense of maintenance was incident to and resulted from 
the use of said tracks by the Union Pacific Railroad Co. 

Whether the company or the United States Railroad Administra- 
tion received any compensation from the War Department for the 
transportation service rendered over these tracks does not appear. 
If compensation was paid for such service it must be held that said 
payment covered the cost of track maintenance because such costs 
are always for consideration in fixing transportation charges. If 
no compensation was paid for the transportation service rendered 
over these tracks, then the theory upon which the cost of track main- 
tenance would be a charge against the War Department is that such 
cost was incident to and resulted from the transportation service ren- 
dered by the railroad or the United States Railroad Administration 
to the War Department. But in that case, or in any other view that 
may be taken of the matter, the claim is clearly a claim for mainte- 
nance incident to or arising out of transportation services. In this 
respect this claim differs from the claims for the cost of construction 
of tracks which were considered and allowed by the Comptroller of 
the Treasury May 23, 1921, and June 11, 1921. I think there is no 
room for reasonable doubt that this claim belongs to the class of 
claims covered by the August, 1920, settlement and therefore must 
be regarded as having been embraced within said settlement even 
though it may not in fact have been considered in connection there- 
with. See decision of September 1, 1921, in the case of the Pennsy]l- 
vania Railroad Co., 1 Comp. Gen., 101, and decision of September 
24, 1921, 1 Comp. Gen., 160, in the case of West Jersey & Seashore 
Railroad. 

Upon a review of the matter no differences are found and the set- 
tlement is sustained. 


PAYMENT FOR SERVICES OF RETIRED EMPLOYEES OF THE POSTAL 
SERVICE. 


Payment for services of employees of the Postal Service rendered subsequent to 
retirement and prior to July 21, 1921, under provisions of the act of that 
date, 42 Stat., 145, does not deprive the employees of any annuity or pension 
to which they may otherwise be entitled under the provisions of the retire- 
ment act. 


Comptroller General McCarl to the Postmaster General, September 27, 1921: 

I have your letter of September 14, 1921, requesting decision as to 
whether a retired Postal Service employee, under section 8 of the 
act approved July 21, 1921, 42 Stat., 145, in addition to his annuity 
under the act of May 22, 1920, is legally entitled to payment in full 
for such services as may have been performed subsequent to his 
retirement and prior to July 21, 1921. 

The act of July 21, 1921, provides: 


Sec. 8. That the Postmaster General be, and he is hereby, authorized to pay 
to persons who have been retired under the Act of Congress entitled “An Act 
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for the retirement of employees in the classified civil service, and for other 
purposes,” approved May 22, 1920, and who have since their retirement been 
employed in the Postal Service, the sums to which they are entitled for services 
heretofore rendered. 


Under and subject to the provisions of the act of May 22, 1920, 
41 Stat., 614, title to the annuity, when vested, confers a right in the 
annuitant to receive the periodical payments provided for therein, 
the annuity being a fixed amount directed to be paid on the basis of 
a past consideration and the right thereto not being contingent upon 
the performance of further service after retirement, such further 
service not being contemplated or authorized. 27 Comp. Dec., 524. 

The effect, therefore, of the act of July 21, 1921, is to authorize 
payment for services performed by retired Postal Service employees, 
subsequent to their retirement and prior to July 21, 1921, undi- 
minished by such annuity as is otherwise properly payable under the 
act of May 22, 1920. 

The right to the annuity existed, but not the right to be paid for 
services unless the employee was retained by certification, in which 
event no annuity would be payable. The act of July 21, 1921, spe- 
cifically refers to those “who have been retired,” and presumably 
were not retained by certification. The act must be understood as 
giving the right to be paid for the services, and no intention appears 
therefrom. to deprive of annuity if that was otherwise payable. 
The Commissioner of Pensions is understood to have st>pped the 
annuity for the same period as the pay would be authorized to be 
paid by the act of July 21, 1921, but nothing in the said act re- 
quires this to be done. 

You are authorized thereby “to pay to persons * * * the 
sums to which they are entitled for services heretofore rendered.” It 
ic understood that payments in a large number of the cases were 
made by disbursing officers of the Post Office Department prior to 
July 21, 1921, and that the amounts of such payments were either 
collected from the payees by such disbursing officers or were deducted 
from amounts of annuity payments otherwise due. In such cases the 
claims arising because of said enactment should be submitted to the 
Post Office Department Division of this office for direct settlement. 


CONTRACTS—ADDITIONAL PAYMENTS DUE TO CHANGES BY THE 
GOVERNMENT. 


Under a contract providing for changes by the Government during the progress 

of the work and authorizing an increase in the payment if the changes 
increase the cost of the work, based on the actual cost to the contractor, 
only the direct cost of the work involved in the changes may be included 
in determining the additional payment, and not merely consequential losses 
to the contractor, such as might arise from adverse weather conditions or 


idleness of employees working in connection with the performance of the 
work as changed. 
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Decision by Comptroller General McCarl, September 27, 1921: 

The Newport Contracting & Engineering Co. applied June 21, 
1921, for revision of the action of the Auditor for the Navy De- 
partment in disallowing by settlement dated March 25, 1921, case 


No. 155904, its claim for $9,398.23 under Navy Department Yards 
and Docks contract No. 3952, dated June 28, 1919. 


This contract provided for the construction of certain buildings at 
the naval mine depot, Yorktown, Va., at locations therein definitely 
fixed, and contained the following provision: 


17. Changes.—The Government reserves the right to make such changes in 
the contract, plans, and specifications as may be deemed necessary or advisable, 
and the contractor agrees to proceed with such changes as directed in writing 
by the Chief of the Bureau of Yards and-Docks. The cost of said changes 
shall be estimated by the officer in charge, and if less than $500, shall be 
ascertained by him. If the cost of said changes is $500 or more, as estimated 
by the officer in charge, the same shall be ascertained by a board of not less 
than three officers or other representatives of the Government, The cost of 
the changes as ascertained above, when approved by the Chief of the Bureau 
of Yards and Docks, shall be added to or deducted from the contract price, and 
the contractor agrees and consents that the contract price thus increased or 
decreased shall be accepted in full satisfaction for all work done under the con- 
tract: Provided, That the increased cost shall be the estimated actual cost to 
the contractor at the time of such estimate and that the decreased cost shall be 
the actual or market value at the time the contract was made, both plus a profit 
of 10 per cent. 


During the progress of the work a change was made in the location 
of some of the buildings, and in accordance with the provision just 
quoted a board was appointed to ascertain the cost of this change in 
the contract. In its determination of this cost the board included 
certain items on account of “ loss to contractor on account of steady- 
time men and stable expenses due to delay,” “ extra cost of delayed 
construction in winter months,” and “ extra cost due to disorganiza- 
tion on account of stoppage of work,” of which the Chief of the 
Bureau of Yards and Docks withheld his approval. The cost so ascer- 
tained, with the exception of these items, was duly paid, the right be- 
ing reserved to the contractor to file this claim with the auditor on 
account of the said items. 

In providing for changes in the contract, the Government agreed 
to pay the cost thereof. This must be held to mean, however, the 
direct cost of the work itself as so changed, and does not include mere 
consequential losses to the contractor such as might arise from ad- 
verse weather conditions or idleness of employees occurring in con- 
nection with the performance of the work as so changed. The several 
items covered by this claim are of this nature, and are a part of the 
contractor’s general hazard in connection with the performance of 
the contract as a whole. They do not form any part of the direct 
cost of the change, and there is no contractual obligation upon the 
Government to pay therefor. 

Upon a review of the matter no differences are found and the settle- 
ment is sustained. 
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ADJUSTMENT OF CONTRACTS FOR RIVER AND HARBOR IMPROVE- 
MENTS. 


The relief which the Secretary of War is authorized to grant under section 8 of 
the act of July 18, 1918, 40 Stat., 912, providing for modification and read- 
justment of contracts for river and harbor improvements to cover increased 
costs due to war conditions, is not limited to the allowance of the amount of 
increased cost of labor and materials, but may include as well modification 
or readjustment of any terms of such contracts, subsistent on the date of 
such modification or readjustment, which had become inequitable as the 
result of any unforeseen conditions arising out of the war. 

The provisions of the act of July 18, 1918, 40 Stat., 912, authorizing the Secretary 
of War to modify and readjust contracts for river and harbor improvements 
due to war conditions, are not applicable to contracts which have been fully 
performed or terminated; hence the Secretary of War may not modify the 
terms of a supplemental contract terminating and settling an original con- 
tract for river and harbor work, where the supplemental contract itself con- 
stituted a readjustment under the same act by his predecessor in office. 


Decision by Comptroller General McCarl, September 27, 1921: 


Bates & Rogers Construction Co. applied July 16, 1921, for a 
revision of the action of the Auditor for the War Department in 
disallowing, by settlement No. 535913 dated June 11, 1921, its claim 
for $48,867.60 on account of increased cost of the work covered by 
its contract dated February 9, 1915, for the construction of Lock and 
Dam No. 33, Ohio River. 

The claim is based on a so-called agreement entered into May 2, 
1921, between the claimant and Colonel Earl I. Brown and approved 
June 8, 1921, by the Chief of Engineers and the Assistant Secretary 
of War to the effect that the contract of February 9, 1915, as modi- 
fied by a supplemental agreement dated March 13, 1920, be further 
modified under authority of section 8 of the rivers and harbors appro- 
priation act of July 18, 1918, 40 Stat., 912, to authorize payment of 
the sum of $39,560.50 as “ plant charges” and $9,307.10 as “ capital 
charges,” the Secretary of War having previously determined that 
said contract had become inequitable and unjust on account of in- 
creased cost of material and labor and other unforeseen conditions 
arising out of the war with Germany. The agreement also contains 
a clause reading as follows: 

It is hereby further determined by the exercise of the discretion of the Sec- 
retary of War to further modify and readjust the terms of the said contract 


in order to make them equitable and just by the further payment of the above 
stated amounts. 


The auditor disallowed the claim upon the ground that the Secre- 
tary of War in making the readjustments contemplated under the 
provisions of section 8 of the act of July 18, 1918, is authorized to 
consider only the direct costs of labor and material entering into the 
work and that no allowance can be made on account of such indirect 
items as “ plant charges” and “capital charges.” 

The section in question reads: 


That if the Secretary of War shall determine that any of the contracts for 
work of river and harbor improvements entered into but not completed prior 
to April sixth, nineteen hundred and seventeen, the date of the entrance of 
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the United States into the war with Germany, have become inequitable and 
unjust on account of increased costs of materials and labor and other unfore- 
seen conditions arising out of the war, he is hereby authorized, in his discre- 
tion and with the consent of the contractors, to modify and readjust the terms 
of said contracts in such manner as he may deem equitable and just: Provided, 
That such modifications and readjustments shall apply only to work under 
said contracts remaining to be done hereafter and shall not include any relief 
for work performed heretofore under said contract; and any such sum as may 
be necessary to provide for the increased cost of the contracts due to said modi- 
fications and readjustments, not exceeding the sum of $2,000,000, is hereby 
appropriated out of any money in the Treasury not otherwise appropriated: 
Provided further, That as a condition of any such contract being so modified, 
the Secretary of War shall have the right, at the end of any fiscal year, until 
the contract is completed, to make such further modifications as in his judg- 
ment shall be advantageous to the United States and just to the contractor. 


With reference to the provision just quoted the Judge Advocate 
General in an opinion to the Secretary of War dated November 8, 
1920, said: 


The act, first of all, gives to the Secretary of War authority to determine 
what contracts of the class designated have become inequitable or unjust on 
account of “ increased costs of materials and labor and other unforeseen con- 
ditions arising out of the war.” Clearly, it is within his discretion to so deter- 
mine, and his authority so to do is beyond question. Having so determined, 
the Secretary of War “is hereby authorized, in his discretion and with the 
consent of the contractors, to modify and readjust the terms of said contracts 
in such manner as he may deem equitable and just.” The only express limita- 
tion upon his authority to “ modify and readjust,” other than that it must be 
“in such manner as he may deem equitable and just,” is contained in the 
proviso of the enactment, which states “that such modifications and readjust- 
ments shall apply only to work under said contracts remaining to be done 
hereafter and shall not include any relief work performed heretofore under 
said contracts.” Within that limitation he may modify and readjust the con- 
tract in any way that he may deem equitable and just, in order to relieve 
the contractor from the burdens of a contract that has become inequitable and 
unjust on account of “increased costs of materials and labor and other un- 
foreseen conditions arising out of the war.” Manifestly, if materials and 
labor have so increased in cost that a contract entered into on the basis of 
prewar prices has become inequitable and unjust as the result thereof, one 
obvious way of relieving from such condition is to provide for increased com- 
pensation under the contract to mitigate the increased cost to the contractor 
of these commodities. But what in the case of a contract inequitable and 
unjust on account of “other unforeseen conditions arising out of the war?” 
Certainly the use of these words and the legislative history of the enactment 
show that Congress had in mind other inequities and injustices than those 
caused alone by the “increased costs of materials and labor.” 

Labor became scarce and in some cases was unobtainable in sufficient quan- 
tities to carry on work as rapidly as was contemplated when contracts were 
executed. Transportation had been so monopolized for the national defense 
that shipments for private purposes were delayed. Priority orders for war 
supplies had taken precedence over all other contracts, so that deliveries were 
long delayed, and at times contracts were canceled outright. These are but 
some of the “unforeseen conditions arising out of the war” which Congress 
may have had in mind in the enactment under consideration, Is it not an 
equally obvious method of mitigating the hardship imposed by such situations 
as these that the time of performance might be extended? This office so con- 
siders, and can read into the enactment no provision specifying the items of in- 
creased cost that may be allowed, or any stipulation that no modification or 
readjustment can be made by the Secretary of War except to cover increased 
costs of materials and labor, or that this enactment does not authorize the ex- 
tension of a contract, if he should consider that such extension would make a 
contract of the designated class equitable and just. 

This office is therefore of the opinion that the enactment in question gives to 
you, after you shall have determined that a contract within the designated class 
has become inequitable and unjust on account of the increased costs of ma- 
terials and labor and other unforeseen conditions arising out of the war, dis- 
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cretion to decide whether the contract shall be modified or readjusted. There- 
upon, with the consent of the contractors, you may modify and readjust the 
terms of such contract in such manner as you may deem equitable and just, 
provided such modification and readjustment shall apply only to work under 
said contracts remaining to be done after July 18, 1918, and in such modifica- 
tion and readjustment you are not limited to allowing increased compensation 
to cover increased costs of materials and labor, but may modify and readjust 
the contract so as to make it, in your opinion, equitable and just in other 
respects. 


In construing the same provision the Attorney General, in opinion 
dated March 29, 1921, said: 


This act, in my opinion, confers upon the Secretary of War the power to 
modify and readjust any of the terms of such contracts as are described, with 
respect to the work remaining to be done, and his authority in this respect is 
not limited to items which relate to labor and materials only. He was empow- 
ered to relieve such a contractor as is described from any of the terms of a 
contract which had become inequitable as the result of any unforeseen condi- 
tions arising out of the war. However, in the exercise of the contractual 
powers so conferred the Secretary of War is limited as to the method which 
he shall follow by the provisions of section 3744, Revised Statutes, and other 
laws applicable to Government contracts. He is further limited as to the time 
within which he shall exercise his contractual powers, for upon the completion 
of a contract, by the wording of the statute itself, his authority to modify or 
readjust any of its terms ceases. 


I concur in the views expressed by the Attorney General and the 
Judge Advocate General to the effect that the relief which the Secre- 
tary of War is authorized to grant under the provisions of section 8 
of the act of July 18, 1918, is not limited to the allowance of the 
amount of the increased cost of labor and materials; and any hold- 
ing to the contrary by the former Comptroller of the Treasury will 
not be followed hereafter. However, the authority vested in the 
Secretary of War under said section is to modify and readjust the 
terms of subsistent contracts; not to make equitable and just settle- 
ments under contracts that have been fully performed or terminated, 
and the law contemplated that the authority thus given to the Secre- 
tary of War to modify and readjust the terms of said contracts would 
be exercised promptly or at least within a reasonable time after July 
18, 1918, and in no case after all work under the contract had been 
completed. The last proviso of the section hereinbefore quoted would 
appear to indicate conclusively that such was the intent and purpose 
of the law. That the Attorney General recognized this limitation 
as to the time within which the Secretary of War may exercise his 
authority to modify or readjust the terms of a contract is evidenced 
by the last sentence of the paragraph hereinbefore quoted from the 
opinion dated March 29, 1921. 

A modification and readjustment was made in this case under the 
provisions of section 8 of the act of July 18, 1918, by a supplemental 
agreement dated March 13, 1920. Under the terms of said modifica- 
tion and readjustment the original contract was terminated and the 
uncompleted portion of the work contemplated thereunder was taken 
over for completion by the Government; the contractor was allowed 
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an increase of 60 per cent on all work performed prior to December 
31, 1919, and was reimbursed the amounts previously deducted on 
account of superintendence and inspection after April 19, 1919; and 
provision was made to reimburse the contractor for expenses incurred 
for services, material, and supplies between December 31, 1919, and 
the time the work was actually taken over by the Government, etc. 
This constituted a just and equitable readjustment as determined by 
the then Secretary of War in the exercise of the discretion vested in 
him under the act. It is true that the release executed by the con- 
tractor at that time excepted from its operation the claims for the 
two items now under consideration, but that can not operate to give 
the present Secretary of War the power or authority to modify or 
readjust a contract which had been terminated by his predecessor in 
office more than a year prior to the attempted modification and read- 
justment. It must be held, therefore, that the Secretary of War on 
May 2, 1921, was without jurisdiction to make any adjustment of this 
claim under the terms of section 8 of the act of July 18, 1918. 

Upon a revision of the matter no differences are found and the 
settlement is sustained. 


PER DIEM IN LIEU OF SUBSISTENCE. 


Under travel orders of a department authorizing per diem allowance for frac- 
tional part of a calendar day, absence from designated post of duty begins 
and ends for practical purposes at the actual time of departure from, or 
arrival at, a railroad station, when the railroad station is located within 
the limits of the designated post of duty. 


Decision by Comptroller General McCarl, September 28, 1921: 

The Chief, Treasury Department Division, submitted September 
19, 1921, the following memorandum decision for approval, disap- 
proval, or modification : 


Re per diem allowance to John Elford Soper, surgeon in the United States 
Public Health Service. (See voucher and memo attached hereto.) 

By the papers in the case it appears that Dr. Soper was stationed at Minne- 
apolis, with headquarters in the Keith-Plaza Building, and that on January 12, 
1921, he left his home at 8-30 P. M. to go to the railroad station to take the 
9-10 P. M. train for Sioux Falls, S. D., on official business. He claims $2.00 
as his per diem allowance for 34 hours on that date. Is such per diem au- 
thorized? 

Section 183 act of August 1, 1914, authorizes a per diem allowance not to 
exceed $4.00 in lieu of subsistence, to Government officers and employees when 
“away from their designated posts of duty” on official business. Under this act 
the Secretary of the Treasury has issued Travel Regulations governing per diem 
allowances and the regulation pertaining to fractional parts of a day is as 
follows: 

(15) In case absence from an Official station involves part of a day the per 
diem for that day shall be as follows: 

(a) No per diem will be allowed when such absence is for three hours or less. 

(b) A per diem of $2 will be allowed.when such absence is for more than 
three hours and not more than six hours. 

(c) A per diem of $3 will be allowed when such absence is more than six 
hours and not more than 12 hours. 

(d) A per diem of $4 will be allowed when the absence is for more than 
12 hours. 

(e) The calendar day will be the unit. 
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In this case it appears from the papers that Dr. Soper’s official station was 
in the city of Minneapolis. Strictly it was in the Keith-Plaza Building, but 
when he was at his home at proper hours he was not away from his post of 
duty. It can not be maintained that his post of duty was the railroad station, 
and it is clear that his official journey began when he left his home at 8-30 
P. M. to go to the station to take the 9-10 P. M. train. 

He was allowed his car fare from his home to the station without question, 
and rightly so. He was in a travel status from 8.30 p. m. when he left his 
home, and by the law and travel regulations of the Treasury Department 
(supra) he would be entitled to an allowance of $2.00 as charged in the 
voucher. 


In an otherwise proper case one proceeding from his home to the 
railroad station and from there proceeding on a tour of duty neces- 
sitating absence from designated post of duty is entitled to such of 
his expenses as are allowed by law or regulations made pursuant 
thereto. Being in a travel status of itself does not establish the right 
to subsistence expenses or per diem in lieu thereof; it is absence 
“engaged in field work or traveling on official business * * * 
away from designated posts of duty ” which is controlling. Act of 
August 1, 1914, 38 Stat., 680; 22 Comp. Dec., 119; 23 ¢d., 313. For 
all practical purposes, as affecting the matter of per diem allowance 
for a fractional part of a day, or otherwise, absence from designated 
post of duty begins and ends at the actual time of departure from 
or arrival at the railroad station, when such railroad station is 
located within the limits of the designated post of duty. 

The time of departure in the case stated was 9.10 p. m. and there 
thus being less than three hours involved that day, the regulations 
authorize no per diem. The memorandum decision is disapproved. 


RETIREMENT DEDUCTIONS OF PER DIEM EMPLOYEES. 


Retirement deductions from the compensation of per diem employees for service 
performed on Sundays or holidays shall be made only when the compensa- 
tion for those days constitutes a part of the basic pay of the employees 
under appointments or contracts of employment contemplating 365 con- 
secutive days of service. If the yearly schedule be less than 365 days, 
service on Sundays and holidays is overtime and for that reason compensa- 
tion therefor is excluded from operation of the retirement act. 


Decision by Comptroller General McCarl, September 29, 1921: 

The Chief, War Department Division, submitted September 23, 
1921, a law board memorandum decision relating to retirement de- 
ductions of civil-service employees and disagrees upon conclusion 
(e) for the reason the examining section considers retirement deduc- 
tion as not applicable to per diem pay for services rendered under 
exigency on Sundays and holidays. 

The memorandum decision is as follows: 


The Chief of the Examining Section under date of September 9, 1921, sub- 
mitted voucher No. 9, February, 1921, accounts of S. C. Godfrey, major, Corps of 
Engineers, for an opinion as to verification of payments, deductions, et cetera, 
on pay rolls having in mind the act of May 22, 1920, for the retirement of em- 
ployees in the classified civil service. 

The questions are answered seriatim: 
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(a) The figures entered in the column “amount paid,” representing the net 
amount, should be verified as they should not be in excess of 974% of the pay 
due. 

(b) If there should be a column indicating the retirement deduction, verifica- 
tion of the figures therein for the purpose of ascertaining whether they rep- 
resent 24% of the gross is not deemed necessary in view of 26 Comp. Dec., 1060, 
wherein it is stated that “ the pay roll is concerned with the amount to be paid 
the employee and with nothing further.” The necessary percentage deductions 
being made in a lump sum from appropriations for salaries and appropriation 
transfer warrants issued entry of deductions on pay rolls accomplishes no 
purpose, 

(c) In accordance with the findings of 27 Comp. Dec., 114, payment of not 
more than 973% of basic salary is to be made until the element of uncertainty 
as to whether the individual comes within the provisions of the law is removed. 
It seems that where it has been determined that he does not come under the 
act and the pay roll shows the amount of pay due and the amount paid to be 
the same, proper notation should be made under the heading of remarks that the 
employee does not come within the provision of the act of May 22, 1920, thereby 
making it clear that payment should not be limited to 974%. 

(d) Where notation has been made by the computers that the amount paid 
was in excess of 974% of the gross, a suspension should be made for the sum 
overpaid. 

(e) The law requires a percentage deduction monthly from the “pay” of 
each employee, therefore where a civilian is employed on a per diem basis 
including Sundays the deduction should be figured on pay earned for the full 
seven days. 


The conclusion (e) is limited to where the pay for Sundays and 
holidays is as base pay. It does not cover the question of where the 
pay is for services rendered on Sundays or holidays, as an exigency, 
and that question was not specifically submitted for decision. 

In 27 Comp. Dec., 153, it was said: 


What may be called the regular or permanent salary, pay, or compensation 
is to be taken as basic. The retirement act expressly stipulates that “all 
bonuses, allowances, overtime pay, orgsalary, pay, or compensation given in ad- 
dition to the base pay of the positions as fixed by law or regulation” shall be 
excluded from the operation of the act. 


It will thus be seen, as affecting the matter of the 24 per cent de- 
ductions from the compensation of employees paid on a per diem 
basis, that the statute operates only on the basic part of such com- 
pensation, and the part thereof classed as “overtime” is for this pur- 
pose excluded from consideration. Whether Sunday and holiday 
services of a per diem employee are or are not “ overtime” is largely 
a question of fact. If the appointment, etc., providing for the per 
diem measure of compensation contemplates a yearly schedule of 365 
consecutive days of service, compensation for Sunday and holiday 
services included therein is basic within the meaning of the statute. 
If, on the contrary, the appointment, etc., contemplates a yearly 
schedule of a lesser number of days of service (for instance, 313 
days), compensation for services on such of the days as are not in- 
cluded therein is “ overtime,” and as such is excluded from the opera- 
tion of the statute, as affecting the 24 per cent deductions. See gen- 
erally 24 Comp. Dec., 253. 

The memorandum Gectsion ' is approved supplemented by the views 
in connection with conclusion (e). 
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INCREASE OF COMPENSATION—EMPLOYEES OF CONTRACTORS 
ACTING AS AGENTS OF THE GOVERNMENT. 


Employees of the Thompson-Starrett Co. under contract dated January 18, 1918, 
to construct for the Government a powder plant known as Government ex- 
plosive plant “C” at Nitro, W. Va., were persons employed by a corpora- 
tion acting as agent of the Government in connection with construction 
work, and are, therefore, expressly excepted from the provisions of the act 
of July 3, 1918, 40 Stat., 814, granting $120 increase of compensation to 
civilian employees of the Government, for the fiscal year ending June 30, 

1919. 


Decision by Comptroller General McCarl, September 30, 1921: 

Frank Fisher applied September 13, 1921, for a review of the 
action of the General Accounting Office, War Department Division, 
as evidenced by certificate No. 119146, dated August 31, 1921, on his 
claim for increase of compensation for the period September 1 to 
December 20, 1918, while an employee of the Thompson Starrett Co. 
at Nitro, W. Va. 

It is evidenced from the papers in the case that he was an em- 
ployee of the Thompson-Starrett Co. engaged in the construction of 
a powder plant known as Government explosives plant “ C,” at Nitro, 
W. Va., under contract dated January 18, 1918. 

Section 6 of the act of July 3, 1918, 40 Stat., 814, provides in part 
as follows: 








Sec. 6. That all civilian employees of the Governments of the United States 
and District of Columbia who receive a total of compensation at the. rate of 
$2,500 per annum or less, except as otherwise provided in this section, shall re- 
ceive, during the fiscal year ending June 30, 1919, additional compensation at 
the rate of $120 per annum * * *. 

The provisions of this section shall nottapply to the following * * *, per- 
sons employed by or through corporations, firms or individuals acting for or 
on behalf of or as agents of the United States, or any department or independ- 
ent establishment of the Government of the United States in connection with 
construction work or the operation of plants * * *, 


With respect to the status of the employees of the explosives plant 
at Nitro, W. Va., it was held in decision of the Comptroller of the 
Treasury dated April 24, 1919, 25 Comp. Dec., 827, as follows: 


In the contract between the United States and the Thonrpson-Starrett Co. 
it was agreed that said company should be designated as construction man- 
ager of Government explosives plant “C” and should make, as agent of the 
United States, all contracts for services, labor, supplies, materials, etc. * * *. 
The contract clearly makes the company an agent of the Government in engag- 
ing services and employing labor. 

It is evident that the employees of the Thompson-Starrett Co. un- 
der the contract with the United States Government, dated January 
18, 1918, were persons employed by a corporation acting as agent of 
the Government in connection with construction work, and such em- 
ployees are, therefore, clearly within the exceptions to the act of July 
3, 1918. 

It has been suggested that the mere fact of their being employees 
of the United States, as decided by the Comptroller of the Treasury, 
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was sufficient to grant them the increased compensation, but the pro- 
hibition in the act of July 3, 1918, is to certain employees of the 
United States, the manner of their employment in this case only be- 
ing material. 

The action of the General Accounting Office, War Department Di- 
vision, in allowing claimant the sum of $34.12, increase of compen- 
sation was erroneous and upon a review of the matter the settlement 
is reversed and a difference of $34.12 is certified due the United 
States. 


APPROPRIATIONS AVAILABLE BEYOND FISCAL YEAR. 


The cost of equipment incidental to and necessary for use in manufacturing 

material pertaining to approved projects, under an order or contract placed 
with a Government-owned establishment, pursuant to the act of June 5, 
1920, 41 Stat., 975, is chargeable to the appropriation for the fiscal year in 
which the order or contract is placed, although the equipment be purchased 
during the next fiscal year. 





Comptroller General McCarl to Lieut. Col. S. B. McIntyre, United States 

Army, October 1, 1921. 

I have your request dated September 16, 1921, asking whether an 
inclosed voucher amounting to $30 in favor of the Philadelphia 
Consolidated Die Co. for a steel die for use in the manufacture of 
certain leather leggings at the Philadelphia Intermediate Quarter- 
master Depot under order of the Quartermaster Department dated 
May 6, 1921, should under the facts, stated in the correspondence ac- 
companying the request, be paid from the 1921 or 1922 appropriation. 

It appears that, on May 6, 1921, an order for the manufacture of 
10,000 pairs of leather leggings was placed with the quartermaster 
depot at Philadelphia; that work on the manufacture of the leggings 
was begun but not completed before the end of that fiscal year; that 
during the progress of the work it was found that it would be more 
economical to use a steel die in cutting the leather to be used in mak- 
ing the leggings than to have it done by hand labor, so on July 22, 
1921, an order for the die’ was placed with the aforesaid company. 
The die was delivered July 26, 1921. 

The act of June 5, 1920, 41 Stat., 975, provides— 


That all orders or contracts for the manufacture of material pertaining to 
approved projects heretofore or hereafter placed with Government-owned es- 
tablishments shall be considered as obligations in the same nranner as provided 
for similar orders placed with commercial manufacturers, and the appropria- 
tions shall remain available for the payment of the obligations so created as 
in the case of contracts or orders with commercial manufacturers. 


It is well settled that where an appropriation becomes obligated 
for an expenditure it remains available although the object for which 
obligated is not accomplished until after the expiration of the fiscal 
7920°—22—Vol. 1——18 
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year for which it was made. The question in this case is, was the 
1921 appropriation properly obligated under the circumstances? 
Within the meaning of the act quoted, swpra, a project is something 
proposed or planned to be done and when an allotment of funds is 
made for carrying it out it becomes an approved project. There- 
fore, when the order for the manufacture of leggings was on May 
6, 1921, placed with the quartermaster depot it became binding 
on that year’s appropriation under the very terms of the act. While 
the die was not procured or even ordered in the fiscal year 1921, 
yet it was incidental to and for use in carrying out an approved 
project for which a competent order under the statute was placed in 


that year and that year’s appropriation should bear the burden of 
its cost. 


You are advised that if otherwise correct the voucher is payable 
out of the appropriation for the fiscal year 1921. 


CONTRACTS FOR FURNISHING LABOR ON COST-PLUS BASIS. 


Under a contract to furnish all necessary labor and perform all the work of a 
particular character for a Government bureau, providing for payment on 
the basis of a specified conmpensation per day to the persons employed plus 
a percentage, to the contractor as overhead expenses and profit, the con- 
tractor may be paid the rate per day agreed upon for his own services 
if he perform the labor of a workman, but not a percentage on the cost 
of his own labor as such workman. 


Comptroller General McCarl to Chas. E. Molster, disbursing clerk, Depart- 
ment of Commerce, October 1, 1921. 
I have your letter of September 16, 1921, as follows: 


Transmitted herewith is a claim approved by the Bureau of Standards and 
submitted to this office for payment to S. C. Patchett, in the sum of $26.46, for 
services of a carpenter for three days (August 29, 30, and 31, 1921) at $8.40 
per day and 5 per cent commission under a contract with the Bureau dated 
August 16, 1921, a copy of which is also transmitted. 

Mr. Patchett has verbally stated that the services charged for in this youcher 
were performed by himself. 

Your decision is requested as to the propriety of paying the voucher. 


The form of contract used, as well as the instructions to bidders, 
the specifications, and the form of proposal, was designed to cover 
several classes of work to be performed during the fiscal year 1922 
that would be chargeable to an appropriation made for the Bureau 
of Standards (“ For repairs and necessary alterations to buildings, 
$20,000,” 41 Stat., 1300) in the act of March 3, 1921, making appro- 
priations for the legislative, executive, and judicial expenses of the 
Government for the fiscal year 1922. 

By advertisement announcement was made that sealed proposals 
would be opened at the Bureau of Standards, Department of Com- 
merce, at 2 o’clock p. m., June 20, 1921, for performing miscella- 
neous work during the fiscal year ending June 30, 1922, and that 
bids might be submitted on one or more of a number of classes, 
class 2 of which was “ carpentering and cabinet work.” 
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Paragraphs 2 and 3 of instructions to bidders provide: 


2. It will be observed that price competition among bidders depends on 
the percentage bid, since the actual cost of labor ordered, when the maximum 
rates are not exceeded, will in all cases be paid by the Bureau upon properly 
executed vouchers; but consideration will also be given to the maximum 
rates of pay proposed. Such maximum rates must be stated for each kind 
of workman listed under the class or classes bid upon, but are not to be 
construed as fixed rates, but as upper limits, and the successful bidder under 
each class will be expeeted to procure workmen at the lowest rate available 
consistent with good workmanship, In case of foremen particularly, it is 
to be understood that the actual rate of pay must depend upon circumstances, 
since the term as here used is intended to apply not only to foremen who do 
not handle tools (a class who will seldom, if ever, be required), but to ‘work- 
men who will themselves perform such services as they are able in addi- 
tion to receiving and being responsible for the execution by themselves and 
their fellow workmen of .any orders applying to their entire gang, for which 
extra responsibility a moderate extra compensation may be paid. 

8. Especial care should be exercised in entering percentages on the pro- 
posal sheets as to the “classes” upon which it is desired to bid. Each bidder 
may bid upon one or more or all of the classes. In addition the bidder 
must enter in the spaces provided therefor the rates which they thereby agree 
shall be the maximum rates for the various kinds of workmen listed in the 
class or classes which are bid upon. 


The proposal in this case was only for work under class 2, car- 
pentering and cabinetmaking, and by it the bidder agreed to fur- 
nish at cost, plus 5 per cent to cover overhead expenses and profit, 
all necessary labor required to perform any work of class 2 that 
may be ordered during the period beginning with the date of ap- 
proval of contract and ending June 30, 1922, and not to present for 

reimbursement any subvoucher at a rate per day exceeding $8.40 
’ for foreman, carpenter, or cabinetmaker. The bidder further 
agreed to enter into contract and furnish bond to the satisfaction 
of the Secretary of Commerce within 10 days after notice of ac- 
ceptance. 

Contract was entered into August 16, 1921, and bond in the sum 
of $300 was furnished by the contractor in compliance with para- 
graphs 3 and 17 of the specifications. 

The contract provides in part: 


First. The party of the first part, for the consideration hereinafter men- 
tioned, agrees to and with the party of the second part to furnish all the 
labor and do and perform all the work required and ordered at the Bureau 
of Standards, Department of Commerce, under class 2 of the annexed speci- 
fications, in strict and full accordance with the requirements of the instruc- 
tions to bidders, the proposal, specifications for the work, and such details 
and drawings as may from time to time be furnished by the party of the 
second part, which instructions, proposal, specifications, and drawings shall 
be deemed to constitute a part of this agreement with the like effect as if 
the same were incorporated herein; the said work in all its parts to be com- 
pleted within the time specified in the proposal and for the amount stated 
therein. 

Second. The party of the second part covenants and agrees to pay, or cause 
to be paid, to the party of the first part, in lawful money of the United States, 
in consideration of the herein recited covenants and agreements made by the 
party of the first part, the actual cost of the services or labor performed plus the 
percentage named in the proposal for each class, respectively, upon the presenta- 
tion of proper certificates that the services or labor have been satisfactorily per- 
formed, payment to be made as provided in the specifications, 
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The instructions to bidders, as well as the specifications and the 
form or proposal, contemplate performance of the actual work under 
the several classes by workmen in the employ of the contractors. 
Paragraph 12 of the specifications provides in part: 


12. Compensation: Compensation for work performed under this contract 
shall be made as follows: 


At the beginning of each calendar month the contractor shall submit to the 
bureau, on forms which the latter will provide, a voucher covering his expenses 
on all jobs ordered and not previously paid for up to the end of the preceding 
month. To this shall be appended as sub-vouchers, signed receipts showing the 
amounts actually paid by him to each foreman or workman. The final item of 
the voucher shalF indicate the amount due the contractor as his percentage of 
profit as shown in his proposal. * * * 

As this contract contemplates that the necessary labor thereunder 
will be performed by workmen in the employ of the contractor, 
whose compensation is fixed at a certain percentage ofthe cost of 
such labor to him, I am of the opinion that where, for any reason, the 
contractor himself performs the labor of a workman of any desig- 
nated class on any job under the contract, he may be paid the rate 
per day agreed upon for such workman, but that he is not entitled to 
be paid any percentage on the cost of his own labor as such workman. 

As the voucher in question includes a percentage on the contractor’s 


own labor as carpenter, payment to that extent is unauthorized. 


REPAIRS TO PRIVATE PROPERTY DAMAGED BY TORT OF GOV- . 
ERNMENT EMPLOYEE. 


Payment for repairs to private property in the United States damaged as the 
result of a tort committed by a Government employee is not authorized. 





Comptroller General McCarl to the Secretary of the Interior, October 1, 1921. 

Consideration has been given to your communication, dated July 1, 
1921, requesting revision of the action of the Auditor for the Interior 
Department in disallowing by settlement No. 68,173, dated May 16, 
1921, claim No. 981,988 of the Cresmer Manufacturing Co. for $210, 
on account of repairs to a building owned by the estate of G. D. 
Cunningham in Riverside, Calif., which was damaged by a Govern- 
ment-owned automobile operated by Adam A. Wilhelm, special 
agent of the General Land Office, on January 10, 1921. 

It appears that the damage which necessitated the repairs, on ac- 
count of which this claim is made, resulted from an accident in 
which the Government-owned automobile driven by Special Agent 
Wilhelm was defective and not subject to control, and which he 
therefore states was unavoidable. No question has been raised as to 
any of the facts stated, nor does any reason to raise such question 
now appear. The only question for consideration here is whether 
any liability on the part of the United States arises out of the facts 
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alleged, and whether there is any authority of law to pay for these 
repairs. 

The facts alleged indicate the commission of a tort upon private 
property resulting in damage, the repair of which is the basis for 
this claim. It is thus in the nature of damages, and the obligation 
to pay is dependent upon liability for the tort. It is a well es- 
tablished rule of law that the United States is not liable for the 
torts committed by its officers or agents. Gibbons v. United States, 
8 Wall., 269; Bigby v. United States, 188 U. S., 400; 3 Comp. Dee., 
374. 

It is further to be noted that this claimant is not the party injured, 
but the one who at the request of the tort-feasor repaired the injury 
done. Its claim, therefore, must sound in contract and not in tort; 
and the immediate question as between the United States and this 
claimant is whether there was a valid contract in accordance with 
which it should be paid. While there appears to have been a request 
from the officer who was driving the Government-owned automobile 
at the time of the accident which resulted in the damage to private 
property, I know of no law authorizing any public officer to incur 
obligations on behalf of the United States for the repair of private 
property merely as such; nor does there appear to have been any 
attempt to contract on this basis. The order appears to have been 
given in the belief and on the assumption that the United States was 
liable for the tort committed. There being no such liability, however, 
and the officer giving the order being otherwise without authority to 
bind the United States in the premises, no obligation on the part of 
the United States arose by reason of the giving of this order. 

While I do not deem it necessary to reply to the argument advanced 
by Special Agent Wilhelm that since the Government paid for the 
repairs to its own automobile it is equally obligated to pay for the 
repairs to the private property injured at the same time and through 
the same cause, nevertheless attention is invited to Hart v. United 
States, 95 U. S., 316, in which the Supreme Court, speaking through 
Mr. Chief Justice Waite, said (p. 318) : 


A Government may be a loser by the negligence of its officers. but it never 
becomes bound to others for the consequences of such neglect, unless it be by 
express agreement to that effect. . 


While I am not insensible of the effect which a possible personal 
liability for torts of this kind may have upon the drivers of Govern- 
ment-owned automobiles, it is not within my power to relieve them 
of such liability or to authorize it to be discharged at the expense 
of the public Treasury. Such action could be taken only by the 
legislative branch of the Government. 

Upon a review of the matter no differences are found and the settle- 
ment is sustained. 
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TUITION OF CROW INDIAN CHILDREN ATTENDING MONTANA 


SCHOOLS. 


As the grant to the State of Montana of school sections in the Crow Indian 
Reservation was made on the condition that Crow Indian children should 
be permitted to attend the public schools of that State on the same condi- 
tions as the children of white citizens of the State, payment of tuition for 
the Indian children is not authorized from the appropriation “Support of 
Indian Schools” or “Indian Moneys, Proceeds of Labor.” 


Comptroller General McCarl to the Secretary of the Interior, October 1, 1921. 


I have your letter of September 14, 1921, transmitting a letter from 
the Commissioner of Indian Affairs reading as follows: 


Section 16 of the act of June 4, 1920, 41 Stat. 751, providing for the allotment 
of lands of the Crow Tribe, for the distribution of tribal funds, and for other 
purposes, reads in part, as follows: 

“That there is hereby granted to the State of Montana for common-school 
purposes sections sixteen and thirty-six, within the territory described herein, 
* * *; Provided, * * * that the Crow Indian children shall be hereafter 
permitted to attend the public schools of said State on the same condition as 
the children of white citizens of said State.” 

The legislative Assembly of the State of Montana accepted this grant by an 
act approved February 26, 1921, section 2 of which reads, as follows: 

“The Crow Indian children residing in the State of Montana shall be here- 
after permitted to attend the public schools of the State of Montana on the 
same condition as the children of white citizens of the said State.” 

It has been customary to pay tuition of Crow Indian children in the public 
schools of the State of Montana, from that portion of the annual gratuity appro- 
priation for the support of Indian schools authorized for the payment of the 
tuition of Indian children enrolled in the public schools. It is deemed advisable 
to continue this practice, if possible, using “Indian Moneys, Proceeds of Labor,” 
or other tribal funds authorized by Congress for support and civilization pur- 
poses. In justification thereof, the superintendent states: 

“The districts on and adjacent to the reservation are not rich districts. The 
school tax is high. The school authorities are using every effort to maintain 
their schools at the highest possible efficiency, and every dollar that we would 
pay them for tuition would further that end and would remove very largely 
the objection that will be made to the Indians participating in the benefits 
without contributing to the expense.” 

In view of the fact that the white children do not have to pay tuition, the 
question has arisen as to whether this office may legally continue the pay- 
ment of tuition for the children of Crow Indians holding trust patents, owing to 
the condition of the grant that such children shall be permitted to attend the 
public schools on the same condition as the children of white citizens. 

It is therefore requested that the Comptroller General be asked to render a 
decision on the point mentioned. 


The act of March 3, 1921, 41 Stat., 1227, under the title “ Support 
of Indian Schools,” provides in part as follows: 


For support of Indian day and industrial schools not otherwise provided for, 
and other educational and industrial purposes in connection therewith, * * *, 
The pupils in schools so discontinued shall be transferred first, if possible, to 
Indian day schools or State public schools: * * * Provided further 
That not more than $200,000 of the amount herein appropriated may be ex- 
pended for the tuition of the Indian children enrolled in the public 
schools: * * * 


With respect to the fund “Indian Moneys, Proceeds of Labor,” 
it is provided: 
22. Stat., 590: 


The proceeds of all pasturage and sales of timber, coal, or other product of 
any Indian reservation, except those of the Five Civilized Tribes, and not the 
result of the labor of any member of such tribe, shall be covered into the 
Treasury for the benefit of such tribe under such regulations as the Secretary 
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of the Interior shall prescribe; and the Secretary shall report his action in 
detail to Congress at its next session. 


24 Stat., 463: 


That the Secretary of the Interior is hereby authorized to use the money 
which has been or may hereafter be covered into the Treasury under the 
provisions of the act approved March third, eighteen hundred and eighty-three, 
and which is carried on the books of that Department under the caption of 
“Indian Moneys, Proceeds of Labor,” for the benefit of the several tribes on 
whose account said money was covered in, in such way and for such purposes as 
in his discretion he may think best, and shall make annually a detailed report 
thereof to Congress. ° 


Obviously the appropriation for “Support of Indian Schools” 
is not available for payment of tuition of Crow Indian children for 
attendance at public schools of the State of Montana. The condi- 
tions of the grant of the lands and the acceptance thereof clearly 
preclude such payments. Likewise as to the use for that purpose of 
“Tndian Moneys, Proceeds of Labor,” as hereinbefore set out. The 
act of March 2, 1887, 24 Stat., 463, reposes in the Secretary of the 
Interior a broad discretion as to the use of the fund “ Indian Moneys, 
Proceeds of Labor ;” but it is a legal discretion. The requirements 
that the Crow Indian school children shall be under the same con- 
ditions as children of white citizens in Montana, applies to the fund 
as well as to the appropriation. 

You are advised that payment for tuition of Crow Indian children 
attending Montana State public schools is not authorized either 
under the appropriation or fund cited. 


MILEAGE—ARMY OFFICERS TRAVELING BY AIR. 


The actual and necessary expenses of officers of the Army when traveling by air 
on duty without troops are chargeable to the appropriations for mileage 
under the same conditions and to the same extent as mileage payments are 
charged thereto, in the absence of a specific appropriation for such expenses. 


Comptroller General McCarl to the Secretary of War, October 3, 1921. 
I have your letter of September 22, 1921, as follows: 


The Army appropriation act for the fiscal year 1920, approved July 11, 1919, 
41 Stat., 109, under the heading “Air Service,” contains the following permanent 
legislation : 

“That hereafter actual and necessary expenses only, not to exceed $8 per 
day, shall be paid to officers of the Army and contract surgeons when traveling 
by air on duty without troops, under competent orders.” 

This legislation contemplates the reimbursement of actual and necessary 
expenses for air travel of officers other than officers of the Air Service, but 
does not indicate to what appropriation or appropriations such traveling ex- 
penses are chargeable. While paragraph 1280}, Army Regulations, shows the 
character of expenses allowable, considerable doubt has arisen as to what 
appropriation or appropriations should be charged therewith, although such 
expenses of Air Service officers have uniformly been charged to the Air Service 
appropriation up to the present time. 

The annual appropriation for mileage to officers, etc., covers reimbursement 
to officers of the Army for land travel at the rate of 7¢ per mile, with the 
exception that mileage to officers of the Army traveling on duty in connection 
with aviation is payable from the appropriation for the work in connection 
with which the travel is performed (act of July 9, 1918, 40 Stat., 849), and 
mileage to officers of the Ordnance Department traveling on duty in connection 
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with that department is payable from the appropriation for the work in connec- 
tion with which the travel is performed (act of May 12, 1917, 40 Stat., 65). 

Although none of the Army appropriations appear to make specific provision 
for traveling expenses of officers, as distinguished from mileage, when traveling 
by air or otherwise, the actual expenses of officers for sea travel authorized 
in the mileage law of June 12, 1906, 34 Stat., 246, and the actual expenses of 
officers when traveling on duty without troops within the geographical limits 
of Alaska, authorized by the act of May 11, 1908, 35 Stat., 114, have always 
been charged to the mileage appropriation. The Army Regulations covering 
this class of travel (paragraphs 1278, 1280, and 12804) are carried under the 
heading “ Mileage.” 

I have, therefore, to request your decision whether the actual and necessary 
expenses of officers of the Army when traveling by air on duty without troops 
are properly chargeable to the various appropriations available for the payment 
of mileage under the same conditions and to the same extent as mileage pay- 
ments are authorized to be charged thereto. If not properly chargeable to the 
mileage appropriations a decision is desired, as to what appropriation or appro- 
priations is or are available for the payment of such expenses in the case of 
both officers of the Air Service and of other branches of the Army. 


The present mileage law is found in the act of June 12, 1906, 34 


Stat., 246, as a proviso in the appropriation for mileage of officers 
and contract surgeons for the fiscal year 1907, and is in part as fol- 
lows: 

That hereafter officers, active and retired, when traveling under competent 
orders without troops * * * shall be paid seven cents per mile and no more; 
* * *: And provided further, That for all sea travel actual expenses only 
shall be paid to officers, contract surgeons, contract dental surgeons, and vet- 
erinarians, to paymasters’ clerks, and to the expert accountant of the Inspector- 
General’s Department, when traveling on duty under competent orders, with 


or without troops, and the amount so paid shall not include any shore expenses 
at port of embarkation or debarkation; * * *” 


By a proviso in the appropriation for mileage for the fiscal year 
1909 in the act of May 11, 1908, 35 Stat., 114, the mileage law of 1906 
was amended as follows: 


That hereafter actual expenses only, not to exceed four dollars and fifty cents 
per day and cost of transportation when not furnished by the Quartermaster’s 
Department, shall be paid to the officers of the Army, contract surgeons, and 
dental surgeons, when traveling on duty without troops, under competent orders, 
within the geographical limits of the Territory of Alaska. 


Mileage is merely a reimbursement or commutation of traveling 
expenses. United States v. Smith, 158 U. S. 350. Payments of 
actual expenses under the foregoing provisions of law have always 
been paid from the appropriation for mileage. See 52 MS. Comp. 
Dec., 434, January 27, 1910, case of Maj. C. C. McCullouch, where it 
was said: 

J am of opinion that whatever is due claimant for mileage or actual expenses 
in this case should be paid from the Army appropriation for mileage. 

The provision in the act of July 11, 1919, 41 Stat., quoted by 
you, is a further amendment of the mileage law of 1906, and the 
actual expenses therein authorized are payable from the same appro- 
priation as payment of mileage would be made. .Accordingly, you 
are informed that the actual and necessary expenses of officers of 
the Army when traveling by air on duty without troops are properly 
chargeable to the various appropriations available for the payment 
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of mileage under the same conditions and to the same extent as 
mileage payments are authorized to be charged thereto, in the ab- 
sence of any appropriation providing specifically for the payment of 
such actual expenses. 


FEES OF UNITED STATES COMMISSIONERS. 


Federal prohibition agents and deputy collectors of internal revenue having 
authority to serve search warrants under the national prohibition act, 
United States commissioners are entitled to fees in such cases for drawing 
the complaint, issuing the search warrant, and entering the return. 


Decision by Comptroller General McCarl, October 4, 1921. 
The Chief, State and Other Departments Division, submitted Sep- 


tember 26, 1921, his memorandum for approval, disapproval, or 
modification, as follows: 


Accounts of United States commissioners, now under examination and settle- 
ment, claim groups of fees (drawing complaint, issuing search warrant and 
entering return thereon), in cases under the national prohibition act where 
search warrants were delivered to a prohibition agent. These fees have been 
suspended pending your decision upon construction of sec. 2 of Title 1, act of 
October 28, 1919, 41 Stat., 305-307 ; sec. 28 of Title 2, act of October 28, 1919, 41 
Stat., 305-316; sec. 2 of Title 2, act of October 28, 1919, 41 Stat., 305-308; sec. 6 
of Title XI, act of June 15, 1917, 40 Stat., 217-229, as to whether a prohibition 
agent is authorized by law to serve a search warrant. The same charges in the 
commissioner’s accounts have been suspended because the search warrants were 
issued for service to deputy collectors of internal revenue. 

Section 5 of Title 1, act of October 28, 1919, 41 Stat., 305-307, provides that 
“the Commissioner of Internal Revenue, his assistants, agents, and inspectors 
* * * shall have all the power for the enforcement of the war prohibition 
act or any provisions thereof, which is conferred by law for the enforcement of 
existing laws relating to the manufacture or sale of intoxicating liquors under 
the laws of the United States.” 

Section 28 of Title 2, act of October 28, 1919, 41 Stat., 305-316, provides that 
“ the commissiener, his assistants, agents, and inspectors * * * shall have all 
the power and protection in the enforcement of this act or any provisions 
thereof which is conferred by law for the enforcement of existing laws relating 
bs the manufacture or sale of intoxicating liquors under the law of the United 
States.” 

Section 2 of Title 2, act of October 28, 1919, 41 Stat., 305-308, provides that 
“section 1014 R. S. U. S. is hereby applicable to the enforcement of this act. 
Officers mentioned in said section 1014 are authorized to issue search warrants 
under the limitations provided in Title XI of the act approved June 15, 1917, 
40 Stat., 217-229.” 

Section 6 of Title XI, act of June 15, 1917, 40 Stat., 217-229, provides that 
“he (the commissioner) must issue a search warrant * * * toa Civil officer 
of the United States duly authorized to enforce or assist in enforcing any law 
thereof, * * * commanding him forthwith to search the person or place 
named, for the property specified, and to bring it before the * * * com- 
missioner.” 

A prohibition agent is an agent of the Commissioner of Internal Revenue and 
it is a question whether his employment is an office, “a public station or em- 
ployment, embracing the ideas of tenure, duration, emolument and duties”; 
thus fulfilling the requirements of clause 2, section 2 of article 2 of the Con- 
stitution, as construed in 6 Wallace 385; 99 U. S. 508; 124 U. S. 307; 124 U. S. 
525, 588. These Supreme Court decisions are cited by the Comptroller of the 
Treasury, 3 Comp. Dec. 651, to show that U. S. deputy marshals, appointed 
under the provisions of section 780 R. S. U. S., and section 11 of the act of 
May 28, 1896, are not officers of the United States and that the act of May 28, 
1896, section 11, 29 Stat., 140-182, leaves them in the same relation to the 
marshal and the United States as they were, or are (for the Comptroller held 
that the provisions of sec. 780 R. S. are still in force) held in by said section 
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780 R. S. and section 11 of the act of May 28, 1896, 27 Stat., 182. The Comp- 
troller further said (page 653) that “it is no doubt customary to give deputies 
formal commissions or other written evidences of their appointment or employ- 
ment, but the execution of such written evidence is not the appointment or em- 
ployment itself.” This is also triie of a regular formal commission which, as 
soon as it is signed and sealed vests the office in the appointee. Doubtless, the 
prohibition agent receives also a paper writing in the nature of a commission 
but it is no more to be denominated “ letters patent” granted by the Govern- 
ment, under the public seal, to a person appointed to an office, giving him 
authority to perform the duties of the office, than is the equally simple “ com- 
mission ” that is given to the deputy marshal. Under the provisions of section 
787 R. S. U. S. the marshal himself is the only officer mentioned with authority 
to serve the process of the courts but in practice he seldom personally performs 
such services, which devolves upon the deputy marshals, appointed by himself 
under the provisions of section 780 R. S. U. S. and of section 11, act of May 28, 
1896, 29 Stat., 180. The prohibition agent is appointed by the Commissioner 
of Internal Revenue (or Attorney General) under the provisions of section 38 
of the act of Oct. 28, 1919, 41 Stat., 319. And this applies as well to the pro- 
hibition agent as to the deputy marshal; neither is an “ officer” in strict con- 
templation of law as construed by the Supreme Court. 

In his decision of Sept. 30, 1919, 26 Comp. Dec., 228, the Comptroller of the 
Treasury decided that a U. S. commissioner could not be allowed fees for 
issuing a search warrant for service to a special agent of the Department of 
Justice in a case coming under the provisions of the act of June 15, 1917, 40 
Stat., 229, because under sec. 6 of said law the special agent was not an officer 
within the meaning of this statute and that the service of such process “ falls 
exclusively upon the marshal and his appointed deputies unless otherwise 
specifically provided by law.” In my opinion this bases the right of the com- 
missioner to issue a search warrant to the prohibition agent for service simply 
upon the question of whether the agent was a “ civil officer of the United States.” 
He was only authorized if he was a civil officer, for the prohibition act confers 
on him “ all the power and protection in the enforcement of this act or any pro- 
visions thereof * * * conferred by law for the enforcement of existing 
laws * * * relating to the manufacture or sale of intoxicating liquors,” and 
also enacts that the provisions and limitaitons as to issue of search warrants 
in section 6 of the act of June 15, 1917, 40 Stat., 229, shall be adopted. Said 
section 6 provides that search warrants may be issued for service to “a civil 
officer of the United States duly authorized to enforce or assist in enforcing any 
law thereof * * *.” He is authorized to enforce, but is he an officer? 

The act of Oct. 28, 1919, 41 Stat., 305, became a law nearly a month after the 
rendition of the Comptroller’s decision. It provided for one of the requirements 
contained in that decision, authority to enforce the prohibition law; and, in addi- 
tion to that, specific authorization to serve search warrants under this law, if 
the agent was a civil officer of the United States. The prohibition agent can 
scarcely be understood as holding an office as described in the Supreme Court 
decisions, and in the Comptroller’s decision cited above; but, he fills an employ- 
ment which has an office, that of obeying the mandates and carrying out the 
orders of his superior officer in enforcing the prohibition law, and it appears 
reasonable to suppose that the term “ civil officer” was employed by Congress 
in this popular and generally accepted sense in enacting this law. Popularly 
such employees are known as officers and it is a question if it was not used by 
Congress in this sense. 

Assuming this to be the case, I hold that prohibition agents are authorized, 
by the acts of June 15, 1917, and of Oct. 28, 1919, to serve search warrants issued 
under the provision of the latter act and that commissioners issuing such war- 
rants to them are entitled to their fees for issuing said warrants. And for the 
same reasons I hold that warrants issued to deputy collectors of internal 
revenue are issued to “ civil officers of the United States, authorized to enforce 
* * * any law thereof,” and that the commissioners issuing them are entitled 
to their fees therefor. 


I understand that no objection to service of the search warrants 
as made has been raised before the judiciary. 
Section 3462, Revised Statutes, provides as follows: 


The several judges of the circuit and district courts of the United States, 
and commissioners of the circuit courts, may, within their respective jurisdic- 
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tions, issue a search-warrant, authorizing any internal-revenue officer to search 
any premises within ihe same, if such officer makes oath in writing that he 
has reason to believe, and does believe, that a fraud upon the revenue has 
been or is being committed upon or by the use of the said premises. 


Section 28 of Title 2, act of October 28, 1919, 41 Stat., 316, pro- 
vides that: e 


The commissioner, his assistants, agents, and inspectors, and all other officers 
of the United States, whose duty it is to enforce criminal laws, shall have all 
the power and protection in the enforcement of this Act or any provisions 
thereof which is conferred by law for the enforcement of existing laws relating 
to the manufacture or sale of intoxicating liquors under the law of the United 
States. 


Under section 3462, Revised Statutes, any internal revenue officer 
may serve a search warrant resulting from his own complaint, and 
under section 28 of title 2, act of October 28, 1919, 41 Stat., 316, it 
seems clear that Congress intended to clothe the Commissioner of 
Internal Revenue, his assistants, agents, and, inspectors with equal 
power and protection in the enforcement of the national prohibi- 
tion act. 

Your decision is approved. 


SALE OF SURPLUS WAR SUPPLIES—ACCOUNTING FOR PROCEEDS. 


Proceeds of sales of surplus war supplies consolidated at various places for 
disposition under direction of the Bureau of the Budget may be used until 
June 30, 1923, for hire of civilian personnel outside the District of 
Columbia, their traveling expenses, and other miscellaneous expenses, in- 
cluding personal and nonpersonal services incurred because of the con- 
solidation of the supplies necessitating special organizations to dispose of 
them, provided such expenses are confined solely to the work of sales. 

Where commissioned officers are detailed under proper authority for duty with 
the Bureau of the Budget for the disposition of surplus war supplies, the 
proceeds of sales may be used to pay their mileage, in the absence of a 
specific statute requiring payment from funds expressly appropriated 
therefor. 

In order to make available the proceeds of sales of surplus war supplies for 
payment of necessary expenses incident to the sales, the proceeds should 
be deposited at various places where they originate to the credit of the 
Treasurer of the United States under a special fund, and requisition made 
for the expense money to be placed to the credit of accountable officers 
who will be required to render regular accounting. A quarterly account 
should be stated with respect to the special fund and the balances therein 
to determine the amount to be deposited in the Treasury of the United 
States as miscellaneous receipts. 

The authority given to use the proceeds of sales of surplus war supplies for 
payment of expenses incident to the sales relates only to such surplus 
property as arises out of the World War, and does not supersede the 
ordinary Government procedure in the sale of property, the proceeds of 
which are required by section 3618, Revised Statutes, to be covered into 
the Treasury. 


Comptroller General McCarl to the Secretary of the Treasury, October 4, 
1921. 


I have your letter of September 14, 1921, with inclosures, request- 
ing decision whether funds derived from the sale of surplus Gov- 
ernment property may be used to pay expenses of a character here- 
inafter indicated when incurred in connection with the offices of the 
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Chief Coordinator, General Supply, and Area Coordinators, General 
Supply, provided for under Circular No. 15 issued July 27, 1921, by 
the Director of the Bureau of the Budget by direction of the 
President. 

The®* announced purpose of said circular was to more effectively 
carry out the provisions of Executive order of December 3, 1918, 
and Executive order of August 27, 1919, relative to the disposition 
of surplus equipment, material, and supplies. 

Section 1 of the circular provides: 

For convenience, the territory of the United States is divided into nine 
areas, corresponding to the nine Army Corps areas, and in each area an official 
shall be selected who shall be known as the coordinator for general supplies 
for the several executive departments and independent establishments having 


activities in that area. Each such officer shall serve under the title Coordinator, 
General Supply, ——————— Corps Area. 


With reference to the duties of each of these nine area coordina- 
tors, section 2 of the circular provides: 


He will confer with every executive department and independent agency or 
establishment having, or which may have, activities involving the disposition 
of surplus supplies and equipment, in the area assigned him. Upon arrival in 
his area he will, by means of correspondence and personal inspection, promptly 
locate and inspect surpluses and accumulations of Government stocks, regard- 
less whether or not these stocks have been reported surplus, and report thereon 
to any head of a department concerned, as well as to the Chief Coordinator, 
General Supply, Washington, D. C., referred to hereinafter, having particular 
reference to the existence of accumulated stocks which appear to be in excess 
of reasonable reserves or current needs. 

He will keep in general touch with all Government projects in his area in- 
volving the procurement, transfer, or disposal of Government supplies and 
equipment. It shall be his duty to see that Government policies are carried out 
in regard to the departmental purchase of Government supplies. He shall have 
the power to fix the fair market price of surpluses, which price shall be the 
determining measure of the transfer of funds upon the books of the department 
incident to the interdepartmental transfer of material. 

He is authorized to act in the name of the Chief Coordinator, General Supply, 
Washington, D. C., and postpone any sale of Government property in any de- 
partment whatsoever when his investigation shows that it is not in the financial 
interests of the general Government to permit the sale to be held or to be con- 
tinued. He will immediately report his action in these cases to the head of the 
department concerned and to the Chief Coordinator, General Supply, Washing- 
ton, D. C. 

He will, by correspondence, keep in touch in a general way with the co- 
ordinators for general supply in areas adjacent to his own with the view of 
effecting economies by the interchange of materials between corps areas when 
such a transaction would be to the financial interests of the general Govern- 
ment. 

He will submit recommendations to the head of the department concerned 
and to the chief coordinator, at any time, involving practical suggestions which 
he believes would result in economies to the general Government in disposing 
of our surplus stocks or result in better cooperation between various Govern- 
ment agencies. . 


Section 3 of the circular reads: 


There is hereby created in the Office of the General Supply Committee the 
Office of Chief Coordinator, General Supply, whose duty it shall be to super- 
vise and coordinate the work of the coordinators, general supply, operating in 
each corps area, and to bring any matters to the attention of the department 
heads which, in his judgment, will be of assistance to them in contributing to 
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economy and efficiency. The Chief Coordinator, General Supply, will instruct 
the coordinators of supply in corps areas to select those classes of stocks 
which represent substantially the bulk of the money value of all stocks, and 
concentrate upon these unti) disposed of. 

It shall be the duty of the Chief Coordinator to advise as to the methods of 
expediting the inventories of surplus stocks in the possession of the various de- 
partments and independent establishments of the Government, upon which he 
shall report to the heads of departments concerned. 

He shall advise the department heads upon policy governing the sales of 
commodities held surplus in more than one department of the Government, 
which policy shall aim to insure uniformity in prices received and tend to pro- 
tect the state of the market in the Government’s interests. 

It shall be the duty of theGeneral Supply Committee to maintain the records 
of the surplus property, equipment and material reported to the Chief Coordi- 
nator, receiving and answering inquiries in accordance with the provisions 
of the Executive order of August 27, 1919. 

Section 4 of the circular imposes upon the Chief Coordinator the 
additional duty of exercising general supervision over the purchase 
functions of the several departments and establishments of the Gov- 
ernment. 

The act of June 17, 1910, 36 Stat., 531, establishes the General 
Supply Committee, the personnel of which is composed of a represent- 
ative from each of the departments. A purchasing agent has here- 
tofore been authorized for the Post Office Department, but no statu- 
tory authority exists for a purchasing agency for the whole Gov- 
ernment, although it is believed such a plan has at times been pre- 
sented to Congress without result. 

It is not apparent from this circular, nor have I been advised from 
any other source, by whom the Chief Coordinator and the area coor- 
dinators are to be selected, under whose direction or supervision they 
are to serve, or from what appropriation or fund their compensation 
is to be paid, but I assume that the budget and accounting act of 
June 10, 1921, is relied upon as authority for the establishment of the 
positions which they are to hold, that they will serve under the direc- 
tion or supervision of the Director of the Budget, and that they wili 
be selected and paid as are other officers of the Bureau of the Budget. 

The expenses listed in bulletin No. 3, September 12, 1921, of the 
Chief Coordinator, in connection with the work of the Chief Coordi- 
nator and the area coordinators, which it is proposed to pay from 
funds derived from the sale of surplus property are grouped by the 
Chief Coordinator into four classes as follows: 
(a) Hire of clerks, stenographers, and messengers outside of the District of 
Columbia, and expert aides for service outside of the District of Columbia. 

(b) Traveling expenses of civilian employees, including per diem in lieu of 
actual expenses not to exceed the rates authorized by law. 

(c) Mileage of commissioned officers at the rates authorized by law, includ- 
ing the cost of transportation which may be furnished on Government transpor- 
tation requests. 

(d) Postage, carfare, telephone, telegraph, advertising, printing, stationery, 
and other {niscellaneous expenses, including personal and nonpersonal services 
which may be necessary to effect the inventorying and classifying of surplus 
property. 
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The clear question for the decision of the Comptroller General is 
the use of the proceeds of sale for the four general purposes stated 
in the letter to the Secretary of the Treasury by the Chief Coordi- 
nator, General Supply, and lettered (a), (b), (c), and (d). The 
general proposition of consolidating surplus property and proceeding 
to make sales thereof has seemingly already been put into effect by 
the issue of bulletins and circulars prior to the submission of the 
question of the use of the proceeds of the sales. 

There can be no responsibility on the Gtneral Accounting Office 
for the procedure of sale. It is represented as a means to accomplish 
the disposition of surplus property which practically, if not adopted, 
would mean that its sale can not be accomplished within a reasonable 
time, if at all, and it is with respect to this condition that whatever 
may be given approval toward the use of the proceeds must be 
directed. 

The items (a) hire of clerks, etc., (b) traveling expenses of civilian 
employees, (d) postage, miscellaneous expenses and personal and non- 
personal services are such as arise purely because of the consolidation 
of the supplies necessitating special organizations to dispose of them. 
If the consolidation be authorized then the expenses of that character 
are authorized. These questions I take as settled by the Executive 
order and the bulletins and circulars issued and as not for my consid- 
eration and determination. 

The item (c), mileage of commissioned officers, raises the question 
of the authority to have the officers detailed on such work. If such 
detail be authorized, and no specific statute requires payment of mile- 
age under funds expressly appropriated therefor, then there can be 
no objection to that item. Upon the authority to make the detail, I 
express no opinion and consider that a matter for the administrative 
heads under which such officers respectively come. 

Bearing in mind the main purpose to be obtained, the disposition 
of surplus Government property, this must necessarily mean that the 
plan of consolidation of the supplies can be only temporary and for 
the time necessary to dispose of it; otherwise it fails in its purpose. 
And, having that in view, I think it proper that a limit of time should 
be set, within which period only it may be effective and then cease, 
and for that period I would name, so far as the use of proceeds is 
concerned, the end of the next fiscal year, June 30, 1923. For the 
purpose of using the proceeds and obtaining a proper accounting 
they must be deposited at the various places at which they originate 
to the credit of the Treasurer of the United States under a special 
fund which may be named hereafter, but for which I tentatively 
suggest the title “Proceeds of Sale, Surplus Government Property.” 
Funds arising from sale of such property which may have been placed 
in special deposit accounts may be transferred to this general fund, 
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unless the net balances have been ascertained so as to make it proper 
to cover such balances into the Treasury as miscellaneous receipts. 
The proceeds of sales can only be drawn upon by requisition placing 
the-moneys to the credit of accountable officers who will render their 
accounting accordingly. There is no authority to place the proceeds 
to the credit of any administrative officer and have that officer transfer 
the funds to the credit of other officers. In addition to this I think 
there should be stated periodically an account with respect to the 
special fund and the balances therein which will result in transferring 
from that fund into the Treasury of the United States as a miscel- 
laneous receipt the proceeds of the sales. For this purpose the account 
should be stated quarterly, that being the limit allowed by law for 
the rendering of other accounts, and hence should be applicable here. 

In no event is it to be understood that the plan shall have the effect 
of superseding the ordinary Government procedure in the sale of 
property, the proceeds of which are required by section 3618, Revised 
Statutes, to be covered into the Treasury, but that it has relation only 
to such surplus property as arises out of the late war. 

It is also to be understood that there can not be superseded the 
authority in the departments of actually making purchases in the 
sense of one acting for all branches of the Government and practically 
bringing under a general purchasing agent all such purchases. There 
would be no authority to use in connection with purchase matters the 


services which are being paid for as an expense of sale of property. 
Such expenses as are chargeable to proceeds of sales must be ab- 
solutely confined to the work of sales and must not in the remotest 
degree be availed of upon any other work. 


CONTRACTS—MISTAKE IN BIDS. 


No relief can be granted a contractor for a mistake in its bid which was not 
sufficient to put the contracting officer on notice, where a contract, clear 
and unambiguous on its face, and providing for payment at the price bid, 
was executed under section 3744, Revised Statutes, and the contractor com- 
pleted the work under the contract. 


Decision by Comptroller General McCarl, October 4, 1921. 

The McAteer Shipbuilding Co. (Inc.) applied September 14, 1921, 
for revision of the action of the Auditor for the War Department in 
disallowing by settlement No. 753554, dated November 27, 1920, its 
claim for $1,466.55, representing the difference between $1,629.50, 
the sum which it is alleged should have been inserted, and $162.95, 
which was inserted, in its offer dated May 20, 1920, and in War 
Department contract dated June 26, 1920, for opening up all 
cylinders and bearings of the main engine of the U. S. submarine 
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chaser V-—8, and making such repairs thereto as should be found 
necessary. 

By circular dated May 11, 1920, the headquarters, coast defenses 
of Puget Sound, invited proposals for repairs to the U. S. submarine 
chaser V-8. Of the 11 different items of repairs speeified, and 
on which separate bids were required, there is in controversy only 
the sixth item, which reads: “All cylinders and bearings of main 
engine to be opened up, examined, and repairs considered necessary 
to be made.” A place was named in the circular where the vessel 
could be inspected and prospective bidders were informed that they 
should familiarize themselves with each and every requirement of 
the conditions and specifications, as they, with their intent, would be 
rigidly adhered to. 

The claimant, by proposal dated May 20, 1920, offered to open up, 
examine and make such repairs as should be found necessary to the 
main engine of the submarine chaser for $162.95 and added that 
this amount: “ Does not include reboring of any cylinders or fur- 
nishing new pistons. All new rings will be made.” In a letter 
dated May 21, 1920, the claimant corporation made a separate offer 
to furnish a machine and operator for boring cylinders at $2.60 
an hour; machinist at $1.90 an hour; and helpers at $1.25 an hour; 
and castings at 14 cents a pound. This offer was accepted by letter 
dated June 25, 1920. A contract was entered into in compliance with 
section 3744, Revised Statutes, on dune 26, 1920, between Capt. C. R. 
Finley, Coast Artillery Corps, acting for and in behalf of the United 
States, and the McAteer Shipbuilding Co. (Inc.), represented by its 
president, John McAteer. 

The contract, so far as is material, provides: 

All cylinders and bearings of main engine to be opened up, examined, and 
repairs considered necessary made. For the sum of __--___-__-_ $162.95 plus 
the following prices for reboring cylinders, if found necessary: Machine and 
euatener. $2.60 per hour; machinist, $1.90 per hour; and castings at 14 cents per 
pound. 

Notwithstanding that the offer was accepted as made and its 
terms were embraced in a formal contract, it is contended by the 
claimant that it made an error in submitting a bid of $162.95 for 
opening up, examining, and repairing the main engine and that both 
the bid and contract should have read $1,629.50 for this item; that 
the error occurred in placing the decimal point before the figure 9 
rather than before the figure 5 in its offer; that its representative 
called the attention of the contracting officer to the error before the 
contract was executed, but that both believed that the guaranteed 
bid required the execution of the contract in accordance with the 
bid; and that $162.95 was so low a figure for opening up, examining, 
and repairing the main engine, with the exception of boring the 
cylinders and furnishing new pistons, as to be obviously erroneous. 
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The contracting officer certified that he noticed before acceptance 
of the offer that the claimant proposed to overhaul the main engine 
for $162.95 whereas the next lowest bid was $1,530; that it did not 
occur to him that claimant had committed an error as it had qualified 
its offer by stating that such offer did not include reboring of 
cylinders and furnishing new pistons; and that since the next lowest 
bidder did not so qualify its offer he concluded that the next lowest 
bidder expected to rebore the cylinders and furnish new pistons and 
that the difference in work contemplated accounted for the difference 
in the amount of the offers. The superintending engineer of the 
Army Transport Service, Seattle, has certified that to a technical 
man familiar with the actual conditions on board the vessel and the 
amount of labor involved, the claimant’s offer for item six would 
appear to be ridiculously small, but would not appear so to one not 
fully versed in such matters when viewed in conjunction with the 
qualifying clause. 

The purpose of the law requiring War Department contracts to 
be reduced to writing and signed at the end thereof by the con- 
tracting parties is to make certain the terms of the contract, Cramp 
v. United States, 239 U. S., 221; Acherlind v. United States, 240 
U. S., 531. If the claimant did make a mistake in submitting its 
offer its action in signing the formal contract and later completing 
the work umounted to a confirmation of its offer, and precludes pay- 
ment at other than the amount stated in the contract. 20 Comp. 
Dec., 539. 

The contract on its face is unambiguous and is thus distinguishable 
from the case in 26 Comp. Dec., 286, cited by the attorney for the 
claimant. 

There the offer and contract showed on their face that there was a 
mistake of fact on the part of the contractor, and the discrepancy 
between the bid and that of the next lowest bidder was so great as 
to raise an implication that the offer was accepted by the contract- 
ing officer with the intention of taking advantage of the mistake. 
That is not this case. There is no mistake of fact apparent on the 
face of either the offer or the contract nor is the discrepancy between 
claimant’s qualified offer and the next lowest unqualified offer suf- 
ficient to put the contracting officer on notice. There can be no relief 
granted for an unilateral mistake of fact in the absence of fraud 
or concealment, Elliott Machine Company y. United States, 44 Ct. 
Cls., 127. 

It is unnecessary to decide whether the bond submitted with claim- 
‘ant’s offer required, as it is alleged both parties believed, the execu- 
tion of the contract in accordance with the accepted offer. If it did 
not so require the contract was executed under a mutual mistake of 
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law, and no relief can be granted therefor by the accounting officers, 
Bank v. Daniel, 12 Peters, 32; Upton v. Tribilcock, 91 U. S., 45; 
Hamblin v. Bishop, 41 Fed. Rep., 45. 

Upon review of the matter no differences are found and the settle- 
ment is sustained. 


INJURY TO ANIMALS HIRED BY NATIONAL GUARD. 


The Government is not liable for injuries sustained by animals in use by 
National Guard organizations for the purpose for which hired, in the 
absence of a contract to the contrary, or a failure on the part of the Govern- 
ment to exercise ordinary care in their use. 


Comptroller General McCarl to the Secretary of War, October 6, 1921. 

I have your letter dated September 26, 1921, wherein decision is 
requested as to whether payment is authorized from any funds under 
your contro] and appropriated for the support of the National Guard 
for injury sustained by animals hired by National Guard organiza- 
tions for use in their annual encampments. 

The question arises in connection with the annual encampment 
of the Michigan National Guard when three animals, as shown by 
the papers attached to your request for decision, were injured incident 
to the service en route to and during encampment and apparently 
through no fault or negligence on the part of any individual after 
having been hired by the organizations for the period of their en- 
campments and for use therein. One of these horses reared and in 
coming down, struck a caisson. This resulted in a deep puncture 
wound between its front legs and on its left side in the region of the 
ribs. The regimental veterinarian recommended a payment of $50 
therefore. Another horse was calked in shipment and the third, while 
in camp, contracted lymphangitis, and $20 and $30, respectively, has 
been recommended therefor. 

The terms of the contract under which these horses were hired do 
not appear. 

The controlling provision of law is found in section 67 of the act 
of June 3, 1916, 39 Stat., 199, which provides that a sum of money 
shall thereafter be appropriated annually for the support of the 
National Guard and further provides, under such rules as the Secre- 
tary of War may prescribe: 


* * * for the hiring of horses and draft animals for the use of the mounted 
troops, batteries, and wagons; for forage for same; and for such other incidental 
expenses in connection with lawfully authorized encampments, maneuvers, and 
field instruction as the Secretary of War may deem necessary, and for such other 
expenses pertaining to the National Guard as are now or may hereafter be 
authorized by law. 


Sections 67 and 119 of this act should be read together. The latter 
section reads: 


The Secretary of War shall cause to be estimated annually the amount neces- 
sary for carrying out the provisions of so much of this act as relates to the 
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militia, and no money shall be expended under said provision except as shall 
from time to time be appropriated for carrying them out. 


The general liability of the United States for injury to hired horses 
is correctly stated in 16 Comp. Dec., 68, and is to the effect that the 
Government in the absence of a contract to the contrary or a failure 
to exercise ordinary care is not liable for injuries sustained by ani- 
mals when being used for the purpose for which hired. I am not 
aware of any specific authorization in any law relating to the National 
Guard or in any regulation made pursuant to law which makes an 
exception to this rule in the case of animals hired by National Guard 
organizations for use in their annual encampments. 


RECORDING AND REPORTING DELINQUENT ACCOUNTS. 


The duty of recording delinquencies of disbursing and collecting officers in ren- 
dering accounts and reporting them annually to Congress, imposed on the 
Secretary of the Treasury by the act of May 28, 1896, 29 Stat., 179, should 
hereafter be performed by the General Accounting Office under act of June 
10, 1921, 42 Stat., 24, except balances arising on postal revenue accounts in 
regard to which no change has been made, although the function of waiving 
delinquencies still rests in the Secretary of the Treasury. 


Comptroller General McCarl to the Secretary of the Treasury, October 7, 
1921. 


I have your letter of September 20, 1921, requesting my views as 
to the respective powers and duties of the Secretary of the Treasury 
and the Comptroller General in the matter of performing the duties 
formerly required of the Secretary of the Treasury by paragraph 2, 
section 12, of the act of July 31, 1894, 28 Stat., 209, as amended by 
section 4 of the act of May 28, 1896, 29 Stat., 179, which provides: 


So much of section twelve of the legislative, executive, and judicial appro- 
priation act approved July thirty-first, eighteen hundred and ninety-four, as 
requires the Secretary of the Treasury, on the first Monday of January in each 
year, to make report to Congress of such officers as are then delinquent in the 
rendering of their accounts or in the payment of balances found due from them 
for the last preceding fiscal year is amended to read as follows: 

“The Secretary of the Treasury shall, on the first Monday of January in 
each year, make report to Congress of such officers and administrative depart- 
ments and offices of the Government as were, respectively, at any time during 
the last preceding fiscal year delinquent in rendering or transmitting accounts 
to the proper offices in Washington and the cause therefor, and in each case 
indicating whether the delinquency was waived, together with such officers, 
including postnrasters and officers of the Post Office Department, as were found 
upon final settlement of their accounts to have been indebted to the Govern- 
ment, with the amount of such indebtedness in each case, and who, at the date 
of making report, had failed to pay the same into the Treasury of the United 
States.” 


Section 7 of the act of July 31, 1894, provided that the several 
auditors therein provided for should certify balances arising on their 
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statements of accounts, except accounts relating to the postal reve- 
nues and expenditures therefrom, to the Division of Bookkeeping 
and Warrants in the office of the Secretary of the Treasury. Bal- 
ances arising on accounts of the postal revenues and expenditures 
therefrom were required to be certified to the Postmaster General. 

Section 304 of the budget and accounting act of June 10, 1921, 42 
Stat., 24, provides that the duties of the Division of Bookkeeping 
and Warrants relating to keeping the personal ledger accounts of 
disbursing and collecting officers shall, so far as not inconsistent with 
the act, be imposed upon the General Accounting Office. The duty of 
reporting to Congress those officers who are delinquent in paying 
balances found due from them, other than balances arising on ac- 
counts of the postal revenues, is one relating directly to the keeping 
of personal ledger accounts, and therefore is one which has now been 
transferred to and imposed upon the General Accounting Office by 
this section. 

Annual reports of delinquencies in rendering accounts required by 
the act of 1896 stand upon the same footing. The function of waiving 
delinquencies in the rendition of accounts as provided, also, in section 
12 of the act of 1894 still rests in the President, or the Secretary of 
the Treasury, as the case may be, being incidental to the duty of 
passing upon requisitions for the advance of money, a duty which 
remains with the Secretary of the Treasury, but the duty of record- 
ing and reporting such delinquencies is one relating directly to the 
receipt and settlement of accounts and the keeping of personal ledger 
accounts, functions which now rest entirely in the General Account- 
ing Office. 

Hereafter the annual report of delinquencies and balances required 
by the act of 1896 should be made by the General Accounting Office, 
and not as heretofore by the Treasury Department. As regards the 
balances arising on postal revenue accounts the budget and account- 
ing act makes no change in former laws in so far as the matter of 
certifying and reporting those balances is concerned. 


HONORABLE-DISCHARGE GRATUITY—NAVY, ENLISTED MEN. 


The effect of the act of July 12, 1921, 42 Stat., 139, is to limit the payment of 
honorable-discharge gratuity on reenlistments in the Navy on or after its 
date to one month’s pay for each year of service in last expiring enlist- 
ment that is not in excess of number of years for which reenlisted. 

Active duty in the Naval Reserve Force in the enrollment in which serving 
when transferred to the Regular Navy under the act of July 11, 1919, 
41 Stat., 139, is service included in that of an enlisted man in “last 
expiring enlistment” for the purpose of the payment of honorable-discharge 
gratuity pursuant to the act of July 12, 1921, 42 Stat., 139; but inactive 
duty in such reserve enrollment is excluded for such purpose, 
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Under the act of July 12, 1921, 42 Stat., 139, limiting payment of honorable- 
discharge gratuity upon reenlistment in the Navy to one month’s pay for 
each year of service in the last expiring enlistment, the maximum amount 
of gratuity authorized is four months’ pay, regardless of the fact that by 
reason of extensions service in the last expiring enlistment may have been 
more than four years. 

Payment of honorable-discharge gratuity to enlisted men of the Navy upon 
extension of “duration of war” enlistments, made either before or after 
July 12, 1921, is controlled by the act of July 11, 1919, 41 Stat., 139, but 
where there has been an honorable discharge from an extended ‘ duration 
of war” enlistment and a reenlistment on or after July 12, 1921, the act 
of July 12, 1921, 42 Stat., 139, is applicable, and all prior service under the 
extended enlistment may be included in computing the years of service in 
the “last expiring enlistment,” which constitute the basis on which the 
honorable discharge gratuity is payable. 

Prior service under a minority enlistment in the Navy may be included as 
“service in the last expiring enlistment” in computing honorable dis- 
charge gratuity under the act of July 12, 1921, 42 Stat., 139. 

Where an enlisted man of the Navy is discharged under the act of August 22, 
1912, 37 Stat., 331, within three months of the date on which a statutory 
term of enlistment is due to expire, time elapsing between date of dis- 
charge and date on which the enlistment was due to expire may be con- 
sidered an equivalent of service in computing honorable-discharge gratuity 
under the act of July 12, 1921, 42 Stat., 139, limiting the amount to one 
month’s pay for “ each year of service in the last expiring enlistment.” 

Time served under a temporary commission by an enlisted man of the Navy 
who reverts to his enlisted status after termination of the temporary com- 
mission and reenlists in the Navy may be included as “ service in the last 
expiring enlistment” in computing honorable-discharge gratuity under the 
act of July 12, 1921, 42 Stat., 139. 

Where a man reenlists in the Regular Navy on or after July 12, 1921, after 
discharge from an enrollment in the Fleet Naval Reserve, his last enlist- 
ment in the Regular Navy prior to his enrollment in the Reserve constitutes 
the “last expiring enlistment” within the meaning of the act of July 12, 
1921, 42 Stat., 139, limiting the payment of honorable-discharge gratuity 
to one month’s pay for “each year of service in the last expiring enlist- 
ment.” 

Time spent on indefinite furlough may not be included as “ service” within the 
meaning of the act of July 12, 1921, 42 Stat., 139, limiting the payment 
of honorable-discharge gratuity on reenlistment in the Navy to one month's 
pay for “each year of service in the last expiring enlistment.” 


Comptroller General McCarl to the Secretary of the Navy, October 8, 1921. 

I have your letter of August 4, 1921, requesting decision as to the 
amount of honorable-discharge gratuity which may be paid under 
the act of July 12, 1921, 42 Stat., 139, under conditions of reenlist- 
ment and prior service as illustrated in cases (a) to (m). 

The act of July 12, 1921, provides as follows: 

Sec. 2. That hereafter no enlisted man in the Navy shall be paid on reen- 
listment an honorable-discharge gratuity, or any proportionate part thereof, in 
excess of any amount equal to one month’s pay for each year of service in the 
last expiring enlistment of such enlisted man. 

The last general law providing for the payment of honorable- 
discharge gratuity is found in the act of August 22, 1912, 37 Stat., 331, 
as follows: 

If any enlisted man or apprentice, being honorably discharged, shall reenlist 
for four years within four months thereafter, he shall, on presenting his hon- 
orable discharge, or on accounting in a satisfactory manner for its loss, be 
entitled to a gratuity of four months’ pay equal in amount to that which he 


would have received if he had been employed in actual service: Provided, 
That any enlisted man in the Navy whose term of enlistment has been extended 
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for an aggregate of four years shall, after the expiration of the preceding 
four-year term of enlistment upon which the extension is made, and if otherwise 
entitled to an honorable discharge, be paid the gratuity above provided. 

At the time of enactment of this law enlistments for four years 
or for minority only were authorized for the Navy. Subsequently, 
by the acts of July 11, 1919, 41 Stat., 134, and June 4, 1920, 41 
Stat., 836, enlistments were authorized for terms of two, three, or 
four years, and both these latter laws contain provisions that “all 
laws now applicable to four-year enlistments shall apply, under such 
regulations as may be prescribed by the Secretary of the Navy, to 
enlistments for shorter periods with proportionate benefits upon 
discharge and reenlistment.” 

The clear provision of the act of July 12, 1921, is a limitation upon 
the amount of the gratuity that may be paid. It, in effect, authorizes 
no more gratuity to be paid than would be the equivalent of one 
month’s pay for each year’s service in a prior enlistment. It does 
not alter the conditions under which gratuity is payable, and if that 
condition relates to reenlistment it means that for the period of that 
reenlistment no more can be paid than the equivalent service in the 
last enlistment. In other words, if there has been a four-year serv- 
ice in the last enlistment and the reenlistment is four years, four 
months’ gratuity would be payable; if there has been a four-year 
service in the last enlistment and the reenlistment is only for two 
years, two months’ gratuity only would be payable, and so on. See 
also 1 Comp. Gen., 52. 

The matter is answered in these general terms, as the general rule 
and its application to the specific cases submitted is as follows: 


(a) Enrolled in the Naval Reserve Force 1 July, 1917; served on active duty 
continuously until 1 August, 1919, when he transferred to Regular Navy to serve 
unexpired portion of enrollment; honorably discharged 30 June, 1921; reen- 
listed in Regular Navy for four years 15 July, 1921. 

While the Comptroller of the Treasury has repeatedly held that 
service in the Naval Reserve Force was not service in the Navy for — 
purposes of increase of pay and gratuity upon subsequent enlistment 
in the Regular Navy, I am of the opinion that as the act of July 11, 
1919, 41 Stat., 139, under authority of which the transfer was made 
from the Naval Reserve Force to the Regular Navy, gave the man 
after transfer the status of an enlisted man of the Regular Navy, the 
period covered by term of enrollment should be construed within the 
meaning of the act of July 12, 1921, as “the last expiring enlist- 
ment.” Question (a) is therefore answered that upon reenlistment 
July 15, 1921, the man would be entitled to a gratuity of four 
months’ pay computed as provided by the act of August 22, 1912. 

(b) Enrolled in the Naval Reserve Force 1 July, 1917; released from active 
duty 1 December, 1918; recalled to active duty and transferred to Regular Navy 


to serve unexpired portion of enrollment 1 January, 1920; honorably dis- 
changed 30 June, 1921; reenlisted in Regular Navy for four years 15 July, 1921. 
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From the wording of the act of July 12, 1921, “ for each year of 
service in the last expiring enlistment,” it is evident that Congress 
intended that the actual years of “service” only were to be counted 
in determining the number of months’ pay to be paid as a gratuity. 
A period of time elapsing while a member of the reserve is on in- 
active duty is not “service” within the meaning of the act. In the 
case as illustrated in your question a man would have had two years, 
eleven months, and one day of service, and would be entitled upon re- 
enlistment of four years to a gratuity of two months’ pay, the prior 
service not equaling the four years for which reenlisted. 

(c) Enlisted in the Navy 1 July, 1916; extended enlistment one year 30 June, 
1920; honorably discharged 30 June, 1921; reenlisted in Regular Navy for four 
years 15 July, 1921. 

The five years’ service in this enlistment must be taken as con- 
stituting the last expiring enlistment. The provision of the act of 
July 12, 1921, provides for the payment of “honorable discharge 
gratuity or any proportionate part thereof.” As set forth in the act 
of August 22, 1912, honorable discharge gratuity is four months’ pay. 
The use of the words “ proportionate part thereof” implies an amount 
less than four months’ pay but not an amount in excess thereof. Four 
months’ pay only is therefore authorized as the gratuity in a case 
as presented in your question. 

(d) Enlisted in the Navy for duration of war 1 February, 1918; extended 


enlistment for two years from 15 July, 1919; extended enlistment for two addi- 
tional years 15 July, 1921. 


The case herein illustrated does not come under the act of July 12. 
1921, for the reason that an extension of a “ duration of war” enlist- 
ment is specifically authorized by the act of July 11, 1919, 41 Stat., 
139, and the gratuity to be paid on such an extension is specifically 
fixed by that act. The act of July 11, 1919, 41 Stat., 139, reads as 
follows: 

That, as to gratuity pay, such enlisted men who extend their enlistment as 
before provided shall be entitled to receive an allowance of one month’s pay for 
extending their enlistment for one year, two months’ pay for extending their 
enlistment for two years, three months’ pay for extending their enlistment for 


three years, and in the Navy four months’ pay for extending their enlistment 
for four years. * 


The extension of a “duration of war” enlistment is not governed 
by the organic extension of enlistment act of August 22, 1912, 37 
Stat., 331, and the allowance to be paid in consideration of the ex- 
tension is not controlled by the provision of that act which measures 
the gratuity as an amount which men would receive were they “ regu- 
larly discharged and reenlisted immediately upon the expiration of 
their term of enlistment.” See in this connection 27 Comp. Dec., 298. 


(e) Enlisted in Navy for duration of war 1 February 1918; extended enlist- 
ment for two years from 15 July 1919; honorably discharged 14 July 1921; re- 
enlisted for four years 15 July 1921. 
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This case shows “ service ” of three years, five months, and fourteen 
days and a gratuity of three months’ pay is authorized. 


(f) Enlisted for minority 1 July 1916 (age 16 years) ; honorably discharged 
30 June 1921; reenlisted for four years 1 August 1921. 

This case shows “service” of five years and a gratuity of four 
months’ pay is authorized. 

(g) Enlisted for minority 1 May 1918 (age 17 years, 6 months) ; honorably 
discharged 1 August 1921 (three months prior to expiration of enlistment) ; 
reenlisted for four years 2 August 1921. 

This case shows an equivalent of “service” of three years, six 
months, and one day and a gratuity of three months’ pay is author- 
ized. A question seems to arise because of the discharge three months 
prior to expiration of enlistment, and I am led to believe that by 
reason of the provision in the act of August 22, 1912, 37 Stat., 331, 
under authority of which discharges may be granted within three 
months of the date on which an enlistment is due to expire, said dis- 
charge being for the convenience of the Government and by specific 
provision of law to operate “ without prejudice to any right, privi- 
lege, or benefit that he would have received * * * or to which he 
would thereafter become entitled had he served his full term of 
enlistment or extended enlistment,” the time elapsing between date of 
actual discharge and date on which the enlistment was due to expire 
should, within the meaning of the act of July 12, 1921, be considered 
as “service.” For this reason I state this case represents “ an equiva- 
lent of service.” 
(h) Enlisted for four years 1 August 1914; commissioned temporary ensign 


1 July 1918; reverted to enlisted status 31 July 1921; honorably discharged 1 
August 1921; reenlisted for four years 2 August 1921. 


















The temporary commission referred to in this case was authorized 
by the act of May 22, 1917, 40 Stat., 84. Section 7 of this act pro- 
vides : 
That the rights, benefits, privileges, and gratuities of all enlisted men of the 
Navy and Marine Corps now authorized by law shall not be lost or abridged in 
any respect whatever by their acceptance of temporary commissions or war- 
rants hereunder: 

This same section also provides that upon the termination of a tem- 
porary commission the enlisted man shall revert to the rating from 
which tempbrarily advanced. 

As the act of May 22, 1917, specifically provides that an enlisted 
man so temporarily commissioned shall revert to his enlisted status, 
it is clear that the period for which the man enlisted is not to be 
considered as terminated upon acceptance of the temporary com- 
mission. In determining when a discharge should be issued to an 
enlisted man upon reverting to his enlisted status the Navy De- 
partment has ruled that if the date has passed or been reached on 
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which the man would have been discharged had he not been com- 
missioned he shall as soon as possible be issued a discharge as of 
expiration of enlistment, but if the date has not been reached he 
shall be required to serve in his enlisted rating until that date does 
arrive. I am accordingly of the opinion that within the meaning of 
the act of July 12, 1921, the entire period from date of enlistment, 
August 1, 1914, should be construed as falling within the term “the 
last expiring enlistment of such enlisted man” and that a gratuity 
of four months’ pay is authorized. 

(i) Enlisted for two years, 1 September 1919; honorably discharged 30 
June 1921; (1) reenlisted for four years 12 July 1921; (2) reenlisted for 
four years, 13 July 1921. 

The act of July 12, 1921, provides that “hereafter no man shall 
be paid” and brings the two classes of the subdivision of your illus- 
trated cases under the law. See Robertson v. Bradbury, 132 U. &., 
493. As was stated under your question (g), a discharge within three 
months of expiration of enlistment is presumed to be for the conven- 
ience of the Government. At time of the enactment of the act of 
August 22, 1912, 37 Stat., 331, enlistment periods of four years and 
for minority only were in effect. The act, however, provided for dis- 
charge at any time within three months before the expiration of his 
“term of enlistment.” An enlistment on September 1, 1919, for two 
years was for a statutory “term,” and as the Navy Department has 
held that the provision of the act of August 22, 1912, applies in au- 
thorizing a discharge therefrom within three months, I conclude that 
a gratuity of two months’ pay is payable upon reenlistment in either 
case 1 or 2. 


(j) Enlisted for four years 1 July, 1915; honorably discharged 30 June, 1919; 
reenlisted for two years 15 July, 1919; honorably discharged 30 June, 1921; en- 
rolled Fleet Naval Reserve 1 July, 1921; discharged Fleet Naval Reserve 15 
July, 1921; reenlisted in Navy 16 July, 1921. 


The right under the act of August 29, 1916, 39 Stat., 590, of en- 
rolled members of the Fleet Naval Reserve, to honorable discharge 
gratuity was fully set forth by the Comptroller of the Treasury in 
26 Comp. Dec., 489. The act of August 29, 1916, provides that upon 
reenlistment, subject otherwise to the conditions of the act, a man 
shall be entitled “to the same gratuity ” as if he had reenlisted in the 
regular naval service within four months of discharge therefrom. A 
gratuity of two months’ pay is payable. 

(k) Enlisted for four years 1 July, 1917; discharged 1 May, 1921; reénlisted 
for two years 15 July, 1921. 

(1) Enlisted for two years 1 July, 1919; discharged 1 May, 1921; reenlisted 
for three years 15 July, 1921. 

For reasons assigned in discussing the various phases of the pre- 
ceding cases, a gratuity of two months’ pay is, in either case, payable. 
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(m) Enlisted 1 July, 1917; placed on indefinite furlough 1 January, 1919; 
honorably discharged 30 June, 1921; reenlisted for four years 15 July, 1921. 

This case represents a period of one year, six months, and one day 
of active service; and in accordance with the answer to question (b) 
a gratuity of one months’ pay is payable. 


DAMAGES CAUSED BY AMERICAN FORCES ABROAD. 


Claims for damages caused by American forces abroad, under act of April 18, 
1918, 40 Stat., 532, should be paid out of that fiscal year’s appropriation in 
which the amount of damage is determined and allowed. 


Comptrolier General McCarl to the Secretary of War, October 10, 1921. 


I have your letter of September 29, 1921, the pertinent part of 
which is as follows: 


The inclosed papers relate to the approved claim of Mabel Caden, of South- 
ampton, England, in the amount of £26—4-0, for damages to a bicycle and per- 
sonal injuries sustained by her in an automobile accident which occurred on 


September 30, 1918, near London Road and Cumberland Place, Southampton, 
England. 


These papers are forwarded for decision as to whether or not the amount 
awarded, £26-4-0, as shown on the inclosed voucher, might be paid from the 
appropriation “ Incidental Expenses, Q. M. Corps,” pertaining to any fiscal 
year available for disbursement, that is, in the instant case, from funds of the 
fiscal year 1920, or 1921, or 1922, in view of the _ that the act of April 18, 
1918, provides that the appropriation “ Incidental Expenses of the Quarter- 
master Corps” shall be available for paying such claims, without limitation as 
to the fiscal year when payments might be made. 

The act of April 18, 1918, 40 Stat., 532, providing “ indemnity for 
damages caused by the American forces abroad ” creates a new right 
in the persons coming within its provision, and at least in its retro- 
active operation makes the matter a charge against the appropriation 
in force at the time it is determined what damage, if any, a claimant 
has sustained rather than referring it to appropriations of prior 
fiscal years. Under this view of the law, which I think correct, there 
could be no charge in the instant case against the 1919 appropriation, 
as it had not then been determined that claimant was entitled to 
damages or the amount thereof allowed. It does not clearly appear 
when it was decided that claimant was entitled to be paid an indem- 
nity for the injuries suffered at the hands of the American forces 
and its amount fixed, so that I am unable to specify under what par- 
ticular year’s appropriation the claim should be paid. It is sufficient 
to say that the claim should be paid out of that fiscal year’s appro- 
priation in which the amount of damage was determined and allowed. 
The affirmative action should be shown in the case. The papers 
accompanying your letter are herewith returned. 
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CONTRACTS FOR CARRYING MAIL. 


When a contractor for carrying United States mail fails or refuses to perform 
the required service on a star route, and temporary services can not be pro- 
cured within the amount of the contractor’s bond, the Postmaster General 
may employ temporary services on such route at a rate per annum in excess 
of the amount of the bond and charge same to the contractor. 


Comptroller General McCarl to the Postmaster General, October 10, 1921. 

I have your letter of September 28, 1921, requesting decision 
whether when an accepted bidder or contractor shal] fail or refuse to 
perform the required service on a star route, and temporary service 
can not be procured within the bond rate, you are authorized there- 
after to employ temporary service on such route at a rate per annum 
in excess of the amount of the bond required of the accepted bidder 
or contractor, it appearing that a surety company has protested 
against such practice in the past. 


Section 2 of the act of August 3, 1882, 22 Stat., 216, provides: 


Whenever a contractor for postal service fails to commence proper service 
under the contract, or, having commenced service, fails to continue in the proper 
performance thereof, the Postmaster General may employ temporary service on 
the route, at a rate of pay per annum not to exceed the amount of the bond 
required to accompany proposals for service on such route, as specified in the 
advertisement of the route, or at not exceeding pro rata of such bond, in cases 
where service shall have been ordered to be increased, reduced, curtailed, or 
changed, subsequent to the execution of contract: The cost of such temporary 
service to be charged to the contractor and to continue until the contractor com- 
mences or resumes the proper performance of service, or until the route can be 
relet, as now provided by law, and service commenced under the new award of 
eontract. All acts or parts of acts inconsistent with the provisions of this act 
being hereby repealed. 


This provision relates to the employment of temporary service only 
in those cases in which there is a contract and the contractor fails to 
perform the service under his contract. In such cases the law re- 
quires that the temporary employment be at a rate of pay per annum 
not to exceed the amount of the bond required of the contractor. 
However, by section 8 of the act of May 18, 1916, 39 Stat., 161, pro- 
vision was made covering not only the cases of defaulting contrac- 
tors, but also cases in which “there shall not be a contractor legally 
bound or required to perform such service.” Said section reads: 

That whenever an accepted bidder shall fail to enter into contract, or a con- 
tractor on any mail route shall fail or refuse to perform the service on said 
route according to his contract, or when a new route shall be established or new 
service required, or when, from any other cause, there shall not be a contractor 
legally bound or required to perform such service, the Postmaster General may 
make a temporary contract for carrying the mail on such route, without adver- 
tisement, for such period as may be necessary, not in any case exceeding one 
year, until the service shall have commenced under a contract made according 
to law: Provided, That the cost of temporary service rendered necessary by 
reason of the failure of any accepted bidder to enter into contract or a con- 
tractor to perform service shall be charged to such bidder or contractor. 

This provision is broader than the provision in the act of August 3, 


1882, It clearly covers the identical causes covered by said former 
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provision and embraces other causes thus indicating plainly that it 
was intended as a substitute for or amendment of the former pro- 
vision. 

I can see no reason therefore, if temporary service at the bond rate 
can not be procured, why you are not authorized to proceed under the 
act of 1916 at such rate as may be determined by you as necessary. 

The question submitted is answered in the affirmative. 


EXCHANGE—REIMBURSEMENT OF EXPENSES OF LAST SICKNESS 
AND BURIAL OF PENSIONER. 


Where expenses of the last sickness and burial of a pensioner who dies a resi- 
dent of a foreign country are paid in the currency of that country, reim- 
bursement under act of March 2, 1895, 28 Stat., 964, in money of the United 
States should be made at the rate of exchange in effect at the time of pay- 
ment, if made in due course, notwithstanding there may have been a 
depreciation in the value of the foreign currency subsequent to the time the 
expenses were incurred and paid. 


Comptroller General McCarl to the Secretary of the Interior, October 10, 

1921. 

I have your letter of September 20, 1921, requesting decision as to 
the proper rate of payment in money of the United States of claims 
for reimbursement of the expenses of last sickness and burial of a 
pensioner who dies a resident of a foreign country, the said expenses 
having been incurred and paid in the money of that country. 

In this connection the Bureau of Pensions has instanced the specific 
case of one Katharina Seiffert claiming reimbursement of approved 
expenses to the amount of 1,437 marks 97 pfennigs, paid by her on ac- 
count of the last sickness and burial of her mother, Marie J. Seiffert, 
a former pensioner, who died in Germany December 10, 1918. The 
bureau points out that changing this sum to United States money 
on the basis of the mint value of the mark, 0.2382, would result in 
paying the pensioner $342.52, which sum at the prevailing rate of ex- 
change would purchase 34,252 German marks with which to dis- 
charge the Government’s obligation on this claim; and submitted to 
you the question whether in paying this claim conversion into United 
States money should be on the basis of the mint value of the German 
mark or its commercial value, and if the latter, whether the value 
now prevailing in the case of unpaid bills, and the value prevailing 
at the time of the death of the pensioner in case of paid bills, should 
govern. 

The act of March 2, 1895, 28 Stat., 964, provides that in case there 
is no one authorized to take the accrued pensions of deceased pen- 
sioners— l 
no payment whatsoever of their accrued pension shall be made or allowed except 
so much as may be necessary to reimburse the person who bore the expense of 


their last sickness and burial, if they did not leave sufficient assets to meet such 
expenses, 
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The specific expense in question was incurred and paid in terms of 
German currency and the Government’s obligation is to reimburse 
this claimant in the same terms and to the exact amount of the ex- 
pense thus incurred. There is no obligation to pay in terms of 
United States money at any fixed ratio of that money to German cur- 
rency. If the obligation could have been determined and paid 
promptly, and had been so determined, it would have been fully dis- 
charged by paying to the claimant the exact number of German 
marks and pfennigs which she had expended ‘in this behalf, or by 
paying her that sum of money of the United States which she could 
have converted into the required number of marks and pfennigs. 

No right to reimbursement could accrue to this claimant until it 
had been officially determined that she paid the expenses in question, 
that they were expenses of the last sickness and burial of the deceased 
pensioner, and that the decedent did not leave sufficient assets to meet 
the expense; all matters of fact to be determined by your department 
in acting upon the claim. The obligation of the Government did not 
become due and payable until the claim had been duly allowed. 
Assuming that payment is made in due course after such allowance 
the rate of exchange in effect at the time of payment should govern. 
The same rule should govern payment of other unpaid bills for like 
expenses. 

Claimants can have no just cause for complaint if the value of the 
mark has depreciated since the expenses were incurred or paid, pro- 
vided there has been no unnecessary delay on the part of the Govern- 
ment in adjudicating and paying the claim. They share the common 
fate of those who suffer financial loss because of depreciation of a cur- 
rency in which debts due to them are payable. 


COMMUTATION OF QUARTERS—ARMY OFFICERS MAINTAINING 
DEPENDENTS. 

As the dependency of a grandparent of.an Army officer, within the meaning of 
the act of April 16, 1918, 40 Stat., 530, authorizing commutation of 
quarters, heat and light, is not conclusively presumed by reason of relation- 
ship, but must be proven, no commutation may be paid where the facts 
disclose that the officer’s grandfather received one-half of a reasonable 


living from a son and resided with his granddaughters to whom he had 
deeded his home. 


Decision by Comptroller General McCarl, October 10, 1921. 


Harry G. Williams, captain, Infantry, discharged, requested Sep- 
tember 5, 1921, reconsideration of my action in affirming August 29, 
1921, the disallowance by the Auditor for the War Department in 
settlement No. 752488, dated March 10, 1921, his claim for commuta- 
tion of quarters, heat, and light for an alleged dependent grandfather 
during the period April 16, 1918, to June 5, 1919, 
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It appears that claimant appeared in response to the call of the 
President at his organization rendezvous on March 26, 1917, and 
was mustered into Federal service as a regimental sergeant major, 
Third Infantry, Wisconsin National Guard, and so continued to serve 
until August 4, 1917, when he was discharged to accept a commission 
as first lieutenant. He sailed for overseas’ service on February 18, 
1918, was appointed captain on June 13, 1918, was returned to the 
United States on May 5, 1919, and was honorably discharged on June 
5, 1919. It further appears that claimant’s alleged dependent grand- 
father resided during the period in question with his six grand 
daughters, that one of his sons contributed to him not to exceed one 
half of a reasonable living, that the grandfather deeded his home 
worth about $1,800 to his granddaughters, held two shares of tele- 
phone stock of the par value of $50, and claimant, the grandson, con- 
tributed to his grandfather one half of a reasonable living and 
asserts that he was his dependent within the meaning of the act of 
April 16, 1918, 40 Stat., 530, which provides: 

* * * That during the present emergency every commissioned officer of 
the Army of the United States on duty in the field, or on active duty without 
the territorial jurisdiction of the United States, who maintain a place of abode 
for a wife, child, or dependent parent, shall be furnished at the place where he 
maintains such place of abode, without regard to personal quarters furnished 
him elsewhere, the number of rooms prescribed by the Act of Mirch second, 
nineteen hundred and seven (thirty-fourth Statutes, page eleven hundred and 
sixty-nine), to be occupied by, and only so long as occupied by, said wife, child, 
or dependent parent; and in case such quarters are not available every such 
commissioned officer shall be paid commutation thereof and commutation for 
heat and light at the rate authorized by law in cases where public quarters are 
not available; but nothing in this Act shall be so construed as to reduce the 
allowances now authorized by law for any person in the Army. 

The term “dependent parent” as used in this statute may include 
a grandfather, 24 Comp. Dec., 681, but the question in this case is 
whether the grandfather is actually dependent within the meaning 
of the law. 

The statute, in substance, provides for quarters or commutation in 
lieu thereof under certain conditions for an officer who maintains a 
place of abode for “a wife, child, or dependent parent.” From the 
relation of husband, or father, the law conclusively presumes that the 
wife, or infant child, is dependent upon him for support, Bourne v. 
Maybin, 3 Fed. Cas. No. 1700; Neil v. Johnson, 65 L. R. A., 245. 
This is not true in the case of a parent for the legal liability, as 
distinguished from questions of moral considerations, of a child to 
support a parent, if any, is created by statute. The dependency of a 
parent, either in its legal or moral aspects, depends on fact and not 
on the relationship, #dwards v. Davis, 16 Johns, 281. 

The statute intends that the parent shall be as dependent in fact 
as the wife or child is presumed in law to be before the right to 
commutation of quarters, heat and light accrues by reason of an 
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abode maintained for such parents. A grandfather with a son con- 
tributing to him one half of a reasonable living and residing with 
his six granddaughters to whom he has deeded his home is not such a 
dependent of the grandson even though the grandson may have con- 
tributed to his support from time to time. The deeding of the home 
suggests the consideration was of support of the grantor by the 
grantees. 

Upon review of the matter no differences are found and the action 
heretofore taken is sustained. 


TERMINATION CONTRACTS—STORAGE CHARGES. 


Under a termination or settlement contract, constituting a final accounting 
under an original contract between the Government and the contractor, 
which proyided that the contractor should keep and properly care for all 
property belonging to the Government until instructed as to disposition by 
the Government, no additional payment to the contractor for storage is 
authorized, that service having been included in the settlement without 
provision for payment for it. 


Decision by Comptroller General McCarl, October 10, 1921. 

The Davis Sewing Machine Co. of Dayton, Ohio, requested Septem- 
ber 24, 1921, a review of settlement No. 791538, dated July 29, 1921, 
War Department Division, by which was disallowed its claim for 
$2,606.13, for storage charges, at the rate of 4 cents per square foot 
per month, February 1, 1919; to dates of removal by the Government, 
March to November, 1920, on materials used by or delivered to claim- 
ant in the execution of contract dated July 29, 1918, No. P-12762- 
3161—A, between claimant and the Ordnance Department of the Army 
for 2,000,000 detonating fuses. 

Deliveries under the contract were to be completed June 30, 1919. 
Some time prior to January 31, 1919, claimant was notified that the 
contract would be terminated as of that date pursuant to the termi- 
nation clause of the contract, and a total of 775,000 units were com- 
pleted, delivered to, and paid for by the United States under the 
contract. 

By settlement contract dated August 1, 1919, between claimant and 
the Government, it was agreed, so far as here material, as follows: 


1. This contract supersedes and takes the place of said original contract which 
is hereby terminated and the contractor hereby releases the United States from 
any and all claims of every nature whatsoever arising out of said original 
contract, * * *%., 

= * - + e a * 


38. The. United States shall forthwith pay to the contractor the sum of two 
hundred nine thousand nine hundred ninety-two dollars and sixty-two cents 
($209,992.62) in full and final compensation for articles or work delivered, 
services rendered, and expenditures incurred by the contractor under the origi- 
nal contract and in full satisfaction of any and all claims or demands in law or 
in equity, which the contractor, his successors, representatives, agents, or assigns 
may have growing out of or incident to, said original contract; and said con- 
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tractor hereby expressly agrees that such settlement when made shall consti- 
tute a complete termination of every question or claim, legal or equitable, liqui- 
dated or unliquidated, by or on behalf of fhe contractor, pertaining to or grow- 
ing ont of said em mem 2? 

* 2 * + 

5. Title to all ‘ssiidioniy iach on schedule A hereto annexed and made a 
part hereof, which property the contractor expressly warrants to be unincum- 
bered by either legal or equitable claims, shall vest in the United States, and 
title to all property specified in schedule B hereto annexed and made a part 
hereof shall vest in the contractor, immediately upon the execution and ap- 
proval of this agreement. All such property as appears on schedule A shall, in 
so far as practicable, be kept by the contractor separate and apart from prop- 
erty belonging to the contractor and shall be properly cared for by the contractor 
and shall be marked by the contractor in such manner as the contracting officer 
may direct. The contractor shall make such disposition of said property for 
the account of the United States as the contracting officer may direct. 

6. This agreement shall not become a valid and binding obligation of the 
United States unless and until the approval of the Claims Board of the Ordnance 
Department has been noted at the end of this instrument. 

* + * * s ” - 

Approved: Dec. 3, 1919, Claims Board. 

By Harry A. WEsT, 
Ist Lt. Ord. Dept. U. 8. A. 

The property for which claim for storage is made is described as 
of three classes as follows: 

* * * first, tools, gauges, and miscellaneous component parts; second, 
steel and brass; and third, packing boxes. The tools, gauges, and miscellaneous 
component parts were taken over by the Government in the settlement of the 
claim and appear on schedule A attached to'the settlement contract. The steel 
and brass and the packing boxes, it appears, were furnished to the Davis Sew- 
ing Machine Company by the Government during the life of this contract and 
remained at that plant and belonged to the Government at the time of and after 
the approval of the settlement contract. 

Under articles 5 and 6 of the contract of August 1, 1919, tatle to the 
property not theretofore belonging to it vested in the Government on 
December 3, 1919. 27 Comp. Dec., 608,610. As to these articles, the 
claimant obligated himself to keep and care for them until directed 
as to the disposition to be made thereof. There is no language in the 
contract indicating that any payment in addition to the amount 
therein named was to be paid to the contractor for this service; on 
the contrary, the intent of the parties is clearly expressed that this 
was a service to be rendered by the contractor under the terms of 
the settlement and for which no additional payment was to be made. 

Storage charges on property belonging to the United States and 
furnished to the contractor for his use in executing the original con- 
tract of July 29, 1918, were not contemplated or provided for in that 
contract. Claim for such storage grows out of the cancellation of 
that contract, and article 3 of the settlement contract released the 
United States from any further claims growing out of the original 
contract; it was intended to be, and was, a final accounting between 
the Government and the contractor under the original contract. 
27 Comp. Dec., 793. 


Upon a review of the matter the settlement is sustained. 
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LAUNDERING OF UNIFORMS OF ARMY NURSES. 


Army nurses are not entitled to a commutation allowance for the laundering of 
their uniforms soiled when on public duty, nor to reimbursement for the 
amount expended therefor. 

Decision by Comtroller General McCarl, October 10, 1921. 

Ruth M. Moyer, nurse, Army Nurse Corps, was allowed $40, 
August 30, 1921, in settlement No. 117730, by the War Department 
Division, this office, as reimbursement at the rate of $5 a month, for 
expenditures made by her during the period September 1, 1918, to 
April 30, 1919, for the laundry of her uniforms, soiled when on duty 
with the American Expeditionary Forces. 

It appears that claimant executed the oath as a reserve nurse, 
Army Nurse Corps, August 1, 1918, on which day she reported for 
active duty; that she sailed for overseas duty on September 14, 1918, 
reported at base hospital No. 58, for duty on October 5, 1918, trans- 
ferred to base hospital No. 64, February 15, 1919; that she was re- 
lieved from duty May 8, and sailed for the United States on May 20; 
and that she was relieved June 18, 1919, from active service in the 
Military Establishment. Nurse Moyer was on hospital duty from 
October 5, 1918, to May 8, 1919. Claim was made to the Surgeon 
General of the Army, May 9, 1921, for reimbursement of $57.50 as 
expenditures made for laundry of uniforms, soiled from September, 
1918, to May, 1919, when on duty with the American Expeditionary 
Forces at base hospitals Nos. 58 and 64. This claim was approved by 
the Surgeon General to the amount of $40, and referred to the War 
Department Division, this office, with the statement that the claimant 
was entitled to laundry of her uniforms at Government expense and 
in view of the inadequacy of laundry facilities throughout the 
American Expeditionary Forces the claim was just and payment 
should be made on the basis of $5 per month, being the allowance 
established by that office in the case of Army nurse laundry claims. 
No other evidence that the United States did not perform the service, 
or, if not, that an expenditure of $40 was actually made by this 
nurse for the laundry of her uniforms appears in the record than 
that detailed herein. The War Department Division, without more, 
allowed the amount recommended and the chief of that division re- 
quests that the settlement be revised in the interest of the United 
States. 

The precise question presented for decision is whether an Army 
nurse is entitled to a commutation allowance for the laundry of her 
uniforms soiled when on public duty and if not, whether she may be 
reimbursed from the appropriations made for the support of the 
Medical Department for the approximate amount she expended 
therefor. 

7920°—22—Vol. 1——15 
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The act of July 9, 1918, 40 Stat., 879, transmuted the existing Nurse 
Corps (female) of the Army into the Army Nurse Corps, provided 
that the nurses thereof should be appointed by, and at his discretion 
removed by, the Surgeon General of the Army by and with the ap- 
proval of the Secretary of War, and graded the rates of pay in 
accordance with length of service. The allowances for the members 
of the Army Nurse Corps were fixed by section 6 of this act as fol- 
lows: 

* * * members of said Nurse Corps shall receive transportation and neces- 
Sary expenses when traveling under orders, and such allowances of quarters and 
subsistence and, during illness, such medical care as may be prescribed in regu- 
lations by the Secretary of War; and when at places where no public quarters 
are available, commutation in lieu thereof, and of heat and light therefor at 
such rates and upon such conditions as are now or shall hereafter be provided 
by law. 

The laundering of a nurse’s uniforms by the Government, or the 
payment of commutation in lieu thereof, is not one of the enumer- 
ated allowances prescribed by this section for members of the Army 
Nurse Corps. It is an elemental rule of statutory construction that 
the expression of one thing, is the exclusion of others, and the uni- 
forms of nurses may not be laundered by the United States or commu- 
tation paid in lieu thereof unless provision therefor is made else- 
where. 

Members of the Army Nurse Corps are required to supply them- 
selves with uniforms, but when these uniforms become soiled when 
on public duty paragraphs 96 and 267, Manual of the Medical De- 
partment, United States Army, considers them as comprising a part 
of the hospital laundry and they are treated, so far as laundering is 
concerned, in the same manner as the hospital linen, clothing, and 
bedding. Whether these regulations are now in accordance with law 
in view of the provision in the act of June 5, 1920, 41 Stat., 967, for 
the laundry for Army nurses when patients in hospitals it is unneces- 
sary to decide at this time for this provision is not found in the act of 
July 9, 1918, or the act of November 4, 1918, 40 Stat., 865, 1030, mak- 
ing appropriations for the Medical Department of the Army for the 
fiscal year 1919. 

However that may be, these uniforms were not laundered as a part 
of the hospital laundry of base hospitals Nos. 58 and 64 at which 
Nurse Moyer was on duty, and the appropriations for the support of 
the Medical Department during the fiscal year 1919, the fiscal year 
in which her services were rendered, do not make provision for the 
commutation of a fixed sum per month in lieu of the uniforms being 
laundered nor do they make provision for reimbursement for actual 
expenditures made by nurses for the laundry of their uniforms. 

Upon review of the matter the settlement is reversed and $40 is 
certified as being due the United States. 
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PER DIEM IN LIEU OF SUBSISTENCE—TEMPORARY DUTY 
STATION. 


Orders to a civilian employee of the Navy Department on temporary duty at a 
station, which change the temporary duty station to a permanent one, can 
not have a retroactive effect so as to defeat the employee’s right to per 
diem allowance for the period of temporary duty at the station prior to 
the date of the change. 


Decision by Comptroller General McCarl, October 10, 1921. 

G. J. Bastien, civilian assistant inspector of hull material, Navy 
Department, requested September 19, 1921, review of -settlement 
No. 38055, General Accounting Office, Navy Department Division, 
wherein was allowed $4.10 and disallowed $103.98, on his claim for 
$108.08, as reimbursement of actual expenses incurred during the 
period March 1 to 20, 1921. 

A travel order dated February 26, 1921, directed claimant to pro- 
ceed to Buffalo, and an order dated March 1, directed him to remain 
in Buffalo for a period of 20 days; and an order dated March 21, in- 
formed claimant that he was thereby transferred from Munhall to 
permanent duty at Buffalo. It appears that excepting March 2 and 
March 16, when the claimant went from Buffalo to Niagara Falls and 
return, on inspection duties, claimant was on duty in the city of 
Buffalo. Reimbursement of actual expenses aggregating $108.08 
was claimed for the period. The Navy Department Division, this 
office, allowed $4.10 as reimbursement of carfare from Buffalo to 
Niagara Falls and return on March 2 and 16, and disallowed the re- 
mainder of the claim on the ground that Buffalo was his permanent 
station and that the expenses were incurred while there. 

The inspector of hull material, Munhall, Pa., on August 29, 1921, 
states in a report to this office— 


The condition and circumstance made it desirable in the interest of the work 
in this inspection district, and also as a matter of economy, to terminate Mr. 
Bastien’s temporary duty on March 21, 1921, and assign him permanently in the 
branch office of the inspector of hull material, Buffalo, N. Y. 


It appears that all the orders issued directed Mr. Bastien to pro- 
ceed to Buffalo, inspect material and return to his station, Munhall, 
Pa., immediately upon completion of the inspection. Munhall was 
his permanent station and he was therefore on temporary duty at 
Buffalo from March 1 to March 21, 1921. The facts show there was 
no change of station in the first instance, and the subsequent determi- 
nation to make such change can not have the effect of changing what 
was temporary duty at the beginning so as to make a permanent 
change of station from an earlier date than when it in fact occurred. 
The facts differ from those cases where the facts show the supposed 
temporary duty involved no return to a permanent station and was 
not in fact temporary duty. 

The settlement is reversed and a difference of $103.98 is certified 
due claimant. 
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COMPENSATION FOR HOLIDAYS. 


The mechanical, chauffeur, and labor forces of Government Fuel Yards of 
Bureau of Mines, whose contracts of employment authorize compensation 
at a specified rate per hour when actually employed, with extra compen- 
sation for overtime, Sunday, and holiday work, are not entitled to com- 
pensation for days declared holidays by Executive order when the place of 
employment is closed and no service is required. 


Decision by Comptroller General McCarl, October 11, 1921. 

The Secretary of the Interior applied July 9, 1921, for revision of 
the action of the Auditor for the Interior Department in disallowing 
by settlement No. 68428 of June 16, 1921, the claim of John W. 
Williams for $3.97 pay as a chauffeur at the Government Fuel Yards 
of the Bureau of Mines for May 21, 1921, and similar claims of 33 
other employees of the Government Fuel Yards, in all $149.38. 

These claims were presented to the Auditor for the Interior Depart- 
ment by the Director of the Bureau of Mines in a letter dated June 7, 
1921, in part as follows: 


The attached pay roll is submitted for your consideration and covers payment 
to employees in the mechanical, chauffeur, and labor forces of the Government 
Fuel Yards for May 21, 1921, which was declared a holiday by Executive order 
of the President out of respect to the memory of Chief Justice White. 

The chief disbursing clerk of the Interior Department was in doubt as to 
whether these employees were entitled to pay for this holiday, and declined to 
allow them this day on the weekly pay roll. These employees are appointed at a 
rate per hour, when actually employed, with payment for overtime service. 
Some of these employees were formerly appointed at a per annum rate and others 
at a per diem rate, but, owing to labor conditions and the necessity to allow them 
overtime, they were placed upon an hourly basis, July 1, 1920. They are regular 
employees of the Government Fuel Yards, and some of them have been em- 
ployed since shortly after the Government Fuel Yard was established on July 
1, 1918. The rate per hour is only a measure of compensation and in mo way 
affects the duration of employment. Such employees are required to render 
eight hours of service daily, and are appointed at a rate per hour, when actually 
employed, only for the purpose of granting them overtime for service rendered 
in emergency and after the usual working hours, without, at the same time, 
allowing them annual and s‘ck leave privileges. All employees are allowed in- 
creased compensation, and those in the mechanical and chauffeur grades are 
affected by the retirement act. These employees are considered regular and 
permanent employees and would have worked on May 21, and the Government 
Fuel Yards would have had work for them, if operations had not been suspended 
for the day by the Executive order referred to. 


The appointment of John W. Williams, dated June 14, 1920, reads 
as follows: 


John W. Williams, of the District of Columbia, is hereby appointed, suhject 
to taking the oath of office, a chauffeur in the Bureau of Mines, at a salary of 
$0.41 per hour when actually employed for 8 hours of service, and in extraordi- 
nary emergencies, when extra services are necessary, at 61¢ per hour for services 
rendered over 8 hours, and 82¢ per hour for services rendered Sundays and legal 
holidays, in accordance with regulations approved June 5, 1920, effective July 
i . % 


The appointments of the 33 other claimants are substantially similar 
in the terms of employment, differing only in the matter of date, rate 
of pay, and method of appointment. All are made “in accordance 
with regulations approved June 5, 1920,” which are thereby made a 
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part of the contract of employment. These regulations are embodied 
in a letter addressed by the Director of the Bureau of Mines to the 
Secretary of the Interior under date of May 14, 1920, and approved by 
the latter on June 5, 1920, and include the following provision : 

8. That the employees receiving so much per hour shall— 

(a) Not be entitled to annual or sick leave privileges. 

(b) Not receive compensation for overtime services during the period April 
1 to October 1 (except under strike or other entirely abnormal conditions, for 
example, when loaded coal cars held up for a considerable period come in 


bunched numbers, necessitating overtime work in order to avoid demurrage 
charges and deliver surplus coal). 


(c) Receive, during the period October 1 to April 1, overtime compensation 
when overtime service is necessary in the handling of emergency work, at the 
rate of one and one-half times the regular hourly rate for overtime work on any 
day other than a Sunday or legal holiday, and at the rate of double time for 
overtime work on Sunday or legal holidays. 

(d) Not receive overtime compensation, as provided under “c” above, for 
less than one-half hour of overtime work. 

The question presented is whether these employees are entitled to 
be paid for a day upon which the place of employment was closed 
by order of the President and upon which, therefore, they were not 
called upon to render and did not render any service. 

I know of no law, nor has my attention been called to any, which 
makes direct provision for such payment. If there be any right to 
such payment it must arise out of the contract of employment as con- 
tained in the certificate of appointment herein quoted and the regu- 
lations therein referred to. ; 

This contract provides for payment (a) at a specified rate per 
hour when actually employed, up to eight hours, (b) at a higher rate 
per hour for services rendered in excess of eight hours on ordinary 
working days, and (c) at a still higher rate per hour for all services 
rendered on Sundays and legal holidays. 

There is here no provision for pay except as direct compensation 
for services actually rendered. 7 Comp. Dec., 278; 8 id., 219; 22 
id., 425. 

In general, the regular permanent employees of the Government 
are under obligation to render extra services without extra com- 
pensation. See section 7, act of March 15, 1898, 30 Stat., 316. Such 
employees, therefore, logically receive their regular pay even when 
by reason of a statutory or Executive-order holiday their services are 
not rquired. From this general body of Government employees, 
however, the particular class now under consideration is sharply dis- 
tinguished. They are under no obligation to render extra service 
without extra compensation, but on the contrary when such extra serv- 
ice is required not only must extra compensation be paid therefor but 
such extra compensation must be at a higher rate than their regular 
pay. This express contract right to extra pay at a higher rate for 
all services rendered outside of regular business hours is inconsistent 
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with the existence of any implied right under the contract to re- 
ceive pay without rendering service in such outside time. Such a 
right could arise only by direct statutory grant. Joint resolutions 
of January 6, 1885, 23 Stat., 516, and February 23, 1887, 24 Stat., 
644, contain such direct grant to per diem employees generally in 
respect to certain specified holidays; but they have no application to 
the present case. 

I can find no authority of law for the payments claimed. 

Upon a review of the matter no differences are found and the 
settlement is sustained. 


HONORABLE-DISCHARGE GRATUITY—NAVY. 


Provisions of the act of July 12, 1921, 42 Stat., 139, limiting payment of honor- 
able-discharge gratuity to one month’s pay for each year of service in the 
last expiring enlistment, extend no benefits through extensions of enlistments 
that could not accrue under prior laws. 


Comptroller General McCarl to Lieut. M. S. Hirshorn, United States Navy, 
October 12, 1921. 


I have your letter of August 27, 1921, requesting decision whether 
an enlisted man extending a two-year enlistment for one year is 
entitled to honorable discharge gratuity under the act of July 12, 
1921, 42 Stat., 139. 

In construing the act of July 12, 1921, it was held in decision of 
this office, dated October 8, 1921, 1 Comp. Gen., 196: 


The clear provision of the act of July 12, 1921, is a limitation upon the amount 
of the gratuity that may be paid. It in effect authorizes no more gratuity to be 
paid than would be the equivalent of one month’s pay for each year’s service ina 
prior enlistment. It does not alter the conditions under which gratuity is pay- 
able, and if that condition relates to reenlistment it means that for the period of 
that reenlistment no more can be paid than the equivalent service in the last 
enlistment. In other words. if there has been a 4-year service in the last enlist- 
ment and the reenlistment is 4 years, 4 months’ gratuity would be payable. If 
there has been a 4-year service in the last enlistment and the reenlistment is 
only for 2 years, 2 months’ gratuity only would be payable, and so on. See also 
1 Comp. Gen., 52. 


The acts of July 11, 1919, 41 Stat., 134, and June 4, 1920, 41 Stat., 
836, authorize enlistments for two, three, or four years, and each 
carries a provision : 

* * * all laws now applicable to four-year enlistments shall apply * * * 
to enlistments for a shorter period with proportionate benefits upon discharge 
and reenlistment: 

The condition under which honorable discharge gratuity is payable 
on an extension of enlistment is found in the act of August 22, 1912, 
37 Stat., 331, as follows: 


* * * such enlisted men as extend the term of enlistment as authorized in 
this section shall be entitled to and shall receive the same pay and allowances 
in all respects as though regularly discharged and reenlisted immediately upon 
expiration of their term of enlistment, * * *, 
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While extensions of enlistment for one year are authorized by the 
act of August 22, 1912, there is no statutory period of enlistment or 
reenlistment for one year authorized by any act, and therefore no 
gratuity is payable on a one-year extension standing alone. The 
right to a gratuity is limited to that which would accrue to a man 
“as though regularly discharged and reenlisted immediately.” The 
minimum period of enlistment or reenlistment in the Navy is two 
years, and it is to the two- and three-year enlistments only that the 
“proportionate benefits ” are extended by the acts of July 11, 1919, and 
June 4, 1920. 

The act of July 12, 1921, extends no benefits through extensions of 
enlistments that could not accrue under prior laws. You are accord- 
ingly advised that no gratuity is payable upon the one-year extension. 


STORAGE OF HOUSEHOLD GOODS—MILITARY ATTACHES. 


Military observers or attachés serving in foreign countries are not entitled to 
reimbursement for storage_of their household goods and personal property 
when ordered to make a permanent change of station, even though the 
exigencies of the service may necessitate such storage. 


Decision by Comptroller General McCarl, October 13, 1921. 

C. E. Gray, captain, Finance Department, applied September 29, 
1921, for revision of the action of the Auditor for the War Depart- 
ment in disallowing in settlement No. 63924, dated March 21, 1921, 
items in his disbursing accounts aggregating $380.55 as payments 
made to Schmenker & Co., Sofia, Bulgaria, for the storage of the 
household effects of Sherman Miles, military attaché, from January 
1, 1917, to June 30, 1918. 

It appears that Sherman Miles, then a first lieutenant, Field Artil- 
lery, was stationed at Sofia, Bulgaria, in October, 1914, as a military 
attaché when he received cable orders to go at once to Russia as mili- 
tary attaché. On account of the war then prevailing in Europe it 
is alleged that the household goods could not be shipped to Russia, 
and as Bulgaria entered the World War against Russia in 1915, that 
the military attaché could not return to Sofia to dispose of his 
property. Miles sublet his house and his property remained therein 
until in September, 1915, when it was packed and removed under 
the superintendency of his friends to a place of storage where the 
charge therefor was $16.38 a month. It further appears that on 
August 5, 1916, Sherman Miles, then a lieutenant colonel, on duty 
in the United States, addressed the Quartermaster General of the 
Army to the effect that his property was stored in Sofia by reason 
of the conditions of the military service and that he thought the 
Government shou! ' bear the cost of the storage. This communica- 
tion was referred to the Secretary of War, who, apparently, approved 
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the payment of the storage from public funds and the claimant, 
as disbursing officer, paid the storage for the period January 1, 1917, 
to June 30, 1918, from the War Department appropriations for 
barracks and quarters. 

It has been held, 24 Comp. Dec., 673, that an Army officer on duty 
as a military observer and entitled to quarters in kind or commuta- 
tion in lieu thereof is not entitled to have his personal property stored 
at the expense of the United States, even though the exigencies of 
the service may have necessitated such storage. There is no express 
provision of law for the storage of the property of military observers 
or military attachés when they are ordered to make a permanent 
change of station any more than there is an express provision of law 
providing for the storage of the personal property of any other Army 
officer who is ordered to make a permanent change of station. The 
Government, under certain conditions, either furnishes quarters in 
kind or pays commutation in lieu thereof and transports, when a 
permanent change of station is made, the regulation allowance of 
baggage. Otherwise, the officer himself must bear any expense con- 
nected with his quarters or his personal property. 

The authority of the Secretary of War to lease buildings or parts 
of buildings for military purposes in time of war or when war is 
imminent, contained in the act of July 9, 1918, 40 Stat., 861, only 
extends to the District of Columbia and hence does not apply to his 
approval in August, 1916, of the lease of storage space in Sofia, 
Bulgaria. Neither does the act of March 4, 1915, 38 Stat., 1063, 
authorize such approval, for the rental of the storage space for the 
storage of a n-ilitary attaché’s personal property is not necessary for 
obtaining military information when that military attaché is entitled 
to either quarters in kind or commutation in lieu thereof. 

Upon review of the matter no differences are found and the settle- 
ment is sustained. 


ENLISTMENT ALLOWANCE—ARMY. 


Termination of a soldier’s service by death not the result of his own misconduct 
is an “ honorable discharge ” within the meaning of the act of June 4, 1920, 
41 Stat., 775, authorizing payment of an enlistment allowance of three 
months’ pay upon discharge from an original enlistment, and such allow- 
ance becomes a part of the soldier’s estate. 


Decision by Comptroller General McCarl, October 14, 1921. 

The Chief of the War Department Division has submitted for ap- 
proval, disapproval, or modification a memorandum decision as 
follows: 

The chief of the claims section submits the case of Raymond E. McIntyre, 


Company I, 1st Infantry, “for decision as to whether or not the enlistment 
bonus should be paid to the heirs of the late soldier.” 
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Soldier enlisted November 9, 1920, for three years (no prior service) and died 
on March 1, 1921, by reason of tubercular meningitis. 

Section 27 of the act of June 4, 1920, 41 Stat., 775, provides that “ hereafter 
an enlistment allowance equal to three times the monthly pay of a soldier of 
the seventh grade shall be paid to every soldier who enlists or reenlists for a 
period of three years, payment of the enlistment allowance for original enlist- 
ment to be deferred until honorable discharge.” 

The Comptroller General held in decision of July 5, 1921, 1 Comp. Gen., 1, as 
follows: 

“This emphatic declaration must be regarded as part of the contract entered 
into when the enlistment or reenlistment was accomplished and that part of 
the contract is fulfilled when at the time of his honorable discharge from an 
original enlistment the soldier is paid the allowance.” 

In case of a reenlistment the soldier is entitled to the payment authorized 
by the act immediately upon reenlisting, and it is usually paid with his first 
payment of pay; if soldier dies without having received the payment it would 
appear to belong to his estate as “part of the contract entered into when his 
* * * reenlistment was accomplished.” 

The act prescribes that three times the monthly pay of a soldier of the seventh 
grade shall be paid to every soldier who enlists or reenlists for three years; 
for an original enlistment, as the instant case, payment is deferred until honor- 
able discharge but the allowance for the enlistment was also a part of his en- 
listment contract—a payment to be made to soldier for future service in consid- 
erations of his enlistment for three years. 

In the opinion of the Comptroller General of July 5, 1921, it was held that 
payment is authorized when the enlisted man is honorably discharged regard- 
less of the length of the period he actually served. 

I am of the opinion that the termination of a soldier’s service by his death, 
his service having been honest and faithful, is an honorable separation from 
the service and an “honorable discharge” within the meaning of the act of 
June 4, 1920, and that the three months’ enlistment allowance is a part of his 
estate and payable to his heirs as such. 


The enlistment allowance authorized by the act of June 4, 1920, 
was an allowance for enlistment and was earned by enlisting, and, 
if an original enlistment, was payable on the soldier’s honorable dis- 
charge or other honorable separation from the service. See para- 
graphs 1370 to 1379, Vol. 1, Dig. 2d Comp. Dec. 

The death of the soldier in this case is stated to have been due to 
tubercular meningitis; evidently not due to his own misconduct. 
The cause of death and the fact that it was not due to soldier’s own 
misconduct should appear in the papers. As thus qualified, the 
memorandum decision is approved. 





UNPAID ALLOTMENTS OF PAY—ARMY. 


In the absence of conclusive affirmative evidence that an allottee, to whom check 
issued for family allotment of pay under the war risk insurance act, died 
prior to negotiating, or if living, never received the check, no payment of the 
amount thereof to any other person is authorized. 


Decision by Comptroller General McCarl, October 17, 1921. 


The Chief of the Treasury Department Division submitted October 
3, 1921, for approval, disapproval, or modification, a memorandum 
decision as follows: 


Check #2510704, issued Feb. 1, 1918, by M. E. Bailey, Disbursing Clerk of the 
Bureau of War Risk Insurance (Symbol 11234), in favor of Anastasia Ivakhoff, 
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wife of John Mack, a soldier, for $80.00 (allotment $30.00 and allowance $50.00), 
has remained outstanding more than three years and the amount has been 
covered to “ Outstanding liabilities” under section 306 of the Revised Statutes. 

Claim has been filed by the said John Mack for the amount of this check. The 
required indemnity bond has also been filed. 

It appears that the said Anastasia Ivakhoff resided in Russia, and the check 
was mailed to her address in that country. The check has not been returned 
and it is not known whether it was received by the payee or not. 

The soldier states in his affidavit that he has heard nothing from his wife for 
more than five years past and that he does not know whether she is living or 
dead. He asks therefore that the amount of the check be paid to him. 

The allotment ($30.00) was from the pay of the soldier, and if not paid to the 
allottee, the soldier is entitled to receive the amount. The allowance, however, 
is a gratuity from the Government to the dependent of the soldier, and even 
if not paid to such dependent, the soldier has no claim to it. 

The only question, therefore, is as to whether the amount of the allotment 
($30.00) may now be paid to the soldier, the check issued to his wife for the 
amount not having been paid so far as known. 

In a decision dated April 24, 1920, the Comptroller of the Treasury hel that— 

“The War Department should not entertain a claim for restoration of pay of 
a soldier on the ground of failure of the allottee to collect or negotiate a check 
unless the check itself is presented or there is conclusive affirmative etidence 
to show that the allottee never received or indorsed it. In the absence of such 
evidence the presumption is that the check has been negotiated by the allottee 
and is still in the hands of some bona fide holder for value, or if indorsed and 
lost by the allottee that it may have come or may come into the hands of some 
such holder.” 26 Comp. Dec., 857. 

The circumstances connected with this case are very unusual. The fact that 
the wife of the soldier was a Russian woman, that she was living in that country, 
that her husband had heard nothing from her in more than five years, together 
with the well-known facts as to the unsettled and disorderly conditions prevail- 
ing in Russia during this time, many of the inhabitants having lost their lives 
by violence, owing to the absence of a government that would preserve order and 
protect life and property, make it very uncertain whether the allottee ever 
received the check. Even if she received it she may not have been able to 
negotiate it, owing to the disturbed conditions. 

What may have become of the check can only be conjectured. The fact re- 
mains that it is outstanding, and the decision cited above requires either that 
the check itself shall be presented, or there shall be * conclusive affirmative evi- 
dence to show that the allottee never received or indorsed it.” Such evidence 
has not been presented, and under this decision the claim must necessarily be 
disallowed. 


The fund established by section 306, Revised Statutes, bears upon 
it the impress of a trust, payments to be made therefrom on demand 
by parties in whose favor certificates, drafts, or checks were originally 
issued, or to the persons who are entitled to receive pay therefor. 

The fact that the check issued in the present case has not been paid 
by the Treasury or otherwise accounted for is not sufficient to author- 
ize the assumption that the payee thereof has not received it. Nor 
can the assertion by claimant that he has had no word from the 
payee of the check for more than five years raise a presumption of 
her death. 

In the absence of conclusive affirmative evidence that Anastasia 
Ivakhoff died prior to negotiating, or if living she has never received 
the check, no payment of the amount thereof to any other person is 
authorized. 

The memorandum decision is approved. 
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UNPAID ALLOTMENTS OF PAY—ARMY. 


Allotments of pay made by a soldier for support of his family, for his own 
savings, or for other purposes, under provisions of the act of Marck 2, 1899, 
30 Stat., 981, which are not paid to the allottee during the soldier's life- 
time, become a part of the soldier’s estate at his death, 


Decision by Comptroller General McCarl, October 17, 1921. 


The Chief of the War Department Division has submitted for ap- 
proval, disapproval, or modification a memorandum decision in the 
ease of Sidney C. Jordan, Army Serial No. 57130, Company D, 
Twenty-eighth United States Infantry, to the effect that allotments 
made under the act of March 2, 1899, 30 Stat., 981, and not paid to 
the allottee during the soldier’s lifetime do not become assets of the 
soldier’s estate, but remain in the Treasury as pay obligated and 
available for payment to the allottee; but if not paid before the death 
of the allottee, then such obligated pay reverts to the estate of the 
soldier; citing in support of this latter proposition 26 Comp. 
Dec., 855. 

The act of March 2, 1899, is as follows: 


That the Secretary of War be, and he is hereby, authorized to permit enlisted 
men of the United States Army to make allotments of their pay, under such 
regulations as he may prescribe, for the support of their families, for their own 
savings, or for other purposes, during such time as they may be absent on dis- 
tant duty, or under other circumstances warranting such action. 


The facts of the case are that the soldier executed an allotment of 
$20 per month for 12 months from October 1, 1917, to Elena Mar- 
tinez, P. O. Box 385, Ancon, Canal Zone; one check for $240 in pay- 
ment of the entire allotment was sent to the address given, and was 
returned “and recredited the soldier’s account, as the allottee can not 
be located.” Soldier was by successive reenlistments continuously in 
the Army from April 3, 1899; was discharged May 13, 1920, on sur- 
geon’s certificate of disability; and it is shown that he died on July 
24, 1920. During his lifetime he made no claim for the payment to 
him of the amount allotted to Elena Martinez, not paid to her, and 
recredited to his account. 

Claim is now filed by the father, as administrator of the estate of 
the soldier, for all arrears of pay and particularly for $240 allotted 
to Elena Martinez and unpaid. Elena Martinez, as the common-law 
wife of the soldier, has made claim for all arrears of pay, setting 
forth in her claim that during the period of 1912 to 1917 she resided 
with soldier as his wife at Las Cascadas, and Empire, Canal Zone, 
and in Panama, Republic of Panama, while soldier was a member 
of the Tenth Infantry and stationed in the Canal Zone. She is not 
entitled to the arrears of pay of the soldier, as the act of June 30, 
1906, 34 Stat., 750, provides: 


Hereafter, in the settlement of the accounts of deceased officers or enlisted 
men of the Army, where the amount due the decedent’s estate is less than 
five hundred dollars and no demand is presented by a duly appointed legal repre- 
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sentative of the estate, the accounting officers may allow the amount found due 
to the decedent’s widow or legal heirs in the following order of precedence: 
First to the widow; * * * 


In this case an administrator has been appointed and qualified 
and has filed claim for the arrears of pay; the mere living with the 
soldier for five years is not sufficient to entitle her to be considered 
the soldier’s widow, and the question is whether she is entitled now 
to receive the unpaid allotment made to her. 

It was said, 26 Comp. Dec., 856: 


Allotments of pay under the Army Regulations and the statutes hereinbefore 
quoted are purely voluntary acts of the soldier making the allotment. They 
carry no corresponding allowance or other obligation of the Government and 
require no administrative adjudication to become effective. They are revocable 
at the will of the allotter and vest no-property right in the allottee. 10 Comp. 
Dec., 208. Mere issuance of a check for the allotment does not constitute 
payment thereof. The allotment has not been paid until the check has been 
collected or negotiated by the payee. 16 Comp. Dec., 151; 24 id., 735. In all 
cases where checks for Army allotments made by soldiers for the support of 
families or relatives have not been collected or negotiated by the allottee, no 
property right to the allotment represented by the check has vested in the 
allottee, and therefore neither the checks nor any portion of the allotments 
which they represent are general assets of a deceased allottee’s estate. 10 Comp. 
Dec., 208; 24 id., 521. 

In 10 Comp. Dec., 208, it was said, quoting from the syllabus, that 
“the death of a soldier operates to revoke an allotment of a portion 
of his pay made by him,” and that 


At the time of the soldier’s death on July 12, 1903, the amount allotted for the 
month of June, 1903, had not heen reduced to possession by the allottee, but 
the title to the same remained at that time in the soldier, and at his death the 
amount became a part of his estate, subject to the control of his legal repre- 
sentatives. 


This holding was based on the analogy between an allotment of a 
portion of a soldier’s pay under this statute and a power of attorney 
authorizing another person to receive payment of the amount of a 
claim of the principal; and it had been held that such power of attor- 
ney is revoked by the death of the principal before payment thereof 
has been made. 

This case is not affected by the act of February 28, 1919, 40 Stat., 
1212, relating to war risk insurance allotments to those not depend- 
ents, and is also to be distinguished from those cases where the check 
in payment is outstanding and has never been returned. 1 Comp. 
Gen., 146, and decision of to-day case of John Mack. Under the 
decisions herein cited no right to the amount allotted to her vested 
in Elena Martinez by virture of the allotment unless and until she 
had reduced the allotment to possession during the lifetime of the 
soldier; and the reasons for her failure to so reduce the allotment to 
possession are immaterial. The amount is a part of the soldier’s 
estate and should be paid accordingly. Claims of the character here 
appearing are for adjustment in the settlement of the estate. 

For the reasons herein given, the memorandum decision is not 
approved, 
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EMPLOYMENT OF RETIRED ARMY OFFICERS. 


The employment of a major retired from active duty as special assistant to 
the Attorney General with compensation attached, and payment to him of 
that compensation in addition to his retired pay, is prohibited by the act 
of July 31, 1894, 28 Stat., 205. 


Co.aptroller General McCarl to the Attorney General, October 17, 1921. 
I have your letter of September 27, 1921, as follows: 


It is my desire to employ Colonel E. G. Davis, a retired Army officer, as a 
special assistant to the Attorney General. Colonel Davis was formerly an in- 
structor in law at West Point and is peculiarly fitted for the purpose for 
which it is desired to employ him, because of his knowledge of War Depart- 
ment regulations, orders, decisions, etc. It is proposed to employ him for 
service in connection was certain alleged frauds under Army contracts, at a 
compensation of $7,500 per annum. 

Your decision is respectfully requested as to whether he may be so appointed, 
at the rate indicated, and at the same time draw his pay as a retired Army 
officer, and, if not, whether he may relinquish his retired pay during the period 
of his employment as a special assistant to the Attorney General and be paid 
solely in the capacity of special assistant to the Attorney General at the rate 
indicated. 

In this connection I desire to invite your attention to the following decisions: 

U. S. v. Converse, 21 Howard 463; U. S. v. Brindle, 110 U. S. 688; 15 Op. 
A. G. 608; 38 Court of Claims 39 and 428; 25 Court of Claims 296; 4 Comp. 
Dec. 696; 26 Comp. Dec. 49, and Comp. Dec. to Attorney General dated August 
31, 1920. 


Section 2 of the act of July 31, 1894, 28 Stat., 205, provides: 


No person who holds an office the salary or annual compensation attached 
to which amounts to the sum of two thousand five hundred dollars shall be 
appointed to or hold any other office to which compensation is attached unless 
specially heretofore or hereafter specially authorized thereto by law; but this 
shall not apply to retired officers of the Army or Navy whenever they may be 
elected to public office or whenever the President shall appoint them to office 
by and with the advice and consent of the Senate. 

It has been held that a retired Army officer holds an office within 
the meaning of this section, and that if his retired pay amounts to 
$2,500 per annum he is prohibited by the section from holding any 
other office with compensation attached, unless specially authorized 
thereto by law, or unless elected thereto, or appointed thereto by the 
President by and with the advice and consent of the Senate. 8 Comp. 
Dec., 443; 11 id., 236, 422, 448; 19 id., 161; 25 id., 762; 26 id., 897. 

With the exception of the cases in 38 Court of Claims the opinions 
in all the court cases cited in your letter were rendered prior to the 
passage of the act of 1894, and took no note of that act. The same is 
true of the opinion of the Attorney General which you cite. In 38 
Court of Claims, 39, the compensation allowed to a retired Army 
officer for service in another capacity was payable from a discre- 
tionary appropriation which had been given to the President for 
national security and defense and was allowed by the court as not 
open to question for that reason. The case of Geddes v. United 
States, 38 Ct. Cl., 428, turned largely upon the construction of an- 
other statute and has never been accepted by the accounting officers 
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as decisive of the application of this section of the act of 1894 to re- 
tired Army officers. The section in express terms provides that its 
prohibition shall not apply to retired Army officers who may be 
elected to public office or appointed to office by the President, by and 
with the advice and consent of the Senate. It is clear, I think, that 
there is a negative pregnant here, and an implied affirmative that the 
prohibition shall apply to retired officers sought to be appointed to 
or to hold any office not elective or appointive in the manner pre- 
scribed by the section. 

As an officer on the retired list of the Army, Col. Davis holds an 
office with compensation exceeding $2,500 per annum, 8 Comp. Dec., 
443. As special assistant to the Attorney. General at a salary of 
$7,500 per annum he would hold an office with compensation attached 
in which he would perform official duties and render service to the 
United States under a commission from the Attorney General and 
under an oath of office. Section 366, Revised Statutes. Earlier de- 
cisions of the Comptroller of the Treasury in so far as they may con- 
flict with this view of the official status of special assistants, if there 
is conflict, will not be followed. See 2 Comp. Dec., 271, 11 id., 279. 
Those decisions seem to rest upon the conclusion that the element of 
duration, thought to be one of the essentials to an office, is lacking in 
such appointments. Whatever may have been the status in point of 
duration of the appointments then under consideration it is clear that 
the proposed appointment at a yearly salary and for the purpose in- 
dicated would establish duration as one of the incidents of the ap- 
pointment. In any event later decisions of the Comptrollers- have 
broadened the definition of “ office” as used in this connection. See 
26 Comp. Dec., 897. 

The official Army Register shows Edwin G. Davis, major, retired 
October, 1919, disability in line of duty, section 1251, Revised Stat- 
utes. This was a retirement from active service only. An officer of 
the United States Army retired from active service only, and not 
wholly retired from service, is an officer in the employ of the Gov- 
ernment. 29 Op. Atty. Gen., 397. 

The proposed employment of Col. Davis as special assistant to the 
Attorney General with the above stated compensation attached, and 
payment to him of that compensation in addition to his retired pay, 
would be a violation of the provision of the act of 1894 hereinbefore 
quoted. 

The retired pay of a major on the retired list of the Army is fixed 
and attached by law to the retired office which he holds. The United 
States Supreme Court has held that public policy prohibits any 
attempt by unauthorized agreement with an officer of the United 
States, under guise of a condition or otherwise, to deprive him of the 
right to pay given by statute. Glavey v. United States, 182 U. S., 
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595. United States v. Andrews, 240 U.S., 90. Any attempt on the 
part of Col. Davis to relinquish his retired pay and restrict himself 
to the right to compensation as special assistant only would be in- 
effective for that purpose. As to the right of election between mili- 
tary pay fixed by statute and a civilian salary, see, also, 23 Comp. 
Dec., 62. 


TRANSPORTATION OF AUTOMOBILES OF NAVAL OFFICERS 
CHANGING STATIONS. 


A naval officer, who in ignorance of the amendment of Navy Regulations includ- 
ing personal automobiles in the term “ household effects ” authorized to be 
transported at Government expense upon change of station, has his auto- 
mobile crated and shipped at his own expense, is not entitled to reim- 
bursement, nothing more being authorized than to have service performed. 

Decision by Comptroller General McCarl, October 17, 1921. 

Lieut. Commander C. D. Swain, United States Navy, Navy Yard, 
Boston, Mass., requested, September 1, 1921, a review of settlement 
No. 106384, dated August 26, 1921, Navy Department Division, by 
which was disallowed his claim for reimbursement of the cost of 
crating and shipping his automobile from San Francisco, Calif., to 
Boston, Mass., July 2, 1921. 

Prior to June 22, 1921, claimant was attached to the destroyer 
force, Pacific Fleet; on that date orders were issued by the Navy 
Department detaching him from that duty and assigning him to duty 
with the commandant of the first naval district, Boston. Navy De- 
partment General Order No. 36, dated January 5, 1921, section 6, 
defines “ household effects” which, under the terms of the act of 
May 18, 1920, 40 Stat., 604, an officer of the Navy is entitled to have 
shipped at public expense on change of station, as follows: 

Household effects shall comprise the personal belongings and household 
effects which are exclusively the property of the person ordered to make the 
change of station and which have been in use by such person (or his family) 


previous to shipment thereof. The term “ household effects” does not include 
automobiles, alcoholic liquors or beverages, nor groceries and provisions. 


General Order No. 52, dated June 13, 1921, is as follows: 


General Order No. 36, of 5 January, 1921, is hereby amended by striking out 
the last sentence of Section 6 thereof. 

At the time claimant received his orders of June 22, 1921, and 
complied with them it is claimed there was no information of the 
change made by General Order No. 52 so as to comply therewith. 
Accordingly, claimant had 150 pounds of personal effects as de- 
fined by section 6 of General Order No. 36 shipped at public ex- 
pense and arranged for the crating and shipping of the automo- 
bile, weighing 4,700 pounds at his personal expense. He now makes 
claim for reimbursement of this cost. 
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Under the laws applicable to officers of the Army and Marine 
Corps, and the regulations made pursuant thereto, automobiles may 
be included in the change of station baggage allowance. 17 Comp. 
Dec., 537; 22 id., 195 and 544; and, under the act of March 3, 1901, 
31 Stat., 1029, it was held that officers of the Navy were entitled, 
when approved by the Secretary of the Navy, to have their privately 
owned automobiles included in the baggage transported at public 
expense on change of station to or from a shore station beyond 
the continental limits of the United States.. 22 Comp. Dec., 679. 
The Secretary of the Navy having amended General Order No. 36 
to permit the inclusion of automobiles as “ personal belonging” in 
the change of station baggage allowance, 27 Comp. Dec., 903 is no 
longer in point, being based on a different state of facts. 
Section 8 of General Order No. 36 is in part as follows: 


1. No household effects shall be packed, crated, or transported at public 
expense— 


(a) Until proper application has been made therefor in writing; and (if 
shipment is not made or arranged for by a supply officer). 

(b) Until the owner or his agent receives authority in writing to effect 
shipment at his own expense, subject to claim for reimbursement. (See par. 
3 below.) 


2. Where hotisehold effects are located within established zone limits, appli- 


cations for shipment shall be addressed to the supply officer at the yard, sta- 
tion, or base concerned. 


The shipment covered by this claim was located “ within estab- 
lished zone limits” and the regulations, section 9, provide that 
“ household effects which are located at, or in the vicinity of, shore 
stations having supply officers, and which are within determined 
zone limits, shall be shipped, or shipment shall be arranged for, 
by such supply officers upon applications being made to them.” 

Under these regulations as amended by General Order No. 52, 
claimant was only entitled to request the supply officer to make ship- 
ment at public expense, and if that request could not be made be- 
cause of no knowledge of the change in orders, neither the law nor 
the regulations pursuant thereto contemplate or authorize reimburse- 
ment of the cost of the service paid by him; nothing more being 
authorized than to have service performed. 5 Comp. Dec., 257; 6 
id., 84; 7 id., 734, 736; 18 éd., 415. 

Upon a review of the matter, the settlement is sustained. 


RECOVERY OF OVERPAYMENTS OF WAR RISK ALLOTMENTS AND 
ALLOWANCES. 


Issuance of a check in payment of a war risk allotment or allowance in excess 
of the amount to which the beneficiary was entitled, where the payee 
illegally holds the check after receipt of request for its return, does not 

constitute payment of the allotment or allowance within the meaning of 

the act of August 9, 1921, 42 Stat., 153, so as to bar recovery of the over- 
payment, except that if the check be in the hands of a bona fide holder 
recovery from the allottee must be through other means than withhohling 
payment thereon. 
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Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
October 17, 1921. 


I have your letter of October 4, 1921, as follows: 


The bureau at the present time has a number of cases pending which involve 
the interpretation of section 210 of Article II of the war risk insurance act 
as amended on August 9, 1921, and in order to dispose of these cases your 
opinion is requested as to the procedure to be followed in adjusting the same. 

The bureau has in certain cases forwarded to allottees prior to August 9, 
1921, checks for allotment and allowance, and after the mailing of the checks 
it was found that the allottees to whom the checks were made payable have 
been overpaid and that the check or checks forwarded to the allottees were 
overpayments. ‘ 

In a case of this class the allottee was immediately requested to make a 
refund or return. the last check forwarded, and in numerous cases the reply 
received was that the check had not been received by the allottee and was 
probably lost in the mails, The payees in these cases were then individually 
requested to execute bonds of indemnity in order that duplicate checks might 
be issued, but they have failed to file the indemnity bonds with the bureau and 
stop-payment notices have been filed with the Treasurer of the United States, 

Subsequent to the passage of the amendment of August 9, 1921, numbers of 
the checks which the payees had previously informed the bureau were lost 
have been presented to the Treasurer of the United States for payment, the 
same bearing the genuine indorsement of the payee. In some of these cases 
it appears that the payees have intentionally held the checks knowing the same 
were overpayments and anticipating the passage of the amendment to section 
210, which prohibits a recovery of overpayments. 

The bureau has held that checks representing overpayments of allotment 
and allowance which have not been negotiated or cashed and have been returned 
to the bureau by the payee are not payments and may be canceled and the 
account adjusted as though no check had been issued. However, in the cases 
referred to above the checks have been indorsed and cashed. 

An opinion is requested as to whether a request should be made of the 
Treasurer of the United States to lift the stop-payment notices and permit 
the payment of checks which represent an overpayment, as it is possible that 
the present procedure might be considered as a refund of allotment and al- 
lowance paid by the bureau. 


It has been held by the General Accounting Office that erroneous 
overpayment or overallowance on any allotment or allowance may be 
deducted ffom a claim for the amount of a lost check which has not 
been negotiated, notwithstanding section 17 of the act of August 9, 
1921, 42 Stat., 153; mere issuance of a check which was never in fact 
paid or négotiated not being a payment of the allotment and allow- 
ance which will bar recovery under the provision of that section. 
See 1 Comp. Gen., 146. 

It seems that the checks now in question were not in fact lost, but 
were held by the payee on the assumption that the passage of the act 
of August 9, 1921, then pending before Congress, would legalize the 
payment as well as bar recovery of any prior overpayment. I do not 
so construe the law. The request of the bureau to the allottee to 
refund the overpayment or return the check was notice of the over- 
allowance and an alternative demand for return of the check which 
alternatively revoked the issuance of the check and made its sub- 
sequent negotiation an unauthorized act of the payee and not a pay- 
ment made by the bureau. As between the Government and the 
allottee such unauthorized act is no bar to recovery from the allottee 
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of any overpayment or overallowance involved in the check thus 
erroneously negotiated. 

If, however, all indorsements on the check are genuine, the general 
rule must be followed that the rights of a holder without notice are 
not subject to latent defenses of the Government as drawer of the 
check, such as its own error in issuing the check and the unauthorized 
act of the payee in negotiating it. As between the Government and 
such bona fide holders, if the checks have been regularly signed and 
issued by competent authority and are properly indorsed and pre- 
sented for payment, they must be honored and paid by the Treasurer, 
and any recovery from the allottee must be through other means than 
withholding payment of these checks. In the cases of an apparent 
bona fide holder, it is proper to require facts to be submitted from 
which the bona fides may be determined, and with that in view, and 
having regard also to your statement that some payees of the checks 
have intentionally held them in anticipation of the act of August 9, 
1921, I think it proper that the stop payment order to the Treasurer 
stand. 


UNITED STATES VETERANS’ BUREAU—APPROPRIATIONS. 


The unexpended balance of the appropriation made by the act of March 4, 1921, 
41 Stat., 1364, for purchase, construction and extension of hospitals, for the 
Public Health Service, was not transferred to the United States Veterans’ 
Bureau by the act of August 9, 1921, 42 Stat., 149, but the administration 
of the act and the appropriation therefor remain in the Secretary of the 
Treasury. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

October 19, 1921. 

I have your letter of October 1, 1921, requesting decision whether 
section 8 of the act of August 9, 1921, 42 Stat., 149, transfers to the 
Director of the Veterans’ Bureau control of the unexpended balance 
of the appropriation made by the act of March 4, 1921; 41 Stat., 
1364, for carrying into effect the provisions of that act, so that there- 
after the said balance might be expended in such manner as the 
director may deem necessary, or whether the appropriation remains 
subject to the direction and control of the Secretary of the Treasury. 

Section 8 of the act of August 9, 1921, provided that unexpended 
balances of all sums theretofore appropriated for carrying out the 
provisions of the war risk insurnace act and amendments thereto 
and the vocational rehabilitation act of June 27, 1918, and amend- 
iments thereto, shall be made available for the Veterans’ Bureau and 
may be expended in such manner as the director deems necessary in 
carrying out the provisions of the act in which it appears. 

Paragraph 1 of the act of March 4, 1921, authorized the Secretary 
of the Treasury to provide additional hospital and out-patient dis- 
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pensary facilities for patients of the Bureau of War Risk Insurance, 
or of the Federal Board for Vocational Education, in either of three 
ways: (1) By purchase, gift, or lease of existing plants; (2) by 
construction on sites owned or to be acquired by the Government; 
(3) by remodeling or extension of existing plants of the Public 
Health Service. Paragraph 3 of the act authorized the Secretary in 
his discretion to employ technical and clerical assistants exclusively 
to aid in the preparation of plans and specifications for the above 
named objects, and provided— 

That all of the above-mentioned work shall be under the direction of the 
Secretary of the Treasury. 

While the ultimate object of the act and appropriation was to 
enable the Bureau of War Risk Insurance and the Federal Board for 
Vocational Education to furnish to their patients the hospital service 
to which they are entitled under the respective laws of these two 
bureaus, the appropriation itself is one for construction or acquisition 
of facilities the administration of which was placed by express pro- 
vision in the Secretary of the Treasury to be administered by him 
and not by either of the bureaus. The instrumentality by which the 
Secretary administered the appropriation was the Supervising Archi- 
tect of his department, it being discretionary with the Secretary to 
employ special services for this purpose or to use the services of the 
Supervising Architect’s Office. 

The purpose of section 8 of the act of August 9, 1921, is to transfer 
to the Veterans’ Bureau all balances of appropriations for work or 
activities which are likewise transferred to that bureau. I find 
nothing in the act which transfers to the bureau the general duty 
:mposed specifically and exclusively upon the Secretary of the 
‘Treasury by the act of March 4, 1921. Administration of both the 
act and the appropriation therefore remain in the Secretary. 


RELIEF OF NAVAL DISBURSING OFFICERS. 


It is not proper accounting to lessen the requirements in auditing accounts of 
inexperienced naval disbursing officers covering the war period by re- 
moving suspensions that arose through lack of proper supporting papers, 
other than in cases of losses or deficiencies without fault of officers 
certified by the Secretary of the Navy pursuant to the act of July 11, 
1919, 41 Stat., 1382, in which the facts should accompany the certificates. 


Comptroller General McCarl to the Secretary of the Navy, October 19, 1921. 

I have received your letter of October 14, 1921, suggesting in sub- 
stance that this office cause to be reexamined certain settlements made 
by the former Auditor for the Navy Department of disbursing of- 
ficers’ accounts involving suspensions or disallowances, and in that 
reexamination follow the procedure that is thought to have main- 
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tained in that office for the fiscal year beginning July 1, 1920, re- 
laxing the stringency of the audit, so as to remove what is stated 
to be technical suspensions and so that those remaining will repre- 
sent the actual losses to the United States. 

The list accompanying your letter shows balances certified against 
the officers therein named aggregating a total of over three millions 
of dollars. It is represented that during the war a large number 
of inexperienced men were appointed to disbursing duty and as a 
consequence many errors were made, principally of omission, and 
that the men having for the most part now gone out of the service 
it is difficult, if not impossible, to furnish the information to re- 
move the objections found in the audit of the accounts; the audit 
being behind at the time also being a factor; and also that the work 
would involve an expense greater than the loss to the Government 
if the total of the suspensions was wiped out. 

It is to be remarked at the outset that the accuracy of the audit 
and the propriety of the suspensions is not questioned by the Navy 
Department. 

I assume that with reference to the expense of procuring the nec- 
essary information for the action of the auditing office there was in 
mind the expense only to the administrative office, and that in sug- 
gesting that the audit be reexamined by this office there was over- 
looked that the result would be placing upon this office the expense of 
a work which is primarily for the administrative office. But, how- 
ever that may be, no true principle of accounting can rest upon 
whether the expense in a particular case may be greater than the 
amount involved. ; 

I note that the suspensions are referred to as representing few 
actual losses, but mainly suspensions because of lost or missing 
vouchers and vouchers technically faulty, and that by the proposed 
reexamination probably 90 per cent would be removable. What is 
the basis of the statement that they would be removable, if no ad- 
ministrative information has been furnished other than that which 
existed at the time of the audit, is not made clear. I am not disposed 
to take the responsibility of removing the suspensions solely for the 
reason that the officers were inexperienced or that the suspensions are 
classed as technical or arise through lack of proper supporting 
papers. The primary requirement in disbursing is accountability. 
If the certification or papers to evidence the payment have not been 
furnished, then there has been submitted no real accounting. What- 
ever there may have been in the placing of inexperienced men in the 
field is administrative responsibility, and the fact of war conditions 
furnishes no reason or justification for lessening the requirements of 
accountability in an audit any more than the placing of inexpe- 
rienced men in any other capacity under war conditions is a justifi- 
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cation for unfavorable results. The expenditure of Government 
moneys is no less a vital question in war than fighting activities. 

There was granted by the Congress, July 11, 1919, 41 Stat., 132, 
an authority to the Secretary of the Navy to determine whether dis- 
bursing officers whose accounts show losses or deficiencies were with- 
out fault or negligence therein, so that the accounting officers might 
remove the balances against those in such status so aided by the 
Secretary of the Navy. Such certification as may be made by the 
Secretary of the Navy pursuant to the act of July 11, 1919, should, 
and I believe it is proper for me to so require, present the facts 
on which the determination is based to relieve the disbursing officer 
from the duty of accounting for the moneys intrusted to him. It 
would seem to me, so far as the matter presented by your present 
letter appears, that the question is one for the action of the Secre- 
tary of the Navy or submission to the Congress, and presents nothing 
properly for action by me at the present time. 


TRANSPORTATION OF DEPENDENTS OF NAVAL OFFICERS. 


A permanent change of station of a naval officer occurs when a change is made 
in the home yard of the vessel on which he is serving, the actual location 
or movement of the vessel being immaterial, and he is not entitled under 
the act of May 18, 1920, 41 Stat., 604, to reimbursement for the cost of 
transporting his dependents, before the order for change of station issued, 
to the place subsequently designated as the home yard. 


Decision by Comptroller General McCarl, October 21, 1921. 

Frank I. Hart, lieutenant, United States Navy, requested, Septem- 
ber 30, 1921, review of settlement No. 120921, dated August 30, 1921, 
Navy Department Division, this office, wherein was disallowed his 
claim for reimbursement for the cost of transporting his wife from 
Philadelphia, Pa., to San Francisco, Calif. 

It appears that on November 28, 1920, the U. S. S. Rainbow, on 
which the claimant was serving, with her home port at Philadelphia, 
sailed from Boston, Mass., to Pear] Harbor, Hawaii, and Lieut. Hart 
purchased, November 29, 1920, a ticket at New York, N. Y., for the 
transportation of his wife from thence to San Francisco. From 
December 6, 1920, to May 4, 1921, as evidenced by commutation of 
quarters, heat and light claimed by, and paid to, the claimant, Mrs. 
Hart resided at Vallejo, Calif., joining her husband at Pearl Harbor 
on May 14, 1921. It further appears that the Secretary of the Navy 
by an order dated January 20, 1921, and addressed to the comman- 
dants of the navy yards at Philadelphia, Pearl Harbor, Bureaus of 
Navigation, Supplies and Accounts, and others, stated that inasmuch 
as the base of operations of the U. S. S. Rainbow had been changed, 
it was expedient to change her home yard, effective at once, and that 
thenceforth the home yard was Pearl Harbor. The chief of naval 
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operations, by an indorsement dated April 20, 1921, stated that for 
the purposes of transportation or reimbursement for transportation 
for dependents the home yard of the U. 8. S. Rainbow would be con- 
sidered as having been changed on November 30, 1920, the date of 
her departure from New York. 

The act of May 18, 1920, 41 Stat., 604, provides that when any 
commissioned officer having a wife is ordered to make a permanent 
change of station the United States shall furnish such wife transpor- 
tation in kind to his new station. It is further provided that: 


* * * for persons in the naval service the term “ permanent station,” as 


used in this section, shall be interpreted to mean a shore station or the home 
yard of the vessel to which the person concerned may be ordered; and a duly 
authorized change in home yard or home port of such vessel shall be deemed a 
change of station * * * 


Under paragraph 227, Navy Regulations, 1913, vessels belonging 
to the United States Navy are required to be assigned to some 
particular navy yard for repairs and as a base of operations. This 
place of assignment is designated the home yard of the vessel, and 
it so remains no matter where the actual situs of the vessel may be, 
until changed by competent authority. 

It is only when there has been a duly authorized permanent change 
of the home yard of the vessel on which an officer is serving and 
which may or may not be made contemporaneously with her sailing, 
that the right to transportation for the officer’s wife accrues. The 
date of the sailing of the U. S. S. Rainbow, so far as the question of 
transportation for the claimant’s wife is concerned, is immaterial. 
No right to such transportation could accrue until the home. yard of 
the vessel had been changed. This change was made by the Sec- 
retary of the Navy on January 20, 1921, and no transportation for 
the wife from Philadelphia to San Francisco was then necessary, 
as she had performed the journey prior to that date, simply because 
of the sailing of the vessel to another place, and not because of any 
change of home port. There was no ground on which an applica- 
tion for transportation in kind could have been based at the time the 
journey was made and there can be no valid claim for reimburse- 
ment. 27 Comp. Dec., 400. 

The change of the home yard of the U. S. S. Rainbow, effective 
January 20, 1921, having been made by the Secretary of the Navy, 
the statement of the Chief of Naval Operations that the change will 
be considered, for the purpose of transportation, or reimbursement 
of transportation, for dependents, to have been made as of November 
30, 1920, can not affect the reimbursement claimed. The merits of 
the claim must be determined on the facts existing when the home 
yard of the vessel was changed. 


Upon review of the matter no differences are found and the 
settlement is sustained. 
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STATE TAX ON GASOLINE. 


A sales tax on gasoline imposed by a State is not applicable to sales of gasoline 
to the United States for use in the operation of its motor vehicles, and Gov- 
ernment employees making payment of such tax can not be reimbursed by 
the United States. 


Comptroller General McCarl to the Secretary of Agriculture, October 22, 
1921. 


I have your letter of October 5, 1921, as follows: 


The act of the General Assembly of the State of Pennsylvania of May 20, 
1921, No. 368, imposes upon the purchaser for his own use a State tax of one 
cent per gallon, or fraction thereof, on all gasoline sold within the State, effec- 
tive September 1, 1921. 

Your decision is requested whether this department may properly pay the tax 
on gasoline purchased for use in Government-owned trucks and automobiles and 
whether if paid on gasoline purchased by employees of this department for 
use in Government-owned trucks and automobiles they may be reimbursed 
therefor. 


The General Assembly of the State of Pennsylvania passed an act 
providing for a “ State tax” on the purchase of gasoline, which was 
approved May 20, 1921, the pertinent parts of which are as follows: 

Section 1.* * * A State tax of one cent a gallon, or fraction thereof, is 
hereby imposed on all gasoline sold in this Commonwealth for any purpose 
whatsoever, except for the purpose of resale. The tax hereby provided for shall 
be collected by the person, firm, association, or corporation, selling gasoline to 
purchasers who purchase for purposes other than resale, and shall be paid by 


the said person, firm, association, or corporation into the general fund of the 
State Treasury, in the manner and within the time hereinafter specified. 


* * . . * * * 


Section 4. The tax imposed by this act shall be paid by the person, firm, 
association, or corporation, purchasing gasoline for his or its own use and 
not for the purpose of resale; and every person, firm, association, or corpora- 
tion, required by section one of this act to collect the tax herein specified, shall 
state the amount of such tax separately from the price of the said gasoline, 
and any one failing so to state separately the tax and price of the said gasoline 
shall be guilty of a misdemeanor, and, upon conviction thereof, shall be sen- 
tenced to pay a fine not exceeding two hundred and fifty dollars ($250) for 
each offense. 

The statute specifically declares the enactment a State tax and that 
the purchaser of gasoline shall pay it. Interpretation is therefore 
unnecessary. The right of the United States to be exempt in its 
property and instrumentalities from all State taxation is a matter 
not open to discussion. McCullough v. Maryland, 17 U. S., 316; 
Van Brocklin v. State of Tennessee, 117 U.S., 151; Wisconsin Rail- 
road Company v. Price Company, 133 U. S., 504; 18 Op. Atty. Gen., 
234; 9 Comp. Dec., 181; 14 id., 256; 15 zd., 231. The United States 
as the sovereign power is not subject to the taxing power of the State 
and it is not to be assumed that the enactment intended to require 
the United States to pay the tax as a purchaser of gasoline. You are 
advised that no payment of the tax should be made for the United 
States, and that any of its employees making such payments can not 
be reimbursed therefor by the United States. 
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This office will transmit a copy of this decision to the auditor gen- 
eral of Pennsylvania with the request that announcement be made by 
the proper Pennsylvania State official, so that sellers of gasoline will 
not demand the tax on purchases by or for the United States. 


Letter of acknowledgment from the auditor general of Pennsylvania,. dated 
October 25, 1921. 


I wish to acknowledge receipt of yours of the 22d instant, wherewith you 
inclose copy of decision rendered by you relative to Act No. 368, passed by the 
Pennsylvania Legislature, approved May 20, 1921, which provides for a State 
tax of one cent a gallon on gasoline sold not for resale. 

The interpretation placed upon this act by you is in harmony with the opin- 
ion of both the attorney general and the auditor general of the Commonwealth 
of Pennsylvania, and which opinion was spread broadcast throughout the Com- 
monwealth through the local press and by distribution of copies of the en- 
closure. 

In order to protect the sellers of gasoline from imposition on the part of 
those who might misrepresent that they are Federal employes, we have pro- 
vided exemption blanks to be used by purchasers of gasoline that may be 
exempt from the tax in question, which exemption blanks will be furnished upon 
application to this department. 


UNITED STATES VETERANS’ BUREAU—MEDICAL TREATMENT. 


Payment of expenses of medical, hospital, and surgical treatment of beneficiaries 
of the United States Veterans’ Bureau furnished by the Public Health 
Service may be made from the appropriations for the Veterans’ Bureau, 
either directly, by way of allotment, or by reimbursement of other appro- 
priations for such expenses as have been borne by them. 

There is no authority for reimbursing appropriations of the United States 
Veterans’ Bureau for medical, surgical, and hospital treatment of persons 
other than its own patients who may be entitled to governmental medical 
and hospital services, and the expense of treating any such persons must 
stand as a charge against the bureau appropriations. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

October 22, 1921. 

I have your letter of October 14, 1921, requesting decision whether 
the Director of the United States Veterans’ Bureau is authorized to 
reimburse from bureau appropriations the appropriations of the 
United States Public Health Service for the expense of medical, 
surgical, and hospital services furnished by that service to patients 
of the Veterans’ Bureau, and to furnish like services to patients of 
that service who are not beneficiaries of the bureau with a like reim- 
bursement of bureau appropriations from appropriations of the 
Public Health Service. 

The appropriation for medical and hospital services for benefi- 
ciaries of the former Bureau of War Risk Insurance made for the 
fiscal year 1922 by the act of March 4, 1921, 41 Stat., 1374, carries 
a provision for allotment to the Public Health Service, and to other 
specified governmental agencies, of such portion of the appropria- 
tion as may be necessary to meet the expense incurred by those 
agencies in aiding the bureau in carrying out the purposes of the 
appropriation. Section 8 of the act of August 9, 1921, 42 Stat., 
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149, makes the unexpended balance of this appropriation available 
for the Veterans’ Bureau, to be expended as the director may deem 
necessary in carrying out the purposes of that act. 

While the activities of the Public Health Service, in so far as 
they affect the beneficiaries of the former bureau have been trans- 
ferred to the Veterans’ Bureau, the hospitals and dispensaries of that 
service, with their appropriations and facilities for services to bene- 
ficiaries of the Public Health Service other than war risk insurance 
patients, remain under the Public Health Service. See section 4 of 
the act of August 9, 1921, and the order of the Secretary of the 
Treasury referred to therein. 

Section 9 of the act of August 9, 1921, provides: 


The director, subject to the general directions of the President, shall be 
responsible for the proper examination, medical care, treatment, hospitalization, 
dispensary, and convalescent care, necessary and reasonable after care, welfare 
of, nursing, vocational training, and such other services as may be necessary in 
the carrying out of the provisions of this act, and for that purpose is hereby 
authorized to utilize the now existing or future facilities of the United States 
Public Health Service, the War Department, the Navy Department, the Interior 
Department, the*National Homes for Disabled Volunteer Soldiers, and such 
other governmental facilities as may be made available for the purposes set 
forth in this act; and such governmental agencies are hereby authorized and 
directed to furnish such facilities, including personnel, equipment, medical, 
surgical, and hospital services and supplies as the director may deem necessary 
and advisable in carrying out the provisions of this act, in addition to such 
governmental facilities as are hereby made available. 


The act is silent as to payment from bureau appropriations of the 
expense of the services which the other governmental agencies are 
thus required to render, but the unexpended balance of the appro- 
priation from which allotments to those agencies was made has been 
transferred to the Veterans’ Bureau without change in this respect. 
The appropriations of the several branches of the service that render 
medical services to patients of the bureau for the fiscal year 1922 
were estimated for and made on the basis of a charge against the 
medical and hospital appropriation of the bureau of all expense of 
medical and hospital services to patients of the bureau. It is legal 
and proper during the life of these appropriations for the director 
of the bureau in his discretion to pay all such expenses from that 
appropriation either directly or by way of allotment, or if he deems 
it desirable by way of reimbursement of other appropriations for 
such expenses as have been borne by them. Whether such an ar- 
rangement shall continue beyond the fiscal year 1922 depends upon 
legislation hereafter enacted by appropriations or otherwise. 

The facilities of the Veterans’ Bureau for medical, surgical, and 
hospital treatment of its patients were specially designed and estab- 
lished solely for the purpose of such treatment. There is no pro- 
vision of law for reimbursing bureau appropriations for the expense 
of treating persons other than its own patients who may be entitled 
to governmental medical and hospital services. If as a matter of 
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necessity and in the discretion of the director any such persons are 
so treated the expense of the treatment must stand as a charge 


against the bureau appropriation. In this connection see 23 Comp. 
Dec., 776. 


PURCHASE OF SUPPLIES. 


Purchase of supplies in the open market by the Department of the Interior 
after proper advertisement, involving only a simultaneous exchange of the 
thing purchased and the money in payment therefor, may be consummated 
without formal written contract, but where the accepted proposal contem- 
plates any delay in delivery whatever the interval of time between the two 
factors of the purchase operates to require a contract under section 3744, 
Revised Statutes. 

A proposal for purchase of supplies for the Department of the Interior accepted 
near the end of one fiscal year, providing for delivery in the following 
fiscal year, which is not reduced to a formal written contract, does not con- 
stitute a contract properly made within the first fiscal year so as to obli- 
gate the appropriations for that year. 

A circular letter sent to one dealer and notice posted in one public place does 
not constitute sufficient advertising of proposals for supplies under section 
3709, Revised Statutes, in the absence of facts showing emergency condi- 
tions requiring immediate delivery. 


Comptroller General McCarl to George W. Evans, Chief Disbursing Clerk. 
Department of the Interior, October 22, 1921. 


I have your letter of October 3, 1921, as follows: 


Your decision is requested as to whether or not I am authorized to pay the 
enclosed three vouchers for $6.00 each, in favor of the Gulf Publishing Company, 
Houston, Texas, covering, the purchase of three copies of a book entitled: 
“Petroleum Production Methods,” by John R. Suman, for the use of the Bureau 
of Mines. 

The formal certificate on each voucher shows that the books were procured 
“under written proposal and acceptance upon immediate delivery or. perform- 
ance, after advertising by circular letter sent to one dealer and by notice posted 
in one public place.” One of the books was ordered on June 28, and the others 
on June 29, 1921. They were delivered on August 12, 1921. One of the books 
is charged against the appropriation for “Books and Publications, Bureau of 
Mines, 1921,” being required for use, presumably, in Washington, D. C. The 
others, being required for field use, are charged, respectively, against the appro- 
priation for “Enforcement of the Oil Leasing Act, 1921,” and “Investigations, 
Petroleum and Natural Gas, Bureau of Mines, 1921.” 

In 17 Comp. Dec., 114, it was held that “a proposal for supplies obtained by 
advertising as required by section 3709 of the Revised Statutes and its accept- 
ance constitute an informal agreement, and if simultaneously therewith the 
supplies are delivered the transaction is a simple purchase and a formal writing 
therein is not required; but where the agreement is not fully consummated by 
immediate delivery of the supplies it is an executory contract and should be 
reduced to writing and signed at the end by the parties as provided by section 

744 of the Revised Statutes.” 

A copy of special contract No. 4524 governing these transactions is enclosed 
for your information. It calls for delivery within thirty days from receipt 
of orders. 

I am in doubt whether the period that elapsed between date of orders and 
date of delivery (45 days) may be properly regarded as “ immediate delivery ” 
within the meaning of the decision of the Comptroller, supra. 


As shown, the proposal, accepted June 27, 1921, contemplated de- 
livery within “30 days from date of receipt of order ;” therefore, the 
informal agreement resulting therefrom, not being fully consum- 
mated by immediate delivery, was executory and should have been 
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“reduced to writing and signed by the contracting parties with their 
names at the end thereof,” as required by section 3744, Revised 
Statutes. Immediate delivery, under which a written signed con- 
tract does not enter, comprehends only those transactions where the 
thing purchased and the money therefor change hands simultane- 
ously. An interval of time between these two factors of a purchase 
operates to require a written signed contract under section 3744, Re- 
vised Statutes. The time named for delivery in the present instance 
shows conditions of purchase under which the agreement as made 
is in violation of section 3744, Revised Statutes, and hence did not 
constitute a contract properly made within the fiscal year ended June 
30, 1921, within the intent and meaning of section 3690, Revised 
Statutes, so as to authorize payment from the appropriations for 
that fiscal year, as indicated on the several vouchers. 27 Comp. Dec., 
970-4. 

It is indicated on the several vouchers that the method of adver- 
tising was by “circular letter sent to 1 dealer and by notice posted 
in 1 public place,” the dealer being in Texas and the request for bid 
coming from Washington. No facts showing emergency conditions 
are stated. Obviously this was not a compliance with section 3709, 
Revised Statutes. 3 Comp. Dec., 175; 4 id., 266-275; 14 id., 328. 

The purchase as made shows failure to properly observe the re- 
quirements of sections 3709 and 3744, Revised Statutes. 


You are not authorized to pay the vouchers submitted. 


LAND-GRANT DEDUCTIONS. 


The term “troops of the United States,” as used in land-grant acts, under which 
the Government is entitled to deductions from regular commercial charges 
on account of transportation, includes the following classes: Soldiers act- 
ing as instructors to the National Guard; Army officers ordered home for 
retirement; soldiers en route to hospital for observation and treatment, 
while escorting patients, and en route from hospital for duty; soldiers 
ordered to court of inquiry as witnesses; Army officers on tour of duty in 
connection with court of inquiry; commissioned Army nurses; guards and 
prisoners enlisted as soldiers, where cost is to be charged to prisoners, and 
guards returning to station after accompanying prisoners, where cost is to 
be so charged; and soldiers traveling apart from a military organization. 
21 Comp. Dec., 651, modified. 

Persons not enlisted as soldiers and not forming part of a moving army or 
detachment, but whose travel is payable from an appropriation for the 
Army, are not “troops of the United States” within the meaning of the 
land-grant acts. 27 Comp. Dec., 574, overruled, in part. 


Decision by Comptroller General McCarl, October 22, 1921. 

The Chief, War Department Division, submitted October 3, 1921, 
for approval, disapproval, or modification, memorandum decision as 
to the deductibility of land-grant in payment of claims for trans- 
portation of certain classes of persons hereinafter enumerated, which 


have been paid by a disbursing officer at full commercial fare as 
claimed. 
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The Government is entitled to deductions from the regular com- 
mercial charges under the iand-grant acts on account of transporta- 
tion of property and troops of the United States. The question 
involved is the meaning of the term “troops of the United States” 
as used in the land-grant acts. The accounting officers of the 
Treasury for many years had given an enlarged construction to the 
term “troops of the United States” as evidenced by numerous de- 
cisions extending over a period of more than 30 years, This was 
formulated by the Comptroller of the Treasury in his decision of 
March 24, 1915, 21 Comp. Dec., 651, in which it was held that: 


The transportation of troops as contemplated by the land-grant acts applies 
to the transportation required by the United States for all persons in connection 
with its military service, and extends from the beginning of the process of 
securing men for its military service till their return after severance of said 


connection to the place where the initial steps for entering the service were 
taken. 


The said decision was applied specifically to certain classes of cases 
therein enumerated. 

The Court of Claims, per decision of February 19, 1917, in the case 
of the Union Pacific Railroad Company v. United States, 52 Ct. 
Cls., 226 held that land-grant deductions should not be made on 
account of the transportation of all such classes of persons. The 
Supreme Court of the United States, in decision of March 31, 1919, 
in the case of the United States v. Union Pacific Railroad Company, 
249 U. S., 354, affirmed the decision of the Court of Claims, allowing 
full compensation without land-grant deduction for the carriage of 
persons embraced within the six classes presented to the court, as 
follows: 


1. Discharged soldiers; that is, former enlisted men of the Army en route 
to their homes after discharge. 

2. Discharged military prisoners; that is, discharged enlisted men en route 
to their homes or elsewhere after serving sentence as military prisoners. 

3. Rejected applicants for enlistment in the Army; that is, men who having 
passed the required tests at the recruiting stations and having been forwarded 
to the recruiting depots for final examination and enlistment, were there re- 
jected and were returned to the recruiting stations from which they came. 

4. Accepted applicants for enlistment in the Army; that is, applicants ex- 
amined at general recruiting stations, found mentally, morally, and physically 
fit for service, and being forwarded to recruiting depots for final examination 
and enlistment. 

5. Retired soldiers; that is, enlisted men of the Army en route to their homes 
after retirement. 

6. Furloughed soldiers; that is, enlisted men of the Army on furlough back 
to their proper stations. 


The submission embraces certain classes not included in the six 
classes considered in the case before the Supreme Court, the travel, 
however, being at Government expense, except as otherwise indi- 
cated. The decision submitted as to the classes presented is as follows: 

Class #7. Persons not enlisted as soldiers, and not forming part of a moving 
Army or detachment, but whose travel is payable from an appropriation for the 
Army. Example: subvoucher 2, voucher 1042. The land-grant acts apply only 
to “troops” (as far as passenger travel is concerned). The Supreme Court, 
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in the case cited supra, defined “troops” as “soldiers collectively—a body of 
soldiers.” The persons in class #7 are not soldiers and they can not there- 
fore be “ troops.” “Troops” must be soldiers. Class #7 is, therefore, clearly 
not within the statute, and I am of the opinion that land grant should not be 
deducted. 

Class #8. Persons enlisted as soldiers, acting as instructors to the National 
Guard, Ex: subvoucher 926, voucher 1083. 

Class #9. Army officers ordered to their homes for retirement. Bx: sub- 
voucher 1030, voucher 1083. 

Class #10. Persons enlisted as soldiers, en route to hospital for observation 
and treatment. -Ex: subvoucher 1004, voucher 1083. 

Class #11. Persons enlisted as soldiers, escorting patients. Ex: subvoucher 
753, voucher 1083. 

Class #12. Persons enlisted as soldiers, en route from hospital for duty. Ex: 
subvoucher 997, voucher 1083. 

Class #13. Persons enlisted as soldiers ordered to court of inquiry as wit- 
nesses. Kx: subvoucher 1098, voucher 1083. 

Class #14. Army officers on tour of duty in connection with court of inquiry. 
Ex: subvoucher 1061, voucher 1083. 

It is understood that Army officers are not retired until they have been re- 
turned to their homes. Classes #8 to #14, inclusive, can therefore be treated 
as a whole. In every case they are soldiers, and as such constitute “ troops ”’ vf 
the United States. The statutes are silent as to the duties in which “ troops” 
are to be engaged in order to make their travel subject to land-grant deduction. 
The law is satisfied if they are simply “ troops.” There is no requirement as to 
uppropriation from which traffic must be payable in order that it may benefit by 
land-grant deduction. The appropriation may be useful, however, in indicat- 
ing the status of the service, that is, whether it comes under the denomination 
of Army or “ troops” service. If travel is properly payable from an appropria- 
tion for the Army, it is evidently performed by part of the Army and therefore 
by part of the “troops” of the United States. I am of the opinion that tratlic 
covered by the above seven classes is subject to land-grant deduction. 

Class #15. Commissioned Army nurses. Ex: subvoucher 763, voucher 1083. 
Army nurses having commissions are officers of the Army, are part of the Army, 
and to that extent constitute “ troops” of the United States, and therefore come 
within the land-grant statutes. I am of the opinion that land-grant is deduct- 
ible. 

Class #16. Guards and prisoners (enlisted as soldiers,), where cost is to be 
charged to prisoners. Ex: subvoucher 1000, voucher 1083. 

Class #17. Guards (enlisted as soldiers) returning to station after accom- 
panying prisoners, where cost is to be charged to prisoners. Ex: Subvoucher 
1031, voucher 1083. 

Classes #16 and #17 involve the same specific question, that of whether 
land-grant is deductible where the traveler reimburses the Government the cost 
of his transportation. The carrier is certainly not in privity with the Govern- 
ment as to the subsequent transaction between the Army and its prisoner. 
The Government exercises the power of requiring transportation, and pays for 
it out of the appropriation for the Army. The arrangement for consequent 
reimbursement is a departmental regulation, may or may not be enforced, and 
is not a power exercised under the land-grant acts. In the opinion of this 
division land-grant is deductible from such travel. 

Class #18. Persons enlisted as soldiers traveling apart from a military 
organization. All of the above examples are of persons traveling apart from 
their organizations. The Supreme Court has said that the term “ troops” has 
had since 1850 an established meaning, that is, “soldiers collectively—a body of 
soldiers.” 249 U. S., 354. None of this travel can be said to be of “a body 
of soldiers” or of “ soldiers collectively.” The travel is mostly of individuals 
proceeding alone. Can a single soldier be said to be “troops”? On the 2nd 
inst. the Attorney General, replying to the Secretary of the Navy, cited the 
above case (249 U. S., 354), and said that in that case it was held that the 
term “troops of the United States,” as used in land-grant acts, did not em- 
brace certain classes of persons traveling separately and not as a moving 
“body of soldiers.” An examination of this case discloses that the court in 
its opinion made no explicit statement that land-grant was deductible only in 
cases where there was moving “a body of soldiers.” It is hardly to be implied 
from the language of the court, but it is evidently the opinion of the Attorney 
General that the land-grant statutes operate only in cases where soldiers move 
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collectively. It is the opinion of this division that the term “ troops” as used 
in the land-grant statutes refers to the Army generally rather than to specific 
aggregations of soldiers, and that any unit forming part of the “troops” of 
the United States as defined by the Supreme Court in decision referred to is 
subject to land-grant deduction, whether it be an individual person or a collec- 
tion of such persons. 

Action on all accounts embracing classes #7 to #18, inclusive, will be post- 
poned pending your appreval, disapproval, or modification of these decisions. 

It is noted that in the cases considered by the Supreme Court five 
classes include persons who are not connected with the Army, either 
not having been accepted therein or having been discharged there- 
from. The other case is that of a furloughed soldier, who is con- 
nected with the Army but traveling on his own account and under 
his agreement in accordance with his furlough to return to his sta- 
tion at his own expense, and when the transportation therefor is fur- 
nished by the United States it is furnished as a favor to him as an 
advance payment later deducted in payments made to him for his 
service. 

All of the classes enumerated in the decision submitted, except 
classes 7, 16, and 17, are clearly within the status of being connected 
with the Army and a part of the troops of the United States, the 
travel of which is required by the United States for its own purpose. 
The term “troops” in the land-grant acts is definitive of the charac- 
ter of the person or persons, and the plural of the word “ troops ” does 
not limit it to a collection of persons. These persons are therefore 
clearly within the designation of troops within the meaning of the 
land-grant acts and therefore such transportation is subject to land- 
grant deduction. 

Class 7 as presented by you relates to persons not enlisted as sol- 
diers and not forming a part of a moving army or detachment, but 
whose travel is payable from the appropriation for the Army. 

The Comptroller of the Treasury, per decision of December 24, 
1920, 27 Comp. Dec. 574, stated that: 

It has been held by the accounting officers of the Treasury for more than 


30 years that the term “troops of the United States” as used in the land-grant 
acts includes the Army and all civilians attached thereto. 


He thereupon held that the land-grant deduction to be made in 
connection with transportation of civilian employees should apply 
to those traveling in connection with Army duty, but not to those 
traveling in connection with War Department duty as distinguished 
from Army duty. 

The statement is made in the decision of the Supreme Court that: 

We have no occasion to consider whether persons not enlisted as soldiers 
but forming a part of a moving army or detachment are to be deemed “ troops 
of the United States” within the provisions of the land-grant acts; nor 
whether a soldier traveling for the purposes of the Government, but not for 


an; purpose connected with war or the preparation for war, falls within the 
provisions of 19 Opinions of the Attorney General, 572. 
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In the opinion of the Attorney General cited, it was held that the 
transportation of an officer of the Corps of Engineers of the United 
States Army while traveling in the discharge of duties connected 
with river and harbor improvements is subject to land-grant deduc- 
tion as being included within the designation “troops of the United 
States” as used in land-grant acts. 

It may be inferred from this language of the Supreme Court that 
persons not enlisted as soldiers and who do not form a part of a mov- 
ing army or detachment, and who are not traveling for any purpose 
connected with war or the preparation for war, would not be con- 
sidered as troops within the meaning of the land-grant acts. I am 
of the opinion that such persons are not troops of the United States 
within the meaning of the land-grant acts, and approve the conclu- 
sion of the memorandum decision that land-grant should not be de- 
ducted in this class of cases. The decisions of the Comptroller of 
the Treasury so far as they are in conflict with this ruling will not be 
followed hereafter. 

Classes 16 and 17 relate to the transportation of guards and pris- 
oners (enlisted as soldiers) the transportation of which is required 
by the United States for its own purpose, and though the cost thereof 
may be chargeable as a penalty against the persons responsible for 
this expense by the United States, such fact does not remove the 
transportation from that which is required by the United States for 


the transportation of its troops, and land-grant deduction is there- 
fore clearly applicable. 
The decision upon all the cases presented is approved. 


CONTINUOUS SERVICE PAY AND PAY UNDER GENERAL ORDER 
34—NAVY. 


Increase in continuous service pay and additional pay under General Order 34 
acquired by enlisted men of the Navy by reason of extending a period of 
the war enlistment for two years do not continue through subsequent serv- 
ice, but terminate upon discharge at expiration of the extended enlistment, 


Comptroller General McCarl to L. A. Dyckman, Supply Officer, U. S. S. 

Melville, October 24, 1921. 

I have your letter of August 9, 192i, requesting to be advised rela- 
tive to the amount of honorable discharge gratuity, continuous- 
service pay, and pay under General Order 34 to which H. J. Nack- 
bar, Bkr., 1c, United States Navy, is entitled. 

You state that Nackbar enlisted on April 26, 1917, for four years; 
that on July 29, 1919, his enlistment was changed to “duration of 
war” enlistment, and on July 30,1919, extended for two years; that 
he was honorably discharged July 6, 1921, and reenlisted August 4, 
1921, for four years; that he was paid two months’ honorable dis- 
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charge gratuity upon extension of his enlistment. In 1 Comp. 
Gen., 194, dated October 8, 1921, it was held that the act of July 12, 
1921, 42 Stat., 139, authorizes no more gratuity to be paid than 
would be the equivalent of one month’s pay for each year’s service 
in the prior enlistment. 

In the case presented Nackbar’s total service in the enlistment 
which began on April 26, 1917, and terminated by discharge on 
July 6, 1921, was 4 years 2 months and 11 days, and since his reen- 
listment on August 4, 1921, was for 4 years, he is entitled to a 
gratuity of 4 months’ pay. 

Your other question is whether Nackbar during his present en- 
listment period is entitled to continuous-service pay and pay under 
General Order 34, acquired by reason of extending the period of war 
enlistment. 

The act of July 11, 1919, 41 Stat., 140, entitled an enlisted man 
who extended a duration-of-war enlistment to the “same rights” rela- 
tive to continuous-service pay and pay under General Order 34 as 
then provided by law for men who extended a regular enlistment for 
four years. The Comptroller of the Treasury in 26 Comp. Dec., 399 
and 706, held that the right to increase of continuous-service pay 
acquired by reason of the extension of a four-year enlistment period 
as provided in the act of August 22, 1912, 37 Stat., 331, except when 
the extension or extensions aggregated four years, does not continue 
through subsequent continuous service, but terminates upon the 
man’s discharge at expiration of the extended period of enlistment. 
That conclusion was based on the apparent legislative intent, and ap- 
parently inequity would arise if they were allowed the same benefit 
for a one-year extension as for a four-year extension. ; 

It follows, therefore, that the increase in continuous service pay 
acquired by reason of extending a period of the war enlistment for 
two years does not continue through subsequent service, but terminates 
upon the man’s discharge at expiration of the extended enlistment. 
The principle applied to the duration of continuous service pay 
acquired by reason of the extension of period of war enlistment also 
applies to the duration of pay under General Order 34, so acquired, 
and such additional pay terminates upon discharge from the extended 
enlistment. 

Accordingly, you are advised that in the specific case presented 
right to the continuous service pay and pay under General Order 34, 
to which Nackbar became entitled during the period he served under 
the extension of the period of war enlistment, terminated upon his 
discharge on July 6, 1921, and that for the reenlistment period begin- 
ning on August 4, 1921, he is entitled only to the continuous service 
pay and pay under General Order 34, which accrues for a first re- 
enlistment following the completion of a four-year enlistment. 
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CONTINUOUS SERVICE PAY AND PAY UNDER GENERAL ORDER 
34—-COAST GUARD. 


Enlisted men of the Coast Guard given honorable discharges from period of the 
war enlistments under the act of July 11, 1919, 41 Stat., 139, are entitled 
to have such period of service counted as the equivalent of a full statutory 
period of three years as fixed by law for the Coast Guard in computing 
continuous service pay and pay under General Order 34. 


Comptroller General McCarl to the Secretary of the Treasury, October 24, 

1921. 

I have your letter of September 24, 1921, requesting decision as to 
the length of service to be counted for a period of the war enlistment 
in the Coast Guard, in computing continuous service pay and pay 
under General Order 34, in case of a man who has received an honor- 
able discharge under the act of July 11, 1919, prior to completion of 
three years’ service, and has reenlisted within the period that en- 
titles him to continuous service. 

Right to continuous service pay, and pay under General Order 34, 
except as provided in case of extension of enlistments, accrues only 
when the last statutory period of enlistment was terminated by reason 
of expiration of enlistment. An exception to this general provision 
occurs in case of the period of service from which enlisted men of 
the Navy received an honorable discharge in the course of demobiliza- 
tion under provisions of the act of July 11, 1919, 41 Stat., 139, which 
period of service is the equivalent of a full statutory period of four 
years and entitles the men discharged therefrom, if otherwise quali- 
fied, to pay under General Order 34 and continuous service pay in 
subsequent enlistments. See 27 Comp. Dec., 814. 

That act provides: 

All enlisted men of the Navy and Coast Guard who have served in the war 
with the German Government and who may hereafter be discharged or who 
have been discharged from the service since November 11, 1918, and before the 
expiration of their full enlistment shall receive * * * an honorable dis- 
charge * * * Provided, That the records of such men warrant such honor- 
able discharge. 

Apparently your question is whether the period of war enlistment, 
being as to Coast Guard men an,enlistment not to exceed three years, 
entitles when terminated by discharge prior to expiration of the 
three years, to continuous service pay and pay under General Order 
34, upon reenlisting. | 

The benefits accruing under the act of July 11, 1919, to enlisted men 
of the Navy with respect to discharge before expiration of enlist- 
ment are the same as those which accrue upon discharge at expira- 
tion of a full statutory enlistment. Likewise, the benefits accruing 
under that act to the enlisted men of the Coast Guard are the same 
as the benefits accruing to them upon discharge at expiration of a 
full statutory period of enlistment, which is three years. 

7920°—22—Vol. 1——17 
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Since under the act of May 18, 1920, 41 Stat., 603, enlisted men 
of the Coast Guard are entitled to the same pay as enlisted men of 
the Navy of corresponding ratings and length of service, it follows 
that enlisted men of the Coast Guard who are given honorable dis- 
charges under the provisions of the act of July 11, 1919, are entitled 
to have such period of service counted as the equivalent of a full 
statutory period of three years as fixed by law for the Coast Guard. 

Accordingly, you are advised that in the computation of a four- 
year period of service .necessary to entitle an enlisted man of the 
Coast Guard to continuous-service pay or pay under General Order 
34, as held in 27 Comp. Dec., 383, for the period of the war enlistment 
from which he has received an honorable discharge as provided in the 
act of July 11, 1919, he is entitled to crédit of three years. 


MEDALS OF HONOR, NAVY AND MARINE CORPS. 


An enlisted man of the Navy or Marine Corps awarded a medal of honor on or 
after February 4, 1919, for distinguished acts of heroism or service in line 
of his profession, is not entitled to a gratuity of $100 under section 1407, 
Revised Statutes, that law having been superseded by the act of February 4, 
1919, 40 Stat., 1056, providing two dollars additional pay per month from 
date of distinguished act or service. 


Comptroller General McCarl to the Secretary of the Navy, October 25, 1921. 

By your direction, I have letter of the paymaster, Marine Corps, 
of September 29, 1921, requesting decision whether an enlisted man 
of the Navy or Marine Corps who has been awarded a medal of 
honor under section 1407, Revised Statutes, for “ extraordinary hero- 
ism in line of his profession” is entitled to the gratuity of $100 as 
provided in that law. 

The specific case presented is that of Albert Joseph Smith, private, 
United States Marine Corps, who has been awarded a medal of honor 
and gratuity of $100 “ for extraordinary heroism in rescuing at the 
risk of his life Plen M. Phelps, m.m., 2c, United States Navy, from 
a burning seaplane which had crashed at the Naval Air Station, 
Pensacola, Fla., 11 February, 1921.” 

The question for determination in this case involves whether the 
act of February 4, 1919, 40 Stat., 1056-1057, repealed the provisions 
relative to medals of honor in section 1407, Revised Statutes, as 
amended by the act of March 3, 1901, 31 Stat., 1099, which act 
provided : 

That any enlisted man of the Navy or Marine Corps who shall have distin- 
guished himself in battle or displayed extraordinary heroism in the line of his 
profession shall, upon the recommendation of his commanding officer, approved 
by the flag-officer and the Secretary of the Navy, receive a gratuity and medal 


of honor as provided for seamen in section fourteen hundred and seven of the 
Revised Statutes. 


Section 1407, Revised Statutes, provided a gratuity of $100. 
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The act of February 4, 1919, 40 Stat., 1056, provided as follows: 


That the President of the United States be, and he is hereby, authorized to 
present, in the name of Congress, a medal of honor to any person who, while 
in the naval service of the United States, shall, in action involving actual con- 
flict with the enemy, distinguish himself conspicuously by gallantry and in- 
trepidity at the risk of his life above and beyond the call of duty and without 
detriment to the mission of his command or the command to which attached. 

Sec. 2. That the President be, and he hereby is, further authorized to present, 
but not in the name of Congress, a distinguished-service medal of appropriate 
design and a ribbon, together with a rosette or other device to be worn in lieu 
thereof, to any person who, while in the naval service of the United States, 
since the sixth day of April, nineteen hundred and seventeen, has distinguished, 
or who hereafter shall distinguish, himself by exceptionally meritorious service 
to the Government in a duty of great responsibility. 

Sec. 3. That the President be, and he hereby is, further authorized to present, 
but not in the name of Congress, a Navy cross of appropriate design and a rib- 
bon, together with a rosette or other device to be worn in lieu thpreof, to any 
person who, while in the naval service of the United States, since the sixth day 
of April, nineteen hundred and seventeen, has distinguished, or who shall here- 
after distinguish, himself by extraordinary heroism or distinguished service in 
the line of his profession, such heroism or service not being sufficient to justify 
the award of a medal of honor or a distinguished-service medal. 

Sec. 4. That each enlisted or enrolled person of the naval service to whom is 
awarded a medal of honor, distinguished-service medal, or a Navy cross shall, 
for each such award, be entitled to additional pay at the rate of $2 per month 
from the date of the distinguished act or service on which the award is based, 
and each bar or other suitable emblem or insignia, in lieu of a medal of honor, 
distinguished-service medal, or Navy cross, as hereinafter provided for, shall 
entitle him to further additional pay at the rate of $2 per month from the date 
of the distinguished act of service for which the bar is awarded, and such 
additional pay shall continue throughout his active service, whether such serv- 
ice shall or shall not be continuous, 


The Comptroller of the Treasury in decision dated December 8, 
1919, 26 Comp. Dec., 464, relative to these acts held that the act of 
February 4, 1919, was a substitute for, and repealed, all prior acts 
affecting the conferring of medals of honor and gratuities for dis- 
tinguished naval service, and that subsequent to the date of the act 
an enlisted man’s right to additional pay or gratuities for such 
medals was to be determined thereby. 

The case before the Comptroller in that decision involved the 
award of a medal of honor “for conspicuous gallantry and intre- 
pidity ” in actual conflict with the enemy. In the present case it is 
pointed out that since section 1407, Revised Statutes, specified that 
medals of honor may be awarded to men for “ distinguishing them- 
selves in battle” and for “ extraordinary heroism in line of their 
profession ”—two distinct acts—and the case before the Comptroller 
involved only distinction in battle, the question now presented was 
not considered in that decision. ; 

It appears that the medal in question was awarded in accordance 
with an opinion of the Judge Advocate General of the Navy Depart- 
ment, to the effect that since the prior statutes authorized the award- 
ing of a medal of honor for extraordinary heroism in line of their 
profession as well as for distinguished service in battle, while the 
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act of February 4, 1919, only authorized such medal for distinguished 
service in actual conflict with the enemy, and contained no provision 
relative to the repeal of prior laws, the provision in the prior laws 
for awarding a medal for extraordinary heroism in the line of their 
profession not being substituted or modified in the act of February 
4, 1919, was therefore still in force. 

While the act of February 4, 1919, provided a medal of honor only 
for distinguished service “in action involving actual conflict with 
the enemy” which corresponds to distinguished service in battle as 
provided in section 1407, Revised Statutes, it does, however, pro- 
vide a medal (a Navy cross) to any person who shall distinguish 
“himself by extraordinary heroism or distinguished service in the 
line of his profession.” Though such recognition of heroism is not 
denominated a medal of honor, in its effect it fulfills the same pur- 
pose and is given for the identical service—“extraordinary heroism 
in line of their profession”—and, therefore, in that sense the act of 
February 4, 1919, does provide a medal for all the acts for which a 
medal of honor was provided in section 1407, Revised Statutes, as 
amended by the act of March 3, 1901. 

The reason stated in 26 Comp. Dec., 464, for holding that the act 
of February 4, 1919, repealed the earlier acts providing a medal of 
honor and gratuities for heroism in the naval service was that the 
scope of that act shows clearly that it dealt with the entire subject 
matter involved in the earlier acts and constituted a complete sub- 
stitute therefor. That such was the legislative intent is borne out by 
the facts shown herein relative to the purpose of the Navy cross, also 
by the following proviso in section 8 of the act: 

That in cases of persons now in the naval service for whom the award of the 
medal of honor has been recommended in full compliance with then existing 
regulations, but on account of services which, though insufficient fully to justify 
the award of the medal of honor, appears to have been such as to justify the 
award of the distinguished service medal or Navy cross hereinbefore provided 
for, such cases may be considered and acted upon under the provisions of this 
Act authorizing the award of the distinguished service medal and Navy cross 
notwithstanding that said service may have been rendered more than five years 
before said cases shall have been considered as authorized by this proviso, but 
all consideration or any action upon any of Said cases shall be based exclusively 
upon official records now on file in the Navy Department. 

That proviso in the act waived certain requirements in order to 
adapt the provisions of the act to cases coming under prior law and 
not finally determined. It was a recognition that prior laws au- 
thorized the awarding of a medal of honor for acts for which the 
law of February 4, 1919, did not award such medal, and prescribed 
that in such cases the distinguished service medal or Navy cross may 
be awarded. It would seem, therefore, that the act of February 4, 
1919, makes due provision for the specific case in question, and is, 
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as held in 26 Comp. Dec., 464, a complete substitute for all prior laws 
on the subject matter in question relating to the naval service. 

Accordingly, you are advised that an enlisted man of the Navy or 
Marine Corps awarded a medal of honor on or after February 4, 
1919, is not entitled to a gratuity of $100 as provided by section 1407, 
Revised Statutes. 


LAND-GRANT DEDUCTIONS—STRAGGLERS. 


Land-grant deductions are not applicable to transportation furnished “strag- 


glers.” 27 Comp. Dec., 1072, overruled. 


Decision by Comptroller General McCarl, October 26, 1921. 
The Chief, Navy Department Division, submitted October 1, 1921, 
for approval, disapproval, or modification, memorandum decision in 


connection with supplemental bill of the Alabama and Vicksburg 
Railway Company as follows: 


The questiog arising in this account is as to the deductibility of land grant 
in connection with travel of sailors, absent without leave returning to station, 
where cost is to be charged to sailors. Carrier claimed full commercial fare 
and disbursing officer paid the balance after taking out land grant and the 
usual 5%. Claim is now presented for the difference. *° * * It is not spe- 
cifically included in the six classes enumerated in U. S. v. Union Pacific R. R., 
249 U. S., 354. It is known as that of “stragglers,” a “straggler ” being one 
who is absent without leave for a period of not to exceed ten days. In the 
Navy it is the practice to enter a charge against the man’s pay for the full 
commercial fare, and in the Marine Corps for the net military fare paid to 
carrier. There is a certain analogy between transportation for a “ straggler” 
and for a soldier returning from furlough (as described in class #6, 249 U. S., 
854). The difference is that one is absent without leave and not necessarily 
traveling exclusively “for his own purposes,” and the other travels with leave 
“for his own purposes.” Both are without means and are therefore advanced 
the cost of transportation. In advance decision 5863 of the Assistant Comp- 
troller of the Treasury dated June 22, 1921, 27 Comp. Dec. 1072, a distinction 
was made between “stragglers” and furloughed soldiers as to land-grant de- 
ductibility. If the decision of the court hinges upon the point that the fur- 
loughed soldier traveling to his station is doing it “for his own purposes,” 
then the application of the rule is one of fact as to the purpose of the “ strag- 
gler,” in returning to his station. It is the opinion of this division, subject to 
your approval, disapproval, or modification, that a “straggler” returning to 
his station is presumed to do so “for his own purposes” and that therefore 
land grant is not deductible. 


The decision as submitted is approved. 


CLERKS, UNITED STATES DISTRICT COURTS, HOLDING OTHER 
POSITIONS. 


Acceptance of compensation as special master from private litigants by a clerk 
of a United States district court on and after March 4, 1921, automatically 
terminates his appointment as clerk, under acts of that date, 41 Stat., 1413, 
and June 16, 1921, 42 Stat., 41, precluding him from receiving salary of the 
clerkship from and ard such acceptance, irrespective of whether appoint- 
ment as master was*before or after March 4, 1921. 
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Comptroller General McCarl to the Attorney General, October 27, 1921. 


I have your letter of August 24, 1921, resubmitting for decision 
a question decided by this office August 20, 1921, as to whether ac- 
ceptance by a clerk of a United States district court from a private 
litigant of compensation for his services as special master rendered 
under an appointment made prior to March 4, 1921, will automati- 
cally terminate his appointment as clerk so as to bar him from the 
salary of the clerkship from and after such acceptance. 

The former decision held that the effect of acceptance of com- 
pensation from private litigant upon the tenure of the clerkship is 
matter for determination of the court in passinig upon the account 
for such compensation, and not for determination of the General 
Accounting Office. 

The Comptroller of the Treasury was authorized to decide what 
payments may lawfully be made by the United States, and in the 
exercise of that function he decided that payment by the United 
States after March 4, 1921, to one who holds the office of clerk of 
court of compensation as special master, examiner, etc., for any 
services rendered after that date is unauthorized by law, whether 
under an appointment made before or after that date. 

The matter of payment by private litigants of compensation to a 
special master is one entirely within the jurisdiction of the court in 
which the case is pending to determine. The Comptroller General 
has no authority or control over such payments. If the court shall 
find that compensation as special master in any case is lawfully due 
and may lawfully be paid to one who holds the office of clerk of a 
United States district court, and shall order such payment, the Gen- 
eral Accounting Office will not undertake to review that finding. 

The Comptroller General, however, must decide whether the salary 
of a clerkship may lawfully be paid to one asserting claim to such 
salary, and in doing so must necessarily determine the official status 
of the claimant. The act of March 4, 1921, prohibits the clerk from 
receiving compensation or emoluments of any office or position to 
which appointed by the court, whether from the United States or 
from private litigants; and the act of June 16, 1921, specifically 
directs that the appointment as clerk shall be deemed vacated by 
the acceptance of payment for personal services from private liti- 
gants. If the court allow compensation as special master to one 
wha is also clerk of a United States district court, and the clerk 
accept the compensation, it is for the Comptroller General to de- 
cide whether under the provision of the acts cited the clerkship is 
so vacant that the salary thereof may not thereafter lawfully be 
paid to the person accepting the inhibited compensation. In other 
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words, when a claim for salary as clerk is made, the Comptroller 
General must determine whether the clerk holds the place, par- 
ticularly where the facts are shown of having accepted compensa- 
tion from private litigants. 

In reply to your specific question I have to say that payment of 
salary as clerk would not be authorized where it appears that the 
compensation as special master was earned and paid after the pas- 
sage of the acts in question, irrespective of whether the appointment 
as master was before or after the passage of said acts. 


LEAVES OF ABSENCE—SICK—POSTAL EMPLOYEES. 


Under the act of June 5, 1920, 41 Stat., 1052, authorizing sick leave for postal 
employees at the rate of 10 days a year, cumulative through three consecu- 
tive fiscal years, the unused portion of the 10 days’ leave for any one 
year may accumulate for the two years thereafter, but if not taken within 
that time is forfeited. 


Comptroller General McCarl to the Postmaster General, November 1, 1921. 
I have your letter, dated October 11, received in this office October 
21, requesting decision of a question presented as follows: 


The act to reclassify postmasters and employees of the Postal Service and 
readjust their salaries and compensation on an equitable basis, approved June 
5, 1920, provides: 

“Employees in the Postal Service shall be granted fifteen days’ leave of 
absence with pay, exclusive of Sundays and holidays, each fiscal year, and 
sick leave with pay at the rate of ten days a year, to be cumulative, for a 
period of three years, but no sick leave with pay in excess of thirty days 
shall be granted during any three consecutive years. Sick leave shall be 
granted only upon Satisfactory evidence of illness and if for more than two 
days the application therefor shall be accompanied by a physician’s certificate.” 
41 Stat., 1052. 

Your decision is requested as to whether under this law a rural carrier 
who has during the first three years of the operation of the law or if appointed 
subsequent to July 1, 1920, during the first three years of his service, taken not 
more than ten of the thirty days’ sick leave to which he was entitled during 
that time, will be allowed to take during the succeeding fiscal year the remain- 
ing twenty days in addition to the ten days’ leave for the current year; or will 
the carrier at the beginning of the fourth fiscal year be regarded as commenc- 
ing a new three-year period? For example: If a carrier were appointed August 
1, 1920, and took but ten days’ sick leave with pay prior to June 30, 1923, would 
he, during the fiscal year beginning July 1, 1923, be entitled to thirty days’ sick 
leave with pay or to only ten days, it being considered that July 1, 1923, was 
the beginning of a new three-year period? 


With reference to sick leave the law authorizes the granting there- 
of at the rate of 10 days a year, to be cumulative for a period of 
three years, with a proviso that no sick Jeave with pay in excess of 
30 days shall be granted during any three consecutive years. 

Under this law the unused portion of the authorized sick leave for 
any year may accumulate for two years thereafter. A new leave 
period does not necessarily begin after each three years of service 
or after each three years from the time the provision became opera- 
tive, but the accumulated leave is lost if not taken within two years 

_after the year in which it accrued. 
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The facts stated in the example given in your letter are not suffi- 
cient on which to predicate an answer to the specific question in- 
volved in said example. If any part of the 10 days’ sick leave taken 
prior to July 1, 1923, in that case was taken subsequent to June 30, 
1921, the employee would not be entitled to 30 days during the year 
ending June 30, 1924, because not entitled to any sick leave with pay 
in excess of 30 days during any three consecutive years. 

In determining whether or not an employee is entitled at any given 
time to sick leave with pay in excess of 10 days, it is necessary to 
examine the record for the three preceding years. If an employee 
takes only 5 days’ sick leave during his first year of service, he is 
entitled to not exceeding 15 days during his second year; and if 
he takes no leave during his second’ year he is entitled to not ex- 
ceeding 25 days during his third year; and if he should take no 
leave during his third year he would be entitled to 30 days during his 
fourth year. If an empleyee takes only 5 days’ sick leave during his 
first year, but takes 10 days each during his second and third years. 
he is entitled to only 10 days during his fourth year. If he should 
take no leave during his first year, 10 days during his second year, 
and 5 days during his third year, he would be entitled to 15 days 
during his fourth year. If he should take 5 days during each of his 
first four years of service, he would be entitled to 20 days during 
his fifth year. 


ARMY PAY—LONGEVITY—OFFICERS. 


Only such prior service in the Coast and Geodetic Survey as partakes of a 
military character as an officer or member of the crew may be included by 
an Army officer in computing longevity pay under the act of May 18, 1920, 
41 Stat., 604. Service as a shipkeeper, being that of a watchman on vessels 
not in commission, may not be so included. 


Comptroller General McCarl to Capt. E. O. Hopkins, United States Army, 

November 1, 1921. 

By reference of the Chief of Finance, War Department, I have 
your letter of October 17, 1921, requesting decision whether Maj. 
H. T. Bull, Cavalry, United States Army, is entitled, in computing 
his longevity pay, to credit service as a shipkeeper in the Coast and 
Geodetic Survey. 

The Acting Director, United States Coast and Geodetic Survey, 
in letter of October 14, 1921, states that Maj. Bull performed service 
as shipkeeper of the Coast and Geodetic Survey schooners Transit 
and Spy at Pensacola, Fla., from March 17 to May 31, 1897. 

Section 11 of the act of May 18, 1920, 41 Stat., 604, contains the 
following proviso: 


That hereafter longevity pay for officers in the Army, Navy, Marine Corps, 
Coast Guard, Public Health Service, and Coast and Geodetic Survey shall be 
based on the total of all service in any or all of said services. 
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The services enumerated in this proviso are either military or 
quasi military, and it is evident that the legislative intent was to 
recognize experience in any one of these services as valuable in the 
others by allowing officers in the several services credit, for pay pur- 
poses, for such service. It is also evident that the service for which 
credit is to be counted is that service which is military in char- 
acter or corresponds to service of that character. In _ the 
strictly military branches the personnel consists of officers and 
enlisted men, and, for purposes of longevity, the officers are entitled 
to credit for service as enlisted men. In the Coast and Geodetic Sur- 
vey the personnel consists of officers and crew, the crew correspond- 
ing to enlisted men in the Navy. It is apparent that the words of 
the statute “all service” as applied to the strictly military branches, 
means service as a part of the personnel thereof—that is, either as 
an officer or enlisted man. Likewise, as applied to the quasi military 
branches enumerated in the statute, it means service corresponding 
to that of the military, and in the Coast and Geodetic Survey in- 
cludes service as a member of the crew, which corresponds to enlisted 
service in the military branches. 

The service in question—that of shipkeeper—appears to have been 
service as watchman on vessels not in commision. A shipkeeper is 
no part of the crew, and service as such does not partake of a military 
character, and therefore is not service in the personnel of that or- 


ganization for which longevity credit is authorized in the act of 
May 18, 1920. ? 

Accordingly, you are advised that Maj. Bull is not entitled, in 
computing his longevity pay in the Army, to credit for service as 
shipkeeper in the Coast and Geodetic Survey from March 17 to May 
31, 1917. 


MEMBERS OF NAVAL RESERVE FORCE TRANSFERRED TO 
REGULAR NAVY. 


Members of the Naval Reserve Force enrolled subsequent to July 11, 1919, 
and later illegally transferred to the Regular Navy to serve the unexpired 
period of their enrollment, under an erroneous construction of the act of 
July 11, 1919, 41 Stat., 139, by the administrative officers of the Navy, 
will be considered for payment purposes as in the same Status as that of 
other men regularly transferred under the statute. 27 Comp. Dec. 843 
and 1073 modified. 

Comptroller General McCarl to the Secretary of the Navy, November 2, 1921. 

I have your letter of June 29, 1921, requesting a reconsideration 
of so much of the decision of the Comptroller of the Treasury of 

March 29, 1921, 27 Comp. Dec.; 843, as held that the act of July 

11, 1919, 41 Stat., 139, did not authorize the payment of honorable- 

discharge gratuity, continuous-service pay, or pay under General 

Order 34 to men of Naval Reserve Force on transfer to the Regular 
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Navy from an enrollment in the Naval Reserve Force entered into 
subsequent to the date of the act, July 11, 1919, the transfers not 
being authorized by the act. 

The decision was one rendered by the Comptroller of the Treasury 
in passing upon an original construction of the act of July 11, 1919, 
submitted to him by the Auditor for the Navy Department under 
the fourth paragraph of section 8 of the act of July 31, 1894, 28 
Stat., 208, for the use of the auditor in passing upon the right of 
your disbursing officers to credit for payments already made to 
such transferred men of such additional pay the accounts of which 
disbursing officers were before him for settlement. 

On June 23, 1921, the comptroller at your request reconsidered 
the decision, adhering to its. legal correctness, but advising that so 
far as the base pay and allowances of men thus attempted to be 
transferred were concerned their status would not be questioned by 
the accounting office, as in all such cases it was the intent both of 
the men and the recruiting officers to enter into a contract of enlist- 
ment for service in the Regular Navy, and that as to improper pay- 
ments that might have been made under the Navy Department’s 
construction of the act if the overpayments could not be checked 
against the men he could suggest no relief other than by additional 
legislation. 27 Comp. Dec., 1073. 

It appears that no question as to the rights of such transferred 
men to pay, rights, privileges, and allowances under the act of July 
11, 1919, was presented to the comptroller by your department, either 
directly by the Secretary or by its disbursing officers, for.over the 
year and a half that intervened between the passage of the act and 
the decision now in question of March 29, 1921, rendered in passing 
upon a construction of the statute submitted by the Auditor for the 
Navy Department that in the interim between July 11, 1919 (date 
of the act), and January 7, 1921, such transfers were made by your 
department to the approximate number of 3,800 and that no such 
transfers have been made since the latter date. 

As to the situation that has arisen as a result of the transfer of 
these men by your department and the decisions of the comptroller 
of March 29 and June 23, 1921, you state: 


During the drive for men for the naval service, started during the summer of 
1920, inducements were offered to these former enlisted men who had enrolled 
in the Naval Reserve Force to transfer to the Regular Navy, under the pro- 
vision of the act of 11 July, 1919. Many such men took advantage of this 
offer and transferred to the Regular Navy to serve the unexpired portion of 
their enrollment in the Naval Reserve Force and received a bonus in the form 
of four months’ pay at time of such transfer. You now decide that such 
transfers were illegal and require the men to refund the amount received by 
them in compliance with the offer of the department. The result of this would 
be that the department would direct these men to reimburse the Government in 
an amount which it specifically held out to them as an inducement to take the 
very action requested by the department and upon which reliance was placed 
and which now becomes the basis for their checkage. This works such an in- 
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justice on these men that the department again requests your reconsideration 
of this question. 

The question resolves itself into whether these men should be compelled to 
refund the four months’ pay received by them in good faith and does not 
involve a question of a payment to be made by any supply officer in the naval 
service. The fact is that the men have been transferred from the reserve force 
to the Regular Navy and have not enlisted in the Regular Navy. If their trans- 
fer was illegal, as contended for in your decision, it is evident that they can 
not be required to serve for the unexpired term of their enrollment in the 
Naval Reserve Force in these cases. It is not a question of an agreement 
between the man and a recruiting officer, but is the result of a conStruction of 
the act of 11 July, 1919, made by this department in good faith and accepted by 
such enlisted men as described above in the same good faith. 


The situation I am confronted with, therefore, is the practical one 
of either holding that these transferred men to the number of some 
3,800 are not now in the Navy for any purposes of payments to them, 
and have not been since the dates of their transfers, or of treating 
them as in the Navy for such purposes until the dates of their ex- 
piring enrollments, unless sooner discharged. 

It does not appear essential in this case that the men involved, 
having acted in good faith, should be made to suffer because of the 
administrative error, and I conclude that justice will now best be 
subserved by the treatment of them, for payment purposes, as in the 
same status as that of other men regularly transferred under the 
statute. You are advised accordingly. 


DETAIL OF EMPLOYEES. 


There is no authority of law to detail by Executive order employees of the 
Bureau of Customs Statistics, New York, to the Department of Commerce 
and continue to pay their salaries from Treasury Department appropria- 
tions, 


Comptroller General McCarl to the Secretary of Commerce, November 4, 1921. 
I have your letter of October 22, 1921, as follows: 


In further reference to our correspondence relating to the transfer to the 
Department of Commerce of certain employees in the customhouse at New 
York who are engaged in the compilation of customs statistics, I should like to 
inform you that, from a recent conversation with the Director of the Bureau 
of the Budget and the Secretary of the Treasury, I have gathered that there 
would be no objection from these two officials to the transfer of such employees 
by Executive order, and the continued payment of their salaries by the Treas- 
ury Department until the adoption of a special appropriation bill by Congress. 
It is also my understanding that such action would meet with your approval. 

Before submitting a recommendation for the issuance of such an Executive 
order I would appreciate obtaining a forma! opinion as to your attitude in 
the matter. 


I understand the basis of the proposed Executive order to be 
section 12 of the act of February 14, 1903, 32 Stat., 830, which cre- 
ated and established the Department of Commerce and Labor and 
authorized the President to transfer to that department at any time 
the whole or any part of any office, bureau, division, or other branch 
of the public service engaged in statistical work. The act specifically 
transferred certain offices, bureaus, etc., to the newly created depart- 











250 DECISIONS OF THE COMPTROLLER GENERAL. 





ment, and section 12 was enacted apparently for the purpose of 
enabling the President to perfect the organization of the department 
by transferring to it any scientific or statistical activities of other 
branches of the service which might properly belong in the new 
department, and might have been omitted from the transfer provi- 
sions of the act itself. It is clear, I think, that the section was 
temporary legislation enacted solely for the purpose of perfecting the 
newly created department, and was not intended to carry authority 
beyond the final establishment and organization of the department. 
This is evident from other provisions of the act. 

Section 3 of the act provides that all unexpended appropriations 
available at the time the act took effect in relation to the various 
bureaus, etc., transferred by the act or which might thereafter be 
transferred in accordance with the provisions of the act, should be- 
come available for expenditure in and by the Department of Com- 
merce. Section 13 of the act provides that it shall take effect from 
and after its passage, except that the transfer of bureaus, etc., 
specifically provided for in the act should not take effect until July 1, 
1903. Later the Secretary of the Treasury was authorized by the act 
of March 3, 1903, 32 Stat., 1082, to effect the specifically directed 
transfers from his department as soon as practicable before July 1, 
1903. The latter act also made all appropriations of the several bu- 
reaus, etc., transferred or to be transferred under the act, which had 
already been made for the fiscal year 1904, available for expenditure 
in and by the Department of Commerce and Labor. 

Thus for the remainder of the fiscal year 1903 and for the entire 
fiscal year 1904 the appropriations of the several scientific and statisti- 
cal branches of the service were left open to expenditure in and by 
the Department of Commerce and Labor upon transfer of the corre- 
sponding bureaus, etc., or parts thereof to that department either by 
statute or by Executive order. The act of March 3, 1903, provides 
that the Secretary of Commerce and Labor shall submit to Congress 
estimates for the fiscal year 1905, and annually thereafter. The pro- 
visional plan of organization provided for by the act of February 14 
was thus definitely and finally brought to an end with the ending 
of the fiscal year 1904. 

The proposed Executive order, if issued, would be in effect a detail 
of employees from one department to another. In the absence of an 
express provision of law, employees of an executive department of the 
Government may not lawfully be detailed to service outside of the 
department in which they are employed and their salaries continued 
to be paid by the department of their employment. 24 Comp. Dec., 
10. So, if employees are transferred from one department to another 
their salaries become a charge against the appropriation of the de- 
partment to which they are transferred. 
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Any arrangement for the transfer of these employees from the cus- 
toms service to your department and continued payment of their sal- 
aries by the Treasury Department would be without authority of law. 
I regret that the plan submitted by you can not be approved by this 
office. 


PURCHASE OF FIREARMS. 


Cost of firearms and ammunition for personal protection of customs officers and 
employees on official duty may not be charged against the Government, but 
must be borne by the individual officers and employees, any arms pur- 
chased to be their personal property. 


Decision by Comptroller General McCarl, November 5, 1921. 

Joseph H. Lyons, collector of customs at Mobile, Ala., applied 
October 22, 1921, for a review of the action of the Treasury Depart- 
ment Division of the General Accounting Office, in disallowing by 
settlement No. 10094, dated September 28, 1921, credit for items 
aggregating $109.50, representing payments made as reimbursement 
of amounts expended by certain officers or employees in the customs 
service for revolvers and holsters for their personal use while on 
duty. 

The payments in question are as follows: 


Voucher No. 1, paid March 15, 1921, to A. M. Palmes__________________ $3 
Voucher No. 2, paid March 15, 1921, to John F. Burke__-_--------s_-_-._. 3 
Voucher No. 6, paid March 15, 1921, to Mrs. E. W. Raff 


It appears that the purchase for which each of these employees 
was reimbursed was made in August, 1920, although the reimburse- 
ment was not made until seven months thereafter. 

Credit for the payments was disallowed upon the assumption that 
the purchases were made for the protection of public money or 
property, the disallowance being based upon the provisions of the 
act of March 3, 1879, 20 Stat., 412, and the decision of the Comp- 
troller of the Treasury dated March 6, 1917, 23 Comp. Dec., 503. 

It is now contended that these arms were not purchased or re- 
quired for the protection of public money or property, the statement 
of the collector with reference to their purchase and use being as 
follows: 


The revolvers used by the inspectors at this port are a part of their neces- 
sary equipment in the discharge of their official duties. The arming of in- 
spectors at this port became necessary shortly after the prohibition act went 
into effect. The crews of a number of vessels, particularly those of Latin ex- 
traction, assumed almost a belligerent attitude when their quarters were 
searched, and particularly when contraband spirits were found. This office 
made a thorough investigation of conditions, and found that the revolvers were 
absolutely necessary for the inspectors to protect their lives. The revolvers 
were not and are not used for the protection of public funds or property, but 
for the safety of the inspectors while on official duty. 


The appropriation “ Collecting the revenue from customs, 1921,” 
which is the appropriation sought to be charged in these cases, con- 
tains no specific provision for the purchase of firearms or for reim- 
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bursing customs inspectors or other employees for amounts expended 
therefor; and in the absence of such a provision it can not be held 
that said appropriation is available for said purposes. There is no 
law or regulation requiring the use of firearms by inspectors of cus- 
toms, and in so far as the interests of the Government are concerned 
there would seem to be no necessity that such officers be armed. If 
individual inspectors feel the need of equipping themselves with 
firearms as a protection against possible personal assaults or violence, 
and may legitimately carry firearms, any expense incident to the 
furnishing of such equipment must be borne by them and not by the 
Government and the arms purchased will be their private property. 


Upon a review of the matter no differences are found and the set- 
tlement is sustained. , 


EMPLOYMENT OF ACCOUNTANTS. 


The prohibition in act of April 6, 1914, 38 Stat., 335, as to the use of appropria- 
tions for employment of accountants or other experts to inaugurate new 
or change old methods of business in Government offices unless provision 
be made in specific terms, is applicable to accountants employed to deter- 
mine whether changes are necessary or desired, whether or not they actu- 
ally inaugurate or effect a change. 


Decision by Comptroller General McCarl, November 8, 1921. 

Haskins & Sells applied October 21, 1921, for a review of the 
action of the War Department Division of the General Accounting 
Office in disallowing by settlement No. 730705, dated August 11, 
1921, their claim for $3,500 on account of services rendered in con- 
nection with the preparation of a report dated April 16, 1921, relat- 
ing to the accounting system of the Rock Island Arsenal. 

The claim was disallowed because of the provisions of section 5 
of the act of April 6, 1914, 38 Stat., 335, which read: 


That no part of any money appropriated in this or any other act shall be 
used for compensation or payment of expenses of accountants or other experts 
in inaugurating new or changing old methods of transacting the business of the 
United States or the District of Columbia unless authority for employment of 
such services or payment of such expenses is stated in specific terms in the 
act making provision therefor and the rate of compensation for such services 
or expenses is specifically fixed therein, or be used for compensation of or 
expenses for persons, aiding or assisting such accountants or other experts, 
unless the rate of compensation of or expenses for such assistants is fixed by 
officers or employees of the United States or District of Columbia having au- 
thority to do so, and such rates of compensation or expenses so fixed shall be 
paid only to the person so employed. 


Claimants contend that the services rendered by them were not 
such as come within the prohibition of the statute just quoted, but 
their contention is not supported by the record. 

It appears that on May 13, 1920, the Secretary of War addressed 
the office of the chief of manufacture directing “a thorough survey 
of.the cost accounting and determination of overhead at one of the 
arsenals with a view to ascertaining whether or not changes are 
necessary to insure accuracy in estimating and final determination 
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of cost”; and that on May 18, 1920, the Chief of Ordnance addressed 
Haskins & Sells advising them that it was desired to secure the serv- 
ices of a district manager and such assistants as might be necessary 
in connection with work to be done by said firm in regard to the 
cost-accounting system at Rock Island Arsenal, the work to be done 
being indicated as follows: 

A. Sufficient study of the laws governing the operation of the arsenals, re- 
porting of costs, appropriations of money and accounting for money to insure 
correct interpretation of their bearing on cost accounting, overhead, etc. 

B. A survey and analysis of the items now being included in overhead and 
cost in manufacturing orders, construction work, maintenance and care of 
grounds and buildings, labor in storehouses experimental work and other 
auxiliary departments, with recommendation of changes and corrections in 
the present methods, if any, required by sound commercial business principles. 

©, Analysis of the application of general arsenal overhead, with special con- 
sideration of the proper distribution between military burden and manufactur- 
ing burden of the arsenal. 

D. Consideration of the handling of scrap and other possible credits to manu- 
facture, with recommendations. 

E. An estimate of the percentage in money value of the part of the produc- 
ing facilities of the arsenal not of a type to be used for general work for other 
departments. 

F. A statement of the percentage which might be deducted, if any, from the 
correct costs of manufacturing orders without actual financial loss to the Gov- 
ernment, with recommendations as to how, if at all, this could be accomplished 
under present laws. Consider and report on the effect on the true cost this 
would have for orders under Ordnance appropriations and orders obtained 
from other Government departments. 


A procurement order for the work was issued June 28, 1920, in 
which the services to be performed were designated as follows: 


Make a study, investigation, and report upon the cost-accounting system for 
Rock Island Arsenal, 


in accordance with the letter of May 18, 1920, hereinbefore re- 
ferred to. 

The services were to be paid for as follows: 

(a) For the services of a district manager $100 a day and neces- 
sary expenses. 

(5) For the services of a supervisor $50 a day and necessary ex- 
penses. 

(c) For other assistants $25 a day and necessary expenses for 
each. 

The report on the first part of the work contemplated was sub- 
mitted under date of November 20, 1920, and payment therefor in 
the sum of $24,626.05 was made December 2, 1920, by Capt. N. H. 
Strickland, a disbursing officer of the Army. With reference to the 
status of the work at that time, the commanding officer of the 
arsenal, in an indorsement dated February 16, 1921, said: 


Haskins and Sells have made the preliminary report showing the results of 
the actual examination of the books and’ figures, but they have not submitted 
their so-called system report, in which they are to make recommendations for 
changing the accounting methods. 


The “ preliminary report ” mentioned in this indorsement referred 
to the work for which payment was made December 2, 1920, and the 













254 DECISIONS OF THE COMPTROLLER GENERAL, 





“so-called system report” is the report which was thereafter sub- 
mitted in April, 1921, and on account of which the bill now under 
consideration was presented. ’ 

The first paragraph of claimants’ letter, dated May 26, 1921, sub- 
mitting their bill for the services now in question, reads: 


We inclose herewith bill for our services in the preparation of our report, 
dated April 16, 1921 (rendered in five sections), covering recommendations for 
changes in the accounting system of the Rock Island Arsenal. 


That the services of the accountants engaged in this case were 
engaged for the purpose of effecting a change in the methods of 
transacting the business of the United States or for the purpose of 
determining whether such change was necessary or desirable, there 
would appear to be no room for doubt, and the fact that the claimants 
may not have actually inaugurated or effected any changes is not 
material in so far as the application of the statute is concerned. I 
think this case falls squarely within the provision hereinbefore 
quoted and that said provision was intended to apply to just such 
cases. 

In view of the express prohibition against the use of any appro- 
priation to pay for the services involved, the fact that said services 
were rendered in accordance with orders from the Chief of Ordnance 
and that they may have been of value to the Government is not for 
consideration by this office. It was not within the jurisdiction of 
the Chief of Ordnance or the Secretary of War to order or contract 
for services for which no appropriation was available. 

Upon a review of the matter no differences are found and the 
settlement is sustained. 


WAR RISK INSURANCE. 


Monthly installments of war risk insurance accrued and unpaid at date of 
death of the insured, authorized to be paid under a Government life (con- 
verted) policy because of permanent and total disability, become part of 
the estate of the insured and are not payable to the beneficiary as such. 


Comptroller General McCarl to Williem H. Holmes, disbursing clerk, United 

States Veterans’ Bureau, November 10, 1921. 

I have your letter of November 1, 1921, submitting voucher stated 
in favor of Mary Magdalene Manson, the beneficiary under policy 
No. K-219-825, dated October 1, 1920, on the life of William Daniel 
Manson. It is stated that the insured applied for and was granted 
$10,000 Government life (converted) insurance on the ordinary life 
plan effective October 1, 1920; that subsequent to conversion the in- 
sured was given a rating of permanent and total disability, effective 
March 3 (or 12), 1920; and that he died December 18, 1920. 

The voucher is stated for the commuted value of 237 installments 
unpaid under the policy in one sum in accordance with the terms of 
the policy, amounting to $9,904; three installments accrued to the 








i, imi 22S Se ees 


DECISIONS OF THE COMPTROLLER GENERAL, 255 


insured prior to his death by reason of his permanent and total dis- 
ability, October, November, and December, 1920, $57.50 each, a total 
of $172.50; and refund of two monthly premiums, November and 
December, 1920, amounting to $27.80, waived by reason of the per- 


manent and total disability of the insured; a grand total of 
$10,104.30. 


You ask whether the installments accrued to the insured and unpaid 
at date of death may be paid to the beneficiary under the policy. 
No mention is made in your letter of the propriety of refunding to 
the beneficiary the premiums paid by the insured. 

Sections 400 and 402 of the act of October 6, 1917, 40 Stat., 409, 
and June 25, 1918, id., 615, provide: 


Sec. 400. That in order to give to every commissioned officer and enlisted man 
and to every member of the Army Nurse Corps (female) and of the Navy 
Nurse Corps (female) when employed in active service under the War Depart- 
ment or Navy Department greater protection for themselves. and their depend- 
ents than is provided in Article III, the United States, upon application to the 
bureau and without medical examination, shall grant insurance against the 
death or total permanent disability of any such person in any multiple of $500, 
and not less than $1,000 or more than $10,000, upon the payment of the 
premiums as hereinafter provided. 

Sec. 402. That the director, subject to the general direction of the Secretary 
of the Treasury, shall promptly determine upon and publish the full and exact 
terms and conditions of such contract of insurance. The insurance shall be 
payable only to a spouse, child, grandchild, parent, brother, or sister, and also 
during total and permanent disability to the injured person, or to any or all of 
them. The insurance shall be payable in two hundred and forty equal monthly 
installments. Provisions for maturity at certain ages for continuous install- 
ments during the life of the insured or beneficiaries, or both, for cash, loan, 
paid-up and extended values, dividends from gains and savings, and such other 
provisions for the protection and advantage of and for alternative benefits to 
the insured and the beneficiaries as may be found to be reasonable and prac- 
ticable may be provided for in the contract of insurance or from time to time 
by regulations. All calculations shall be based upon the American Experience 
Table of Mortality and interest at three and one-half per centum per annum, 
except that no deduction shall be made for continuous installments during the 
life of the insured in case his total and permanent disability continues more 
than two hundred and forty months. * * * 


Section 13 of the act of December 24, 1919, 41 Stat., 375, extends 
the class of beneficiaries named in section 402, and section 17 is in part 
as follows: 


That the Bureau of War Risk Insurance may make provision in the contract 
for converted insurance for optional settlements, to be selected by the insured, 
whereby such insurance may be made payable either in one sum or in install- 
ments for thirty-six months or more. * * * 


The policy is, in part, as follows: 


* * * This insurance is payable in monthly installments of $57.50 (here- 
inafter called the monthly installment) in the event of the total permanent 
disability of the insured or of his death, unless one of the optional settlements 
is selected as hereinafter provided, then, in the event of the death of the 
insured this insurance is payabie in accordance with the optional settlement 
so selected. 

This insurance, subject to the beneficiary provisions hereof, is payable to 
Mary Magdalene Manson—his wife—hereinafter called the beneficiary, in one 
sum, 

Upon due proof of the total permanent disability of the insured while this 
policy is in force, the monthly installments shall, except as hereinafter pro- 
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vided, be payable to the insured and continue to be so payable during total 
permanent disability so long as he lives, and payment of all premiums due 
after receipt of such proof during total permanent disability shall be waived. 

Upon due proof of the death of the insured while this policy is in force, the 
monthly installments, without interest, which have accrued since the death of 
the insured, the first installment being due on the date of the death of the 
insured, shall be paid to the beneficiary designated, and thereafter the pay- 
ment of the monthly installments shall continue to be so payable until two 
hundred and forty installments in all, including any paid to the insured during 
his lifetime on account of total permanent disability, shall have been paid; 
but if two hundred and forty or more installments shall have been paid to the 
insured on account of total permanent disability, no death benefit shall be 
payable. If optional settlement 1, 2, or 3 has been selected, payment shall be 
made accordingly, subject to deduction on account of disability payments. 

Under the provisions of law and the terms of the policy issued 
pursuant thereto the accrued and unpaid installments on the ma- 
turity of the policy because of the permanent and total disability of 
the insured belonged to the insured, and upon his death became a 
part of his estate. No provision of law or of the policy provides for 
or authorizes payment to a beneficiary under a policy of accrued 
and unpaid installments due the insured at date of death, and such 
amounts are not payable to the beneficiary under the policy, as 
such, the beneficiary’s rights under the policy being limited to those 
provisions for payments to the beneficiary specifically made. See 24 
Comp. Dec., 521; 26 id., 576, and 650, 652. 

On the facts appearing, the voucher is payable to the beneficiary 
only in the amount of the commuted value of 237 installments, 


stated in the papers to be $9,904. All papers received with your 
submission are returned herewith. 


MILITARY LEAVE OF ABSENCE. 


A National Guard officer may not be granted military leave of absence with pay 
from a civilian position under the Government while attending, under 
orders, a military service school for the purpose of pursuing a regular 
course of study. 


Comptroller General McCarl to the Secretary of the Treasury, November 
10, 1921. 


I have your letter of November 2 requesting decision of a question 
presented as follows: 


Hugh T. McClay, a clerk in this department, receiving an annual compensa- 
tion of $1,400, has applied for three months’ military leave to enable him to 
comply with the provisions of Special Orders, No. 98, office of the adjutant 
general, State of Maryland, which order details Mr. McClay, together with cer- 
tain other officers of the Maryland National Guard, to take a special course of 
mstruction for National Guard officers at the Infantry School at Camp Benning, 
Georgia, commencing on the 31st day of October, 1921, and ending the 31st day 
of January, 1922. A copy of Special Orders, No. 98, is attached hereto. 

Your decision is requested as to whether or not Mr. McClay can be granted 
leave of absence with pay for the period he is absent from his office in com- 
pliance with the orders above mentioned. 


The only law authorizing the granting of so-called military leave 
to Government employees who are members of the National Guard 
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of a State is section 80 of the act of June 3, 1916, 39 Stat., 203, which 
reads: 


Leaves of absence for certain Government employees.—All officers and em- 
ployees of the United States and of the District of Columbia who shall be mem- 
bers of the National Guard shall be entitled to leave of absence from their re- 
spective duties, without loss of pay, time, or efficiency rating, on all days dur- 
ing which they shall be engaged in field or coast defense training ordered or au- 
thorized under the provisions of this act. 


It is noted that this law provides for the granting of leave only 
“on days during which they shall be engaged in field or coast- 
defense training ordered or authorized under the provisions of this 
act.” Such training includes the participation in encampments, 
maneuvers, or other exercises, including outdoor target practice, 
such as is prescribed in sections 92 and 94 of the act of June 3, 1916, 
39 Stat., 206, but it can not be held to include the attendance at the 
military-service schools of the United States for the purpose of 
pursuing a regular course of study as contemplated under the pro- 
visions of*section 99 of the act, 39 Stat., 207. I assume that the 
detail in the case here presented is under authority of the provisions 
of said section 99, and such being the case the granting of military 
leave is not authorized. 

Under the provisions of said section 99 an officer of the National 
Guard while attending the school is entitled to the same pay and 
allowance to which an officer of the Regular Army of like rank 
would be entitled, not exceeding the pay and allowances of a captain. 
The law prescribes no limit as to the period of time for which the 
details may be made, and it would be unreasonable to presume, in 
the absence of specific legislation to that effect, that Congress in- 
tended to provide for the payment of the full pay and allowances of 
the officer’s grade while in attendance at an Army service school 
and pursuing a regular course of study which might require several 
months’ time, and in addition thereto to authorize payment of the 
salary of a position in the civil service in which no service was 
being rendered. 

The question submitted is answered in the negative. 


LONGEVITY PAY—NATIONAL GUARD OFFICERS. 


Officers of the National Guard attending camps of instruction are entitled, under 
the act of June 3, 1916, 39 Stat., 206, to the same basic pay as officers of like 
grades of the Regular Army, but as their status as State officers is not 
changed by attending such camps. they are not entitled by reason of prior 
Army service to the benefits of longevity pay conferred by section 1262, 
Revised Statutes, upon officers of the United States Army who have served 
five years or more. 


Decision by Comptroller General McCarl, November 12, 1921. 


The Chief of the War Department Division of the General Account- 
ing Office submitted October 8, 1921, for consideration a memorandum 
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decision to the effect that officers of the National Guard attending 
camps of instruction pursuant to section 94 of the act of June 3, 1916, 
39 Stat., 206, are not entitled to count prior service in the Regular 
Army or Armies of the United States for longevity pay purposes. 

Section 94 of the act of June 3, 1916, 39 Stat., 206, after authorizing 
the participation of the National Guard, in whole or in part, in en- 
campments, maneuvers, or other exercises, including outdoor target 
practice, provides that: 


* * * the officers and enlisted men of such National Guard while so engaged 
shall be entitled to the same pay, subsistence, and transportation as officers and 
enlisted men of corresponding grades of the Regular Army are or hereafter may 
be entitled by law. 


Officers of the National Guard authorized to attend and while 
attending a camp of instruction are not in the service of the United 
States. While at such camps they continue to be State officers and do 
not at any time pass into the service of the United States, Zouston v. 
Moore, 5 Wheat., 1,27 Comp. Dec., 634; 1017. The law authorizing 
Army officers to count certain prior service for longevity pay purposes 
is inapplicable. 

The rate of pay of officers of the Army is fixed by the act of May 11, 
1908, 35 Stat., 108, with the temporary increase authorized by the act 
of May 18, 1920, 41 Stat., 601. The rate of longevity is fixed by section 
1262, Revised Statutes, at 10 per cent of the current yearly pay for 
each term of five years of service. National Guard officers while attend- 
ing camps of instruction are entitled to the “ same pay” as that pro- 
vided for officers of the Army of corresponding grades. It is my opin- 
ion that Congress did not by the language used intend thereby to in- 
clude compensation for length of service, either State or Federal, as 
a reward for long and faithful service, but only that such officers 
should receive the same pay exclusive of longevity pay as officers of 
like grades in the Regular Army. 

The memorandum decision is approved. 


AVIATION PAY—WARRANT OFFICERS OF THE ARMY. 


Warrant officers of the Army assigned to air stations are not entitled under 
act of June 4, 1920, 41 Stat., 768, to 50 per cent increase of pay for flight 
duty. 


Comptroller General McCarl to Lieut. Frank C. Peters, United States Army, 

November 14, 1921. 

By reference of November 1, 1921, I have your letter dated Oc- 
tober 17, 1921, with accompanying papers, wherein decision is re- 
quested as to whether you are authorized under the act of June 4, 
1920, 41 Stat., 768, to make a payment of 50 per cent increase of the 
pay of a warrant officer as fixed by section 4a of the act of June 4, 
1920, 41 Stat., 761, on a voucher presented to you by Warrant Officer 
Wilburn C. Dodd, assigned to duty at an Air Service station, who was 
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detailed to duty requiring regular and frequent aerial flights by di- 
rection of Maj. Martin, in the absence of a determination by an au- 
thorized officer of the War Department that Dodd’s duties were such 
as “required him to participate regularly and frequently in aerial 
flights.” 

The Army Regulations of 1913, paragraph 1269}, as amended by 
C. A. R. No. 107 of July 22, 1920, provide that officers and enlisted 
men of the Air Service may be detailed for aviation duty by the com- 
manding officer of the station, but others must be detailed by The 
Adjutant General of the Army. There appears no detail in the pres- 
ent case, in accordance with regulations. 

See also 1 Comp. Gen., 67, where it was held that the permission, 
request, or direction of a subordinate officer for another serving un- 
der him to engage in regular and frequent aerial flights conferred no 
right to aviation duty pay, but, as a condition precedent thereto, it 
must be determined by an authorized official of the War Department 
that the duty was such as required participation in regular and fre- 
quent aerial flights. 

Aside from this, however, the duties of warrant officers are the 
clerical, administrative, and supply duties theretofore performed by 
Army field clerks. They are assigned to posts to serve as assistants 
to quartermasters and to take the place of field clerks. General Or- 
ders No. 65, War Department, 1920. Such duties are not those of a 
combatant and are not compatible or congruous with those of a per- 
son necessarily required to participate regularly and frequently in 
aerial flights. 27 Comp. Dec., 1078. 

Payment of the voucher herewith returned is unauthorized. 


UNITED STATES VETERANS’ BUREAU—WITNESSES. 


The appropriation “ Military and naval compensation,” made available for 
expenditure by the United States Veterans’ Bureau by the act of August 9, 
1921, 42 Stat., 155, may be used for payment of fees and mileage of wit- 
nesses in actions against persons other than the United States for personal 
injuries to ex-service men under section 313 of the war risk insurance act. 


Comptroller General McCarl to William H. Holmes, disbursing clerk, United 

States Veterans’ Bureau, November 15, 1921. 

I have your letter of November 5, 1921, requesting decision 
whether you are authorized to pay from the appropriation “ Military 
and naval compensation” a voucher for $3.40 in favor of R. D. 
Chapman, representing his fees and mileage as a witness attending 
the trial of the case of White v. Atlantic and Charlotte Air Line 
Rk. R. Co. and Southern R. R. Company, a suit brought by the Direc- 
tor of the Veterans’ Bureau under section 313 of the war risk 
insurance act, as amended, in behalf of a compensation beneficiary 
of the bureau. 
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Section 318 of the war risk insurance act, as amended by section 18 
of the act of June 25, 1918, 40 Stat., 613, provides for prosecution 
by the director of causes of action against persons other than the 
United States for personal injuries to ex-service men for which com- 
pensation is payable by the bureau under provisions of war risk 
insurance laws. 

Section 21 of the act of August 9, 1921, 42 Stat., 155, further 
amends the said section 313 by adding thereto subsection (2a) as 
follows: 

The Veterans’ Bureau is hereby authorized to pay the beneficiary or other 
person or persons in whose name an action may have been commenced or 
prosecuted, and to all witnesses in such action fees and mileage, the same as is 
now paid and allowed to witnesses in the United States courts in going to, 
remaining at, and returning from place of trial, and without any regard to 


whether the action, if any, is brought or prosecuted in a court of the United 
States or some other court. 


This section provides clearly and specifically for payment of fees 
and mileage to witnesses in actions brought under the section. The 
question for decision is what appropriation of the bureau, if any, is 
available for such payment. 

The appropriation for military and naval compensation made by 
the act of March 4, 1921, 41 Stat., 1374, provides in terms for such 
compensation only and for no other expenses of the bureau. I find 
no specific provision for fees and mileage of these witnesses in any 
other appropriation of the bureau, but section 8 of the act of August 
9, 1921, makes all unexpended balances of appropriations made for 
carrying out the provisions of war risk insurance laws available for 
expenditure by the Veterans’ Bureau in such manner as the director 
deems necessary “in carrying out the purposes of this act.” One of 
those purposes was to make provision for payment of fees and mile- 
age to witnesses in actions brought under section 313 of the war risk 
insurance act, 

The appropriation for military and naval compensation is the 
appropriation which receives the benefit of any recovery on these 
actions and may properly be used to pay fees and mileage of wit- 
nesses summoned to testify therein. You are authorized to pay the 
voucher submitted accordingly. 


NAVY PAY CLERKS—SEA-DUTY PAY AND COMMUTATION OF 
QUARTERS, HEAT, AND LIGHT FOR DEPENDENTS. 


A pay clerk of the Navy is not entitled to sea-duty pay, nor to commutation 
of quarters, heat, and light for dependents, for period he is merely officed 
on board a receiving ship engaged in settling the accounts of other vessels, 
and not attached to the ship as a part of its complement for service at sea. 

Comptroller General McCarl to Lieut. Com. G. P. Shamer, United States 

Navy, November 15, 1921. 


I have your letter of June 2, 1921, asking— 


1. Whether Pay Clerk Frederick C. Huber is entitled to 10 per cent addi- 
tional pay for service at sea for the period from March 15 to April 5, 1921, 
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while on board the receiving ship (U. S. S. Intrepid) in the performance of the 
duty of settling the accounts of officers of vessels of the train, Pacfic Fleet, and 
the transference of them to his successor. 

2. If not, whether such duty was “ duty in the field’ for the purposes of pay- 
ment to him of commutation of quarters and heat and light for dependents. 


The facts appear as follows: 


December 23, 1920.—Radio orders to claimant, U. S. S. Minneapolis, San 
Diego, Cal., that when Minneapolis placed out of commission detached, and 
proceed and report on U. S. 8S. Nanshan for duty with officer having account 
of vessels’ train, Pacific Fleet, not carrying supply officers. 

January 4, 1921.—Orders confirmatory of above despatch. 

February 28, 1921.—Orders of Secretary of the Navy revoking despatch 
orders of December 23, 1920, and confirmatory orders of January 4, 1921, and 
directing to regard himself detached from his present station, and from such 
other duty as assigned, and to report as follows: 

“When the accounts of the vessels of the train, Pacific Fleet, not carrying 
supply officers are transferred to the supply -officer, U. S. S. Frederick, and 
when the U. S. 8S. Minneapolis is placed out of commission, detached, to San 
Diego, California, and report to the commandant eleventh naval district for 
duty with the supply officer at the naval base.” 

March 15, 1921.—Received above orders, U. S. S. Minneapolis, navy yard, 
Mare Island, Cal., and detached. Reported to H. Harsey, lieutenant com- 
mander U. S. N., aid to commandant, navy yard, Mare Island, and directed 
to report to commanding officer of the receiving ship, Mare Island, in connec- 
tion with settling and transferring accounts of officers of vessels of train, 
Pacific Fleet, not carrying supply officers, and upon completion of that duty to 
proceed to San Diego, Cal., and report to commandant in accordance with 
erders of February 28, 1921. Reported on same date on the receiving ship and 
assigned quarters on board. 

April 5, 1921.—Detached and ordered to proceed and carry out provisions of 
orders of March 15, 1921; April 18, 1921, reported San Diego. 

May 11, 1921.—Orders of March 15, 1921, approved by Bureau of Navigation. 


It appears that claimant was on board the receiving ship (the 
Intrepid) at Mare Island for the period of the claim solely for the 
purpose of completing the settlement of the accounts of certain vessels 
of the train, Pacific Fleet, and transferring them to his successor, 
and that his duties were not duties of the receiving ship itself, but 
merely duties on board of her. 

Such duty was not in itself sea duty, but duty that might be per- 
formed at any place the Secretary of the Navy might designate. It 
is frequently performed at the home of the officer. The receiving 
ship in this case appears to have been merely office quarters for his 


use in its performance in so far as his connection with the receiving 
ship itself was concerned. 


His status was no more service at sea on the receiving ship while 
he was merely in the occupancy of office quarters on board her for the 
purpose of the settlement of accounts of other vessels than it would 
have been had he been in the occupancy of the quarters as a passenger 
on the vessel. See 23 Comp. Dec., 52. 

Even had claimant been properly attached to the receiving ship 
as a part of its complement instead of merely officed on board of her 
in order to be entitled to the 10 per cent additional pay for service at 
sea it would have to be affirmatively shown that for said period he in 
fact lived and messed on board the receiving ship and was subjected 
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to the restrictions, regulations, and requirements incident to duty on 
the high seas. 19 Comp. Dec., 136. There is no showing to this 
effect in this case. 

As claimant was not for the period of the claim attached to the 
receiving ship as a part of its complement for service at sea, but 
merely officed on board her, he could not have been for that period 
in the status of on duty “in the field” for the purposes of commu- 


tation of quarters, or heat and light for dependents. 23 Comp. Dec., 
52; 24 éd., 610. 
Your questions are answered in the negative. 


WAR SERVICE GRATUITY TO MIDSHIPMEN. 


Midshipmen in training at the Naval Academy as students are not persons 
“serving in the military or naval forces of the United States” within the 
meaning of section 1406 of the act of February 24, 1919, 40 Stat., 1151, and 
on resignation or discharge under honorable conditions are not entitled to 
the $60 war service gratuity authorized by that act. 


Decision by Comptroller General McCarl, November 16, 1921. 

Commander S. Bryan (S. C.), United States Navy, applied Oc- 
tober 11, 1921, for revision of the action of the Auditor for the Navy 
Department in disallowing in settlement No. 16265, dated April 14, 
1921, of his disbursing account for the fractional first quarter, 1920, 
expenditures, made on public bills, for $60 discharge gratuities paid 
to midshipmen at the Naval Academy under the act of February 24, 
1919, 40 Stat., 1151. 

The act of February 24, 1919, provides as follows: 


Sec. 1406. That all persons serving in the military or naval forces of the 
United States during the present war who have, since April 6, 1917, resigned or 
been discharged under honorable conditions (or, in the case of reservists, been 
placed on inactive duty), or who at any time hereafter (but not later than the 
termination of the current enlistment or term of service) in the case of the 
enlisted personnel and female nurses, or within one year after the termination 
of the present war in the case of officers, may-resign or be discharged under 
honorable conditions (or, in the case of reservists, be placed on inactive duty), 
shall be paid, in addition to all other amounts due them in pursuance of law, 
$60 each. 

This amount shall not be paid (1) to any person who though appointed or 
inducted into the military or naval forces on or prior to November 11, 1918, 
had not reported for duty at his station on or prior to such date; or (2) to 
any person who has already received one month’s pay under the provisions of 
section 9 of the act entitled “An act to authorize the President to increase 
temporarily the military establishment of the United States,” approved May 
18, 1917; or (3) to any person who is entitled to retired pay; or (4) to the 
heirs or legal representatives of any person entitled to any payment under 
this section who has died or may die before receiving such payment. In the 
ease of any person who subsequent to separation from the service as above 
specified has been appointed or inducted into the military or naval forces of the 
United States and has been or is again separated from the service as above 
specified, only one payment of $60 shall be made. 


In decision of Comptroller of the Treasury, dated October 4, 1919, 
26 Comp. Dec., 236, the question was whether cadets of the United 
States Military Academy, who have been honorably discharged since 
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April 6, 1917, on account of deficiencies in studies or physical disa- 
bility, are entitled to the payment of the $60 discharge gratuity as 
provided in the act of February 24, 1919. The decision held that a 
vadet in training at the United States Military Academy is not a 
person serving in the military or naval forces of the United States 
within the meaning of section 1406 of the act of February 24, 1919. 
The only question for determination is whether midshipmen at the 
Naval Academy were “ serving ” in the naval forces in contemplation 
of that act. 

Midshipmen at the Naval Academy are persons undergoing in- 
struction or preparation for future naval service. Their status is 
that of students. They are not rendering service nor are they being 
paid for service. The law contemplates that their expenses be borne 
by the Government, and the “ pay” they receive is not remuneration 
for service but money paid to meet expenses. Since they render no 
service, midshipmen at the Naval Academy are not “ persons serving ” 
in the naval forces as contemplated in the act of February 24, 1919, 
and therefore they are not entitled to the $60 gratuity on resignation 
as provided in that act. 

Accordingly, upon this review no differences are found. The 
auditor’s settlement is sustained. 


AVIATION PAY TO STAFF OFFICERS OF ARMY. 


A staff officer of the Army is not entitled to the 50 per cent increase of pay 
authorized by the act of June 4, 1920, 41 Stat., 768, for aerial flight duty, 
notwithstanding the proper performance of his staff duties may at times 
include a participation in aerial flights. 


Comptroller General McCarl to Capt. E. O. Hopkins, United States Army, 
November 17, 1921. 


I received on November 8 your letter of November 3, 1921, sub- 
mitting for decision voucher stated in favor of Capt. C. H. M. Rob- 
erts, Ordnance Department, United States Army, for flying pay 
October 7 to 31, 1921. The voucher has not been extended and does 
not show the amount claimed. Vouchers submitted by a disbursing 
officer for advance decisions should be complete in every detail when 
submitted. 25 Comp. Dec., 653. 

Paragraph 5 of Special Orders, No, 25-O, dated War Department, 
January 31, 1921, is as follows: 

Captain Claudius H. M. Roberts, Ordnance Department, is announced as being 


on duty requiring him to participate regularly and frequently in aerial flights 
from October 1, 1920. 


Paragraph 12693, Army Regulations, as amended by C. A. R. 107, 
July 22, 1920, is in part as follows: 


Officers and enlisted men of the Army, other than personnel of the Air 
Service, whose duty requires them to take part in regular and frequent aerial 
flights may be detailed on such duty by The Adjutant General of the Army upon 
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the recommendation of the chief of any branch of the service. The order 
specifying such detail will include a description of the duties which necessitate 
such detail. In the Air Service such detail may be made by the chief of the Air 
Service or the commanding officer of the aviation station or organization to 
which such officer or enlisted man may be assigned or attached, 


Capt. Roberts, under date of October 31, 1921, has certified as 
follows: 


I certify that during the period for which flying pay is claimed on the attached 
voucher I was on duty requiring regular and frequent participation in aerial 
flights, and that during such period I participated in regular and frequent 
flights, at the rate of not less than ten flights per month, and as pilot if I hoid 
such rating. 


You state: 


Capt. Roberts was detailed to flying duty for the purpose of conducting tests 
of aircraft bombs and components. The design, construction, and test of bombs 
and other items of aircraft armament is a function of the Ordnance Depart- 
ment, and responsibility for the proper performance of the duties involved 
rests with the Ordnance Department. In carrying out these functions it became 
necessary for Ordnance officers to engage in flying duty, and orders to a flying 
status were issued by The Adjutant General of the Army upon request of the 
Chief of Ordnance. 


Decision is therefore requested whether the increased pay for 
flying duty claimed by Capt. Roberts can be paid under the appro- 
priation “ for aviation increase, to officers of the Air Service, $1,000,- 
000,” contained in the act of June 30, 1921, 42 Stat., 74; or whether 
the increase in this case may be paid under the appropriation “ for 
pay of officers of the line and staff, $46,000,000,” in the same act, 
page 73, the officer not being an officer of the Air Service. 

Sections 2, 4, and 13-a of the act of June 4, 1920, 41 Stat., 759, 760, 
and 768, so far as here material are as follows: 


Sec. 2. Composition of the Regular Army: The Regular Army of the United 
States shall consist of the Infantry, the Cavalry, the Field Artillery, the Coast 
Artillery Corps, the Air Service, the Corps of Engineers, the Signal Corps, 
which shall be designated as the combatant arms or the line of the Army; the 
General Staff Corps; The Adjutant General’s Department; the Inspector Gen- 
eral’s Department; the Judge Advocate General’s Department; the Quarter- 
master Corps; the Finance Department; the Medical Department; the Ordnance 
Department; the Chemical Warfare Service; the officers of the Bureau of 
Insular Affairs; the officers and enlisted men under the jurisdiction of the 
Militia Bureau; the chaplains; the professors and cadets of the United States 
Military Academy ; the present military storekeeper ; detached officers ; detached 
enlisted men; unassigned recruits; the Indian Scouts; the officers and enlisted 
men of the retired list; and such other officers and enlisted men as are now 
or may hereafter be provided for. * * * 

Sec.4. * * * Officers of all grades in the Infantry, Cavalry, Field Artillery, 
Coast Artillery Corps, Corps of Engineers, and Medical Department; officers 
above the grade of captain in the Signal Corps, Judge Advocate General’s De- 
partment, Quartermaster Corps, Ordnance Department, and Chemical War- 
fare Service, all chaplains and professors, and the military storekeeper 
shall be permanently commissioned in their respective branches. AIL officers 
of the General Staff Corps, Inspector General’s Department, Bureau of In- 
sular Affairs, and Militia Bureau shall be obtained by detail from officers 
of corresponding grades in other branches. Other officers may be either detailed, 
or with their own consent be permanently commissioned, in the branches to 
which they are assigned for duty. 

Sec. 13a. Atk Service.—There is hereby created an Air Service. The Air 
Service shall consist of one Chief of the Air Service with the rank of major 
general, one assistant with the rank of brigadier general, one thousand five hun- 
dred and fourteen officers in grades from colonel to second lieutenant, inclusive, 
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and sixteen thousand enlisted men, including not to exceed two thousand five 
hundred flying cadets, such part of whom as the President may direct being 
formed into tactical units, organized as he may prescribe: Provided, That not 
to exceed 10 per centum of the officers in each grade below that of brigadier 
general who fail to qualify as aircraft pilots or as observers within one year 
after the date of detail or assignment shall be permitted to remain detailed 
or assigned to the Air Service. Flying units shall in all cases be commanded 
by flying officers. Officers and enlisted men of the Army shall receive an in- 
crease of 50 per centum of their pay while on duty requiring them to partici- 
pate regularly and frequently in aerial flights; and hereafter no person shall 
receive additional pay for aviation duty except as prescribed in this section: 
Provided, That nothing in this act shall be construed as amending existing 
provisions of law relating to flying cadets. 


The question arises whether all “officers * * * of the Army 
shall receive an increase of 50 per cent of their pay while on duty 
requiring them to participate regularly and frequently in aerial 
flights,” or whether this provision is applicable only to officers of the 
Army commissioned in the Air Service or serving therein by detail ; 
and this question will be considered before attempting to answer the 
specific question you have presented as to the availability of an ap- 
propriation to pay such an increase to an officer other than an officer 
of the Air Service. 

The act of March 2, 1913, 37 Stat., 705, provided for the payment 
of increased pay at the rate therein fixed “ for such officers as are 
now or may be hereafter detailed by the Secretary of War on avia- 
tion duty,” with a proviso that such increase “ shall be given to such 
officers only as are actually flyers of heavier than air craft, and while 
so detailed.” This provision was superseded by the act of July 18, 
1914, 38 Stat., 514, “ to increase the efficiency of the Aviation Service 
of the Army.” This act provided for the detail to Aviation Service 
of a specified number of officers, created the ratings of junior military 
aviator and military aviator with advanced rank while holding those 
ratings; to maintain the number of officers fixed authorized the detail 
from the line of the Army as “ aviation students” of unmarried lieu- 
tenants not over 30 years of age; and authorized a 25 per cent in- 
crease of pay of “aviation students” and percentage increases for 
junior military aviators and military aviators “ while on duty that 
requires him to participate regularly and frequently in aerial flights.” 
These provisions were superseded by the provisions of section 13 of 
the act of June 3, 1916, 39 Stat., 174, which fixed the number of officers 
in the Aviation Section, Signal Corps, provided for the rating of 
aviation officers, when qualified therefor, as junior military aviators 
and military aviators with increased rank, and authorized a 25 per 
cent increase in pay to “each aviation officer” and percentage 1n- 
creases to junior military aviators and military aviators “ while on 
duty that requires him to participate regularly and frequently in 
aerial flights.” 

It is thus seen that in the permanent law for the Aviation Service 
of the Signal Corps to and including the act of June 3, 1916, pro- 
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vision was made for increased pay while on duty requiring the officer 
to participate regularly and frequently in aerial flights only in the 
case of officers assigned to or serving by detail in the Aviation Section 
of the Signal Corps. 

The act of July 24, 1917, 40 Stat., 243, “ to authorize the President 
to increase temporarily the Signal Corps of the Army and to pur- 
chase, manufacture, maintain, repair, and operate airships, and to 
make appropriations therefor,” contains the following provision, 
page 245: 

Any officer attached to the Aviation Section of the Signal Corps 
for any military duty requiring him to make regular and frequent 
flights shall receive an increase of twenty-five per centum of the pay 
of his grade and length of service under his commission. 

This is the only provision of law found for the payment of in- 
creased pay to officers other than Aviation or Air Service officers; it 
is found in a statute enacted for a temporary purpose as indicated 
by its title, and while apparently permanent legislation, its primary 
purpose was to provide for the unusual and uncertain situations 
arising by reason of the war in which the Nation was then engaged. 

The present law, act of June 4, 1920, designates the Air Service as 
a part of the combatant arms or the line of the Army; fixes the num- 
ber of officers therein; provides that officers of the Army may serve 
therein by detail or with their own consent may be permanently 
commissioned in the Air Service; and provides for an increase of 50 
per cent in the pay of “officers * * * of the Army * * * 
while on duty requiring them to participate regularly and frequently 
in aerial flights,” and the Army appropriation act provides funds 
“ for aviation increase ” only “to officers of the Air Service.” 

There is for consideration, therefore, whether the provision found 
in section 13-a of the act of June 4, 1920, for increased pay for 
participation in regular and frequent aerial flights includes staff 
officers who' are required in the performance of their regular and 
appropriate duties to make flights. 

The purpose and design of the statute providing increased pay was 
to induce officers and men to undertake service in the Air Service 
that that service may become an efficient and effective arm of the com- 
batant Army. Read in the light of prior legislation on the subject, 
it is evident that the present law does not contemplate that a staff 
officer who is occasionally required to participate in flights in the 
performance of his regular and appropriate staff duties shall be paid 
the increase provided as an inducement to secure men for the perma- 
nent, regular, combatant Air Service. The dangers and risks oc- 
curring in the performance of the duties of the Staff Corps and de- 
partments are incident to officers in those corps and departments, and 
when the proper performance of those duties involves participation in 
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flights the officers concerned are not entitled to increased pay therefor. 
27 Comp. Dec., 1078; and see also 26 Comp. Dec., 81, 226, and 776. 
You are not authorized to pay the voucher. 


REFUND OF CONSULAR FEES. 


Under section 305 of the act of June 10, 1921, 42 Stat., 24, accounting for con- 
sular fees on and after July 1, 1921, is required to be to the General Ac- 
counting Office. 

Refundment of consular fees for invoices covering shipments of merchandise 
to the United States from foreign countries is authorized only when the 
invoices are imperfect or erroneously issued as a result.of the fault or 
negligence of the consular officer. 


Decision by Comptroller General McCarl, November 18, 1921. 


The Chief, State and Other Departments Division, submitted Oc- 
tober 24, 1921, the following: 


The question of refunding to shippers the cost of consular invoices covering 
shipments of merchandise to the United States from foreign ports, when said 
invoices are imperfect or have not been used for some reason, is one that 
assumes some importance in this division. The subject of “ invoices on impor- 
tations” is covered by paragraphs 654-699 of Consular Regulations of 1896, 
and “replace invoices” are treated of in the second part of paragraph 691 of 
said regulations. Paragraph 691 deals with “certification after shipment” 
and “replace invoices” and under neither head is the subject of refund ad- 
verted to; it is more either for the modification of an invoice already in use 
or for the issuance of an invoice covering a shipment already on the sea 
without an invoice, e. g., a shipment of perishable merchandise requiring quick 
handling. 

The practice of refunding fees paid for invoices probably originated in the 
idea that it was but simple justice to refund such fees to shippers who were 
compelled to purchase duplicate invoices on account of mistakes made by the 
consuls issuing them, and then little by little the practice was extended to 
take in cases in which the error was on the side of the shipper; at first it was 
designed to include only such cases as involved circumstances of peculiar hard- 
ship; and then it began to embrace the refunding of almost every invoice issued 
that did not cover thea shipment, whether the imperfection was due to the 
issuing consular officer or not; and even invoices that were not used because 
the shipper decided to delay shipment or to change consignees or the like; 
and there are traditions that, at times, there were arguments in favor of 
broadening the scope of the practice submitted by high State Department 
officials, influential diplomatic and consular officers, and others, to the effect 
that the refunds were only a small percentage of the invoices issued and that 
liberal dealing with importers living in foreign countries—and even our own 
American importers—tended to the cultivation of amiable and generous senti- 
ments mutually between American and foreign citizens and to encourage com- 
merce. This is perhaps as reasonable an explanation of the rise of this practice 
as can be made. 

Under the system preceding the inauguration of the General Accounting Office 
the Auditor of the Treasury for the State and Other Departments sent out 
directions to the consular officer, who had issued an invoice the cost of which 
was to be refunded, authorizing him to. refund the cost out of any fees in his 
possession; and this was done under the provisions of sec. 1747, R. S., which 
provides that consular fees “shall be accounted for to the Secretary of the 
Treasury and held subject to his draft or other directions.” The Auditor of 
the Treasury for the State and Other Departments acted for the Secretary of 
the Treasury in giving these directions to the consular officers. Part of the 
provisions of sec. 1747, R. S.—that these fees “shall be accounted for to the 
Secretary of the Treasury ’—have been diverted from the Treasury Depart- 
ment and placed under the jurisdiction of the General Accounting Office by 
sec. 805 of “ Public, No. 13—67th Congress ” (General Accounting Office), title 3, 
page 6; and I am inclined to think that the remaining part of sec. 1747, R. S., is 
practically under the direction of the Comptroller General. 
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If the Comptroller General concludes that such is the case, there is submitted 
for his consideration the question of whether it is expedient to continue the 
practice of directing the refunding of the cost of consular invoices that are de- 
fective for other reasons than the negligence or fault of the consular officers 
issuing them. 

There is also a question whether sec. 10 of act of April 5, 1906, 34 Stat., 102, 
in respect to consular documentary fee stamps, may not have some bearing upon 
this question. 


Section 1747, Revised Statutes, amended by sections 2 and 3 of the 
act of April 5, 1906, 34 Stat., 99-100, by the elimination of com- 
mercial and vice commercial agents, provides: 


All fees collected by the consuls general, consuls, and by vice consuls ap- 
pointed to perform their duties, or by any other persons in their behalf, shail 
be accounted for to the Secretary of the Treasury, and held subject to his draft. 
or other directions. 


Section 10 of the act of April 5, 1906, 34 Stat., 102, provides: 


Sec. 10. That every consular officer shall be provided and kept supplied with 
adhesive official stamps, on which shall be printed the equivalent money value 
of denominations and to amounts to be determined by the Department of State, 
and shall account quarterly to the Department of State for the use of such 
stamps and for such of them as shall remain in his hands. 

Whenever a consular officer is required or finds it necessary to perform any 
consular or notarial act he shall prepare and deliver to the party or parties at 
whose instance such act is performed a suitable and appopriate document as 
prescribed in the consular regulations and affix thereto and duly cancel an adhe- 
sive stamp or stamps of the denomination or denominations equivalent to the fee 
prescribed for such consular or notarial act, and no such act shall be legally 
valid within the jurisdiction of the Government of the United States unless such 
stamp or stamps is or are affixed and canceled. 


Section 305 of the act approved June 10, 1921, 42 Stat., 24, provides: 


Sec. 305. Section 236 of the Revised Statutes is amended to read as follows: 

“Sec. 236. All claims and demands whatever by the Government of the 
United States or against it, and all accounts whatever in which the Government 
of the United States is concerned, either as debtor or creditor, shall bé settled 
and adjusted in the General Accounting Office.” 


That, by virtue of the provisions of section 305 of the act approved 
June 10, 1921, the accounting for fees on and after July 1, 1921, is 
required to be to the General Accounting Office instead of to the Sec- 
retary of the Treasury, is apparent. It may also be said that what- 
ever may have been the authority given the Secretary of the Treasury 
by section 1747, Revised Statutes, it mainly concerned the disposition 
of the fees for Treasury uses and not to authorize refunds. 

That part of section 1747, Revised Statutes, providing that the fees 
shall be held subject to the draft or other directions of the Secretary 
of the Treasury may to this extent be considered as unaffected by 
section 305 of the act of June 10, 1921. 

I find no warrant in law for the practice heretofore followed of 
authorizing refundments of fees except under circumstances showing 
conclusively that the consul was entirely at fault—for instance—in 
defectively executing an invoice, thus necessitating the issuance of a 
substitute or replace invoice. Section 691, Consular Regulations of 
1896. The fee charged is one provided by law for a service. Sections 
518, 519, and 533, Consular Regulations of 1896. If the consul im- 
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perfectly executes an invoice, thus necessitating the issuance of an- 
other, there in reality has been but one service for which the importer 
should be charged the customary legal fee. Ifa service has been per- 
formed in the execution of an otherwise proper invoice, subsequent 
developments which render its use unnecessary do not operate to enti- 
tle the importer to a refund of the fee exacted. 

It follows, therefore, that if the consul, through no fault of the im- 
porter, has executed an imperfect invoice for which he has charged 
the customary legal fee, he may thereafter execute in its stead a 
replace invoice without exaction of a further fee. The imperfectly 
executed invoice, together with the facts constituting the justification 
for the issuance of the replace invoice, should accompany the quarterly 
account (sec. 567, Consular Regulations of 1896) for examination and 
action in connection with the settlement thereof. Section 523, Con- 
sular Regulations of 1896; 14 Comp. Dec., 585. If a situation arises 
under which there is a doubt as to whether the replace invoice should 
be issued and executed without fee, the fee should be charged and the 
matter submitted to this office for directions as to refundment. 

The question of documentary fee stamps, section 10 of act of April 
5, 1906, appears to have no direct bearing upon the matters here con- 
sidered, but in so far as accounting for the stamps issued may be con- 
sidered, such as may be used for replace invoices should be accounted 
for through the credit for those upon the spoiled or defective invoice. 


The procedure as modified should be followed accordingly. 


FEDERAL CONTROL OF TELEPHONES—PAYMENT OF AWARDS. 


Making and acceptance of an award on or prior to June 30, 1921, of compensation 
due a telephone company from the Unite] States covering period of Federal 
control, under authority of the act of July 16, 1918, 40 Stat., 904, sufficiently 
obligated the appropriation provided for payment of such award by act of 
June 5, 1920, 41 Stat., 1021, available until June 30, 1921, to authorize pay- 
ment of the award after that date. 

Where litigation is pending involving the right of claimants to an award of 
compensation due a telephone company from the United States covering 
period of Federal control, settlement should be certified in favor of the 
clerk of the court having jurisdiction, for payment into registry of that 
court, to be distributed in accordance with court decree. 


Decision by Comptroller General McCarl, November 18, 1921. 
The Chief, Post Office Department Division, submitted November 
12, 1921, the following: 


The papers attached relate to an award of $613.20, made by the Postmaster 
General, acting for the President, to the Brevard Telephone Company, a 
privately owned line, in the State of North Carolina. 

The award is based upon the Act of Congress approved July 16, 1918, 40 
Stats., 904, which gave to the President the right of determination by award of 
the compensation due telephone companies taken over by the United States for 
operation between July 31, 1918, and July 31, 1919. 

The deficiency act of June 5, 1920, appropriated $14,000,000.00 “to remain 
available until June 30, 1921,” for the payment of the services rendered as 
noted above. 

1. Is the above appropriation now available for the payment of the award? 
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2. If the appropriation is not available, should this be included among claims 
certified to Congress for appropriation? 

The papers in the case have included therein a certified copy of exhonoratur 
issuing out of the District Court of the United States for the Western District 
of North Carolina, dated June 22, 1921, directing that the amount of the award 
be paid into the registry of that court. 

1. If this award can now be paid from the above appropriation on a warrant 
issuing from this office, shall the payee of said warrant be in the name of the 
clerk of the District Court of the United States for the Western District of 
North Carolina, Asheville Division, or in the name of the Brevard Telephone 
Company, a privately owned business, 

If it is necessary to certify this award to Congress, shall it be in the name 
of the District Court as above stated, or in the name of the Brevard Telephone 
Company? 


The act of July 16, 1918, 40 Stat., 904, provided, in the discre- 
tion of the President, during the continuation of the then existing 
war, for the supervising, taking possession, and assuming control 
of any telephone system, etc., providing that just compensation 
should be made for such supervision, possession, control, or operation. 

The act of July 11, 1919, 41 Stat., 157, repealed that part of the 
act of July 16, 1918, relating to supervision, possession, control, or 
operation of such telephone systems, etc., effective at midnight on 
July 31, 1919. 

The act of June 5, 1920, 41 Stat., 1021, provided an appropriation 
for the payment of awards of the just compensation referred to in 
the acts of July 16, 1918, and July 11, 1919, such appropriation, by 
its terms, to remain available until June 30, 1921. 

The Postmaster General on a date not shown but apparently on or 
before May 31, 1921, made an award to the Brevard Telephone Com- 
pany, Brevard, N. C., as evidenced by his certificate of June 25, 
1921, in the following terms: 
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Amount Interest at Total 








ve + ‘ due as of | 5percent | amount 
Name and address of creditor. Aug. 1, to Jan. 1, | due Jan. 1, 
1919. 1921. 1921. 





$572.57 | $40.63 | $613. 20 
| * * 


| $572 | 


Brevard Telephone Co., Brevard, N. C.!..........---- 
* . * 7 





1There being two claimants for the compensation due the Brevard Telephone Company, 
a bill of interpleader was filed in the District Court of the United States for the Western 
District of North Carolina. Copy of exhonoratur signed by the United States district 
judge is attached hereto. The total amount due, $572.57 principal and $40.63 interest, 
should be paid to the clerk of the United States District Court at Asheville, North 
Carolina. 









Acting under the direction of the President, I hereby certify that the above 
amounts are correct and are due to the companies named in compliance with 
the joint resolution of the Congress of July 16, 1918, and the act of July 11, 1919. 


The petition or bill of interpleader, filed May 31, 1921, by a United 
States attorney, prosecuting on behalf of the Government, recited 
that an award had been made to the Brevard Telephone Co.; that 
no exception to the award had been taken, but that the amount was 
claimed by two named defendants; that the Government was ready 
and desirous of paying the said amount in fina] discharge of all its 
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obligations in the premises; and its prayer for relief was in the 
following terms: 

* * * Wherefore, the United States Government prays that subpcena 
issue for all defendants in the cause returnable on the 15th day of June, 1921, 
in the Asheville division of this court, and that the United States be per- 
mitted to pay into the court the amount of said compensation in full dis- 
charge of all its liability in connection with the premises, and that the defend- 
ants proceed in the premises as their interests may appear to them. * * * 


In conformity therewith process issued against the defendants, 
answers to the bill were filed, and the following order of the court 
was issued on June 22, 1921: 

* * * Tt appearing to the court by the answers of the defendants filed 
in this cause that the Brevard Telephone Company is not a corporation and all 
its rights, franchises, and properties are owned by the defendants, to wit, Mrs. 
M. B. Witmer and J. B. Picklesimer; and it further appearing to the court 
by said answers that the defendants, to wit, Mrs. M. B. Witmer and J. B. 
Picklesimer, consent that the United States be exonerated from all liability in 
the premises on the payment into the registry of the court of the sum of 
$572.57 and of the sum of $40.63 interest, making a total of $613.20, it is 
therefore adjudged that on the payment into the registry of the court of the 
said sum of $613.20 the United States be and is exonerated and acquit of its 
liabilities in the premises. * * * 

The appropriation, 41 Stat., 1021, was obligated by the making 
and acceptance of the award prior to July 1, 1921, and is available 
for the payment thereof. 1 Comp. Dec., 170. 

Settlement should be certified in favor of the clerk of the District 
Court of the United States for the Western District of North Caro- 
lina, Asheville Division, for payment into the registry of said court, 
pursuant to its decree of June 22, 1921, for distribution to the own- 
ers of the Brevard Telephone Co. in accordance with their adjudged 
interests therein. 

Acknowledgment of the receipt of the warrant and evidence that 
the money has been lawfully paid into the registry of the court 
should be required of the clerk of the court, and the legal officers of 
the Government should be requested to furnish for the record evi- 
dence of the payments to the several defendants in satisfaction of 
the final decree of the court. 26 Comp. Dec., 912. 


FEES FOR SERVICE OF WARRANT OF ARREST. 


Payment of fees are not authorized to an officer for service of a second and 
third warrant of arrest upon a person already in custody under a warrant 
served by the same officer. 


Comptroller General McCarl to George D. Beaumont, United States marshal, 
November 18, 1921. 


I have your letter of October 19, 1921, requesting a decision 
whether a special officer is entitled to fees for serving a second and 
third warrant upon a person already arrested and in custody under 
a warrant served by said special officer. 

In submitting a request for decision the disbursing officer should 


submit. the voucher and it should be certified by the claimant and 
7920°—22—Vol. 1——19 
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certified and approved for payment by competent authority. 22 
Comp. Dec., 398. 

The facts as you state them show that a United States commis- 
sioner issued a warrant on a complaint charging the defendant with 
assault and battery, and in the absence of a deputy marshal ap- 
pointed a special officer to make the arrest, and that the arrest was 
made and the defendant committed to jail in default of bond. It is 
further shown that during the day another warrant was issued 
charging the defendant with robbery, and that the same special 
officer rearrested the defendant, while confined in jail, on this charge 
and charged his fee for this arrest; and again on the same day an- 
other warrant was issued for the same defendant while in jail and 
served by the same special officer, for which he charged the regular 
fee for such service. 

Tt has been held by the Comptroller of the Treasury that the serv- 
ice of a commissioner’s warrant in a criminal case consists of more 
than a mere arrest, as the marshal must keep the defendant in cus- 
tody until he is carried before an examining magistrate for a pre- 
liminary hearing upon the charges in the warrant. 

The object for which a warrant of arrest is issued is to take into 
custody the defendant and bring him before an examining magis- 
trate for a preliminary hearing upon the charges in the warrant. 
The service of the first warrant in this case was all that was neces- 
sary. The second and third arrests, it appears, were not such a serv- 
ice of process as would entitle the special officer to any fees, as the 
fee for serving a warrant is not chargeable until the service ‘is com- 
pleted. Therefore, it would seem that the special officer is entitled 
to the fees earned in the service of the first warrant only. 

The second and third arrests being unnecessary, there could be no 
fee earned for attendance therewith, and you are not authorized to 
pay any expense in connection with the service of the second and 
third warrants. 


APPREHENSION OF STRAGGLERS OR DESERTERS—COST OF 
TELEGRAMS. 


The cost of telegrams of inquiry as to suspected stragglers or deserters sent to 
the Navy Department by persons not in the naval service is payable from 
the appropriation for the expenses of apprehension of the stragglers or 
deserters, but such cost is not payable when it develops that such suspects 
do not fall within that classification. 


Comptroller General McCarl to the Secretary of the Navy, November 19, 1921. 

By your direction, I have the letter of the Judge Advocate Gen- 
eral of the Navy, dated November 5, 1921, requesting decision of a 
question presented by the Major General Commandant, United States 
Marine Corps, whether the Marine Corps is authorized to pay a re- 
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ward for a straggler or deserter and, in addition, assume the expense 

for telegraphing in connection with the apprehension and delivery. 
The Major General Commandant quotes the following paragraph 

from Manual of Accountability, United States Marine Corps, 1918: 


904 (j). Nonprepaid telegrams, cablegrams, or radiograms sent by persons 
not in the naval or military service to officers in the naval or military service, 
inquiring whether or not the men named therein are wanted as stragglers or 
deserters, should be paid for by the sender at commercial rates, and such 
services will not be paid from Government funds, 19 Comp. Dec, 494— 


and invites attention to the fact that these instructions are in conflict 
with the provisions of Article 1697, Navy Regulations, 1920, which 
authorizes the payment of a reward for apprehension and delivery, 
and which provides, in part: 

This reward paid * * * shall be in full satisfaction of all expenses for 


arresting and keeping and delivering such denerter or straggler other than the 
expense of telegraphing. 


There is no law specifically authorizing a reward for the apprehen- 
sion and delivery of stragglers and deserters. There has been for 
years an appropriation for expenses of such apprehension. In the 
absence of law, the regulations approved by the President have the 
effect of law and interdepartmental regulations must be in accordance e 
therewith. 

I conclude that the cost of a telegram sent to the Navy Department 
by a person not in the naval or military service making an inquiry 
relative to a suspected straggler or deserter may be classed as an ex- 
pense of apprehension, and that the President may by regulation 
authorize the payment thereof from appropriations made for ex- 
penses of apprehension. 

You are accordingly advised that as the Navy Regulations in 
effect construe such telegrams of inquiry as official Navy business, 
the cost thereof at Government rates may properly be assumed and 
paid from the Navy appropriations, viz: “ Transportation, Bureau 
of Navigation,” in the case involving an enlisted man of the Navy, 
and “ Maintenance, Quartermaster’s Department,” subhead “ Con. 
tingent ” in the case involving an enlisted man of the Marine Corps. 

It is not to be understood, however, that payments may be made 
for cost of telegrams of inquiry relative to men suspected of being 
stragglers and deserters when it develops that the suspect does not 
fall within that classification. 

























PAY OF WARRANT OFFICERS OF COAST GUARD IN ALASKA. 


Warrant officers of the Coast Guard on duty in Alaska are entitled to pay at 
sea duty rate, 


Comptroller General McCarl to Lieut. S. S. Yeandle, United States Coast 
Guard, November 19, 1921. 


I have your letter of November 5, 1921, requesting decision whether 
you are authorized to pay attached voucher in favor of Boatswain 
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Thomas A. Ross, United States Coast Guard, for $29.85 difference 
between shore pay and sea pay for the period May 18 to June 30, 
1920. 

You state that Boatswain Ross has had over 12 years’ service and 
has been paid at shore duty rate for the period in question, also that 
he was assigned to duty in charge of station No. 305 at Nome, Alaska, 
on April 22, 1907, and has been in charge of that station since that 
date. 

By reason of the act of May 18, 1920, 41 Stat., 603, Boatswain 
Ross is entitled to the same pay that a warrant officer of the Navy of 
like length of service is entitled to for shore duty in Alaska. 

The act of March 3, 1901, 31 Stat., 1108, provides: 


* * * ‘That officers of the Navy and officers and enlisted men of the 
Marine Corps who have been detailed or may hereafter be detailed for shore 
duty in Alaska, the Philippine Islands, Guam, or elsewhere beyond the conti- 
nental limits of the United States shall be considered as having been detailed 
for “ shore duty beyond seas,” and shall receive pay accordingly, with such addi- 
tional pay as may be provided by law for service in island possessions of the 
United States. 

The act of July 11, 1919, 41 Stat., 140, provides that: 


Warrant officers of the Navy on shore duty beyond the continental limits of 
the United States shall while so serving and from the time of departure from 
and until the time of return to said limits under orders to, or from such foreign- 
shore duty receive the samme pay as is. now or may be authorized by law for 
warrant officers on sea duty: * * 


The act of March 3, 1901, makes sein duty in Alaska “ shore duty 
beyond seas” or “ foreign shore duty” so far as it affects the pay of 
officers of the Navy, and the act of July 11, 1919, entitles warrant 
officers of the Navy on foreign shore duty to sea-duty pay. There- 
fore, warrant officers of the Navy serving on shore duty in Alaska are 
entitled to sea-duty pay. Warrant officers of the Coast Guard being 
entitled to the same pay as warrant officers of the Navy, Boatswain 
Ross is entitled to sea-duty pay for shore duty in Alaska. 

Accordingly, you are advised that, if otherwise correct, you are 
authorized to pay the voucher in question. 


NAVAL RESERVE FORCE—LONGEVITY PAY. 


In determining length of service for active-duty pay in the Naval Reserve Force 
only such active service in the Naval Militia of a State or National Naval 
Volunteers may be counted as was rendered prior to July 1, 1918. 


Comptroller General McCarl to Lieut. Commander Robert W. Clark, United 
States Navy, November 19, 1921. 


I have your letter of October 28, 1921, and attached copy of letter 
of September 26, 1921, requesting decision, as follows: 


Subject: Status of Cleveland Cady Kimball, Commander, (M. C.) U. 8. N. R. F. 
1. A decision is requested in the case of the following-named officer : 
“From certificate of service furnished this office by the Adjutant General, 

State of New York, Commander Kimball was commissioned Assistant Surgeon 

with the rank of lieutenant (j. g.) in the Naval Militia on May 12, 1910 with 
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rank from April 21, 1910; accepted May 16, 1910; surgeon with the rank of 
lieutenant May 24, 1915; accepted May 26, 1915; lieutenant commander, April 
8, 1916; service active and continuous from May 12, 1910 to November 1, 1920.” 

2. From information obtained from Commander Kimball’s service record, he 
was transferred to the Naval Reserve Force, class 2 on July 1, 1918. Com- 
mander Kimball was on active duty for training during the period September 
10 to September 24, 1921 inclusive and submits claim for service after ten years. 
Information is requested as to whether or not Commander Kimball should 
receive credit for longevity during the period he was in an inactive duty status 
prior to September 10, 1921 as he claims that he is still in the Naval Militia 
of the State of New York although his record shows that he was transferred to 
the Naval Reserve Force, class 2. 

3. Information is also requested as to whether or not an officer can be in both 
the Naval Reserve Force and the Naval Militia of a State at one and the same 
time. If so, does service in the Naval Militia while on inactive duty count 
in computing longevity pay even though said officer is in the Naval Reserve 
Force and drawing retainer pay? 


The act of July 1, 1918, 40 Stat., 712, provides that: 


Members of the Naval Reserve Force when employed in active service, ashore 
or afloat, under the Navy Department shall receive the same pay and allowances 
as received by the officers and enlisted men of the Regular Navy of the same 
rank, grades, or ratings and of the same length of serv:ce, which shall include 
service in the Navy, Marine Corps, Naval Reserve Force, Naval Militia, National 
Naval Volunteers, or Marine Corps Reserve. 


The Comptroller of the Treasury in 25 Comp. Dec., 688, held that 
the Naval Militia service for which a member of the Naval Reserve 
Force is entitled to credit as longevity service in computing his active- 
duty pay under the act of July 1, 1918, is the period of his legal 
active service therein as distinguished from service “in reserve,” to 
which members in some States are transferred after a certain period 
of active service. In the same decision it was held that the period 
of inactive service as a member of the Naval Reserve Force can not 
be counted for the purpose of computing longevity service. 

In the case in question it appears that all of Commander Kimball’s 
service in the Naval Militia from date of acceptance on May 16, 1910, 
to date of his transfer to the Naval Reserve Force on July 1, 1918, 
was active service in the militia for which the act of July 1, 1918, 
entitles him to credit in computing his length of service. 

The same act of July 1, 1918, 40 Stat., 708, provides: 


That upon the approval of this act all laws heretofore enacted by the Congress 
relating to the Naval Militia and the National Naval Volunteers be, and the same 
hereby are, repealed; and the President is authorized to transfer as a class 
all members of the National Naval Volunteers to the class “ the Naval Reserve,” 
“the Naval Reserve Flying Corps,” or “the Marine Corps Reserve” of the 
Naval Reserve Force or the Marine Corps Reserve, for general service, in the 
confirmed rank, grade, or rating they now hold in the National Naval Volun- 
teers, regardless of their being members of a State military force, and without 
examination and the necessity of executing or filing a new oath and acceptance 
of office; that until such transfer is effected members of the National Naval 
Volunteers shall retain their present status and be entitled to receive the same 
pay, allowances, gratuities, and other benefits as heretofore provided by law, 
and shall continue subject to the laws prescribed for the government of the 
Navy; that all members of the Naval Reserve Force shall be eligible for reen- 
rollment in the rank, grade, or rating held on the termination of their last 
enrollment; that no enrollments or promotions shall be made in any rank or 
grade above that of lieutenant commander, except as herein otherwise provided. 
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It is evident that this act by repealing all acts of Congress relating 
to Naval Militia, terminated all relation of the State Naval Militia 
with the United States naval organization, and thereafter member- 
ship in the Naval Militia of a State can confer no rights to members 
of the Naval Reserve Force. Therefore Commander Kimball’s 
service in the Naval Militia of New York after being transferred to 
the Naval Reserve Force on July 1, 1918, can not be counted in com- 
puting his length of service for active-duty pay in the Naval Reserve 
Force. 

Accordingly, you are advised that for the purpose of determining 
Commander Kimball’s length of service for active-duty pay in the 
Naval Reserve Force he is entitled to credit for service in the Naval 
Militia from May 16, 1910, date of accepting appointment therein, 
to June 30, 1918, and to credit for all active-duty service in the Naval 
Reserve Force. 


LEASES—DAMAGES. 


It is conclusively presumed that a lessor who executes a lease with actual or 
constructive knowledge of the purpose for which the premises are to be 
used assumes responsibility for damages resulting from reasonable use 
for that purpose, in the absence of a specific provision in the lease to the 
contrary. 

The fact that the amount of rentals stipulated in certain leases of property to the 
United States for war purposes was inadequate as a fair return from the 

property can not affect the legal liability of the United States for payment 

of damages, 


Decision by Comptroller General McCarl, November 22, 1921. 

Hempstead Plains Co. applied June 15, 1921, for a revision of the 
action of the Auditor for the War Department in disallowing by 
settlement No. 751805, dated January 21, 1921, its claim for $8,108.05 
on account of alleged damages to three tracts of land (referred to 
as parcels 2-a, 3, and 4 and comprising 19.5, 5.79, and 15 acres, re- 
spectively) while occupied by the United States under lease in con- 
nection with Camp Mills, Long Island. 

The auditor disallowed the claim upon the ground that since the 
leases made no provision for the payment of damages there was no 
authority to pay for same. 

The attorney for the claimant has submitted a comprehensive brief, 
in which the following contentions are made: 


1. That the relation of landlord and tenant existed and therefore there was 
an implied covenant on the part of the Government to return the premises at 
the end of the term in as good condition as they were at the commencement of 
the term, reasonable wear and tear and damage by the elements excepted. 

2. That a lease of property for a camp site does not constitute a consent so 
to use the property that it is materially and permanently altered and injured. 

3. That the owners who gave leases as requested by the Government should 
not be placed in a worse position than those whose property was occupied by the 
Government without a lease. 
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With reference to the first of these three contentions it is conceded 
that a lessee may be liable for damage to the leased premises, even 
though the lease may contain no express provision with reference 
to the payment of damages, but in such a case the liability does not 
extend to damages resulting from the ordinary and reasonable use 
of the property for the purpose for which it was leased. When a 
lessor executes a lease with actual or presumptive knowledge of the 
purpose for which the premises are to be used and makes no specific 
stipulation with reference to damages resulting from such use there 
arises a conclusive presumption that he has contemplated such dam- 
ages and has assumed responsibility therefor. 

Referring to the second contention it must be held that a lease of 
property for a camp site does constitute a consent to use the property 
to the extent and in the manner that property for camp sites is 
ordinarily used and in such use to alter and injure the property to 
the extent necessary in the proper use and enjoyment thereof. In 
this connection I note the contention or argument of the attorney for 
claimant to the effecet that at the time the property was occupied by 
the Government neither the lessor nor the military authorities con- 
templated the establishment of more than a mere temporary camp 
site. Using the term temporary in the sense of relating to the then 
existing emergency and as continuing for the duration of the war 
the property was leased as a temporary camp site and was used only 
as such. But if the term as used in the brief for claimant was in- 
tended to relate only to a camp of a few weeks’ duration requiring 
the erection of no buildings or facilities other than tents, etc., neither 
the then existing conditions nor the actions of the parties to the lease 
lend any support to claimant’s contention. The Government’s need 
for the camp site was occasioned by the war; and the duration of such 
need was as uncertain as was, at that time, the date of termination 
of the war. That the parties to the lease recognized this uncertainty 
and intended to provide for the maintenance of the camp for such 
period as the military necessities might require is evidenced by the 
fact that the original leases executed while the war was in progress 
provide specifically for yearly renewals “as often as the needs of the 
public service may require,” and renewals were made covering the 
period up to and including June 30, 1920, and in none of the leases 
was any specific provision made for repairs or restoration at the ex- 
pense of the Government or for the payment of damages. It must 
be held, therefore, that the property was used for no other purpose 
than that for which it was leased and that to the extent that the 
damages complained of resulted from the reasonable, proper, and 
ordinary use of the property for that purpose, there is no liability 
therefor on the part of the Government. 
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The damages claimed are itemized as follows: 


1. Cost of removing gravel spread to an average depth of 3 inches 
over an area covering approximately 225,000 square feet on par- 


Si i $2, 083. 33 
2. Cost of removing gravel and cinders spread to an average depth of 

8 inches over an area covering 175,000 square feet on parcel 4____ 1, 620. 37 
3. Value of 1,269 cubic yards of gravel removed from a pit on parcel 3_- 279. 16 
4, Cost of replacing top soil removed from under latrines on parcel 

es CAO cepnne Mette ss eet ee 326. 66 
5. Cost of plowing and harrowing 15 acres of wayet 2-a due to pres- 

ence of small ditches, etc__.._..._____-__-_-. matte 180. 00 
6. Cost of replacing top soil removed from around a 1 coal trestle ‘and 

for a shallow drainage ditch on parcel 3-__-_-----------_--------- 894. 37 
7. Cost of plowing and harrowing 3 acres on parcel 3___-_ ieee 36. 00 
8. Cost of replacing top soil removed in the construction of 7 build- 

I 50 TE ee ian ht nia Laretatmntiiamaantinee 2, 604. 16 
9. Cost of plowing and harrowing 7 acres of parcel 4_.__-_-_-_-_-_--- 84. 00 


It has been determined by the War Department Claims Board 
that the removal of gravel from the gravel pit on parcel 3 and its 
distribution over large areas on parcels 2-a and 4 was not necessary 
to the proper use and enjoyment of the enyaene as a camp site 
and that the damages represented by items 1, 2, and 3 are not such 
as would ordinarily result from the reasonable and proper use of 
land as a camp site. Therefore with respect to these items the action 
of the auditor is reversed and a difference of $3,982.86 is certified 
due claimant. 

The damages covered by the six other items are such only as 
would ordinarily result from the reasonable and proper use of land 
for a camp site, and in the absence of a specific provision in the 
lease for restoration or the payment of such damages no allow: ance 
can be made thereon. 

The third contention, which is to the effect that the owners who 
gave leases should not be placed in a worse position than those whose 
property was occupied by the Government without a lease, is evi- 
dently founded upon ideas of equity and justice rather than upon 
legal principles. The status of a person whose property is com- 
mandeered or occupied by the Government without his consent is 
entirely different from that of a lessor and different principles cover 
the payment of damages in the two classes of cases. 

The fact that the rental stipulated in the leases now under consid- 
eration may have been inadequate as a fair return from the prop- 
erty and sufficient only to cover the amount of the taxes can raise 
no legal presumption as to the liability assumed by the Government. 
During the war it was not unusual for a patriotic citizen to turn 
property over to the Government for a nominal rental, and while 
such action is highly commendable the amount of the rental stipu- 
lated could in no way affect the legal liability of the United States 
for the payment of damages. 

The action of the auditor in disallowing the six items of the claim 
aggregating $4,125.19 must be and is sustained. 
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LAND-GRANT DEDUCTIONS — EMERGENCY FLEET CORPORATION. 


Freight shipments of. property of the United States Shipping Board Emergency 
Fleet corporation are subject to land-grant deductions. 


Comptroller General McCarl to the Chairman United States Shipping Board, 
November 23, 1921. 


I have a letter from the president of the United States Shipping 
Board Emergency Fleet Corporation of October 27, 1921, relative to 
whether land-grant deductions may be made on shipments of prop- 
erty by the Emergency Fleet Corporation. The letter is as follows: 


The fleet corporation has taken the position that it is entitled to land-grant 
reductions on shipments of freight for the following reasons: 

1. The fleet corporation was organized as a corporation of the District of 
Columbia under and pursuant to the shipping act of 1916. All its stock is owned 
by the United States Government. It has been held to be merely an agency of 
the Government in the following cases: Southern Bridge Company v. Fleet Cor- 
poration, 266 Fed. Rep., 747; Sloan Shipyards Corporation v. Fleet Corporation, 
268 Fed. Rep., 624; 272 Fed. Rep., 132; Astoria Marine Iron Works v. Fleet 
Corporation, 270 Fed. Rep., 635. 

2. In any event, however, the property it holds is Government property, since 
it Was purchased with money appropriated to the President to be expended by 
him through such agencies as he should designate under the emergency shipping 
act of June 5, 1917; act October 6, 1917; and act July 1, 1918, the last of which 
authorized a total expenditure of $2,000,884,000. The President designated the 
fleet corporation as the agency to expend this money. 

Nearly all the railroads are allowing such reductions on shipments made by 
the fleet corporation, but in a few instances railroads are making claims for the 
regular rates on such shipments * * *, 


The matter was properly for submission by you as the head of a 
Government establishment to whom this office is authorized by law to 
render its decisions, and the reply is therefore properly addressed 
direct to you. , 

The relations between the United States Shipping Board and the 
United States Shipping Board Emergency Fleet Corporation and 
the controlling and directing of the latter by the former which is 
authorized by the laws under which they have arisen, are sufficient 
to say that in the matter of property the ownership is that of the 
United States, and in freight shipments of such property the appli- 
cation of land-grant deductions is proper. 


REINSTATEMENT OF RETIRED EMPLOYEES. 


A former post-office clerk of retirement age, who was not in the service on May 
22, 1920, and therefore not certified for retention within 60 days there- 
after in accordance with retirement act, may not be reinstated and paid 
compensation as an employee of the Government. 


Comptroller General McCarl to the Postmaster General, November 23, 1921. 
I have your letter dated November 16, 1921, reading as follows: 


Mr. Charles H.. Abbott was appointed to a position in the post office of 
Auburn, N. Y., on January 1, 1902, and resigned on April 5, 1920, at which time 
he was assistant postmaster. 

The circumstances attending the proffer and acceptance of Mr. Abbott’s resig- 
nation were as follows: An investigation by post-office inspectors at Auburn, 
New York, disclosed a shortage in the post-office account of $4,064.03. Mr, 


. 
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Abbott being responsible for keeping the accounts, and as the irregularities were 
found to be due to inefficiency on his part, there was collected from him the 
amount of the shortage, namely, $4,064.03. A recommendation was made by 
the inspectors for the removal of Mr. Abbott for incompetency and laxity which 
resulted in the shortage, but Mr. Abbott had, in the meantime, presented his 
resignation, and it was accepted in lieu of removal. 

Another investigation was made of the conditions in the post office at Auburn, 
New York, by post-office inspectors in connection with shortages in payments 
due the United States in war savings and revenue cash, and in the report, dated 
April 26, 1921, they made reference to Mr. Abbott’s former connection with the 
service and recommended the reinstatement of Mr. Abbott as a clerk, as he was 
entirely competent to perform duties of a clerical nature which would not 
require the handling of finances. 

Believing that the recommendation which had been made for the removal 
of Mr. Abbott was too drastic, and that his demotion to a fifth-grade clerkship 
would have been ample as a disciplinary measure, the department, upon receipt 
of an application for reinstatement by Mr. Abbott, accordingly made such 
representations to the Civil Service Commission under date of August 11, 1921, 
and requested the issuance of a certificate for his reinstatement as a clerk in 
the post office at Auburn, New York. The attention of the Civil Service Com- 
mission was drawn to the fact that at the time of his separation from the 
service on April 5, 1920, Mr. Abbott was 65 years of age, and on the same date 
there was submitted application for his continuance in the service for two years, 
from September 16, 1921, under the provisions of section 6 of the retirement act 
of May 22, 1920. 

Under date of October 21, 1921, the Civil Service Commission authorized the 
reinstatement of Mr. Charles H. Abbott as a clerk at $1,800 in the post office at 
Auburn, New York (Exhibit A, attached), and under date of October 18, 1921, 
approved the application for Mr. Abbott’s retention in the post office at Auburn, 
New York, for a period not to exceed two years from September 16, 1921 (Ex- 
hibit B, attached). 

Attention is drawn to the opinion of the Attorney General, dated June 13, 
1921, addressed to the President, in the case of Harry C. McCammon (Exhibit 
C, attached), wherein it is held that there was no provision in the act of May 
22, 1920 (civil service retirement act), for the continuance in the service of 
employees who had separated themselves from the service and had reached 
retirement age prior to the time the act went into effect. 

In view of this opinion and the fact that at the time of his separation from 
the service, April 5, 1920, Mr. Abbott was of the retirement age, your opinion is 
requested as to whether, if, under the certificate issued by the Civil Service 
Commission Mr. Abbott is reinstated and assigned to duty he can lawfully be 
paid for services rendered for a period not exceeding two years from Septem- 
ber 16, 1921. 


Whether the action in demanding and accepting, April 5, 1920, the 
resignation of Charles H. Abbott was too drastic is immaterial so 
far as his complete separation on that date from the Government 
service is concerned. No action toward his reinstatement, or reem- 
ployment, in the civil service, not in his old position as assistant 
postmaster but as a clerk, was taken until August 11, 1921, to be 
effective on and after September 16, 1921. In the interim the act of 
May 22, 1920, 41 Stat., 617, intervened. Section 1 thereof states that 
al! post-office clerks should be eligible for retirement at 65 years of 
age and section 6 thereof states that at the expiration of 90 days next 
succeeding the date of the enactment, or thereafter on arriving at 
retirement age, all employees shall be automatically separated from 
the service, and all salary, pay, or compensation shall cease, unless: 


* * * within sixty days after the passage of this act, or not less than 
thirty days before the arrival of an employee at the age of retirement, the head 
of the department, branch, or independent office of the Government in which 
he or she is employed certifies to the Civil Service Commission that by reason 
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of his or her efficiency and willingness to remain in the civil service of the 
United Siates the continuance of such employee therein would be advantageous 
to the public service, such employee may be retained for a term not exceeding 
“ years upon approval and certification of the Civil Service Commis- 
aon; F- 2 4, 


As Abbott was 65 years of age at the time of his separation from 
the Government service on April 5, 1920, and had not been reinstated 
or reemployed, prior to May 22, 1920, the question presented resolves 
itself into whether a person whose age is beyond that for retirement 
may be reinstated subsequent to May 22, 1920, and certified for re- 
tention in the Government service, and if not, whether a person 
whose age is beyond that for retirement may be employed as a post- 
office clerk. 

It is obvious, as was held by the Attorney General in an opinion 
dated June 13, 1921, that an employee of retirement age on May 22, 
1920, can not be certified for retention in the Government service 
unless he is then therein. It is equally obvious, since section 1 of the 
act of May 22, 1920, fixes the minimum age of retirement of post- 
office clerks at 65 and section 6 thereof states that such clerks shall 
be’ “automatically separated from the service” unless certified for 
continuance in the civil service, that no post-office clerk may be given 
an initial appointment, or reinstatement, whose age is beyond that for 
retirement. 27 Comp Dec., 524, 858. 

Answering your question specifically, I have to advise that pay- 
ment of salary is unauthorized to a post-office clerk reinstated after 
having reached the age for retirement and who was not in the service 
and was not certified for retention within 60 days in accordance with 
the provisions of the act of May 22, 1920. 


NAVY PAY—SUPPLY OFFICERS APPOINTED FROM NAVAL 
RESERVE FORCE—EFFECTIVE DATE. 


Pay and allowances of an assistant paymaster of the Regular Navy, appointed 
from the Naval Reserve Force, commence on the date of the approval of 
his official bond, his appointment in the Regular Navy being considered an 
“original entry into the service” within the meaning of section 1560, 
Revised Statutes. 


Decision by Comptroller General McCarl, November 23, 1921. HM 

Lieut. (Junior Grade) Thomas P. Byram (S. C.), United States 
Navy, applied November 12, 1921, for review of the action of the 
Navy Department Division, General Accounting Office, in disallow- 
ing by settlement No. 158114, dated October 18, 1921, his claim for 
commutation of quarters and for heat and light for the period 
August 19 to August 26, 1921. 

It is noted that the settlement disallows what is stated to be a 
claim for pay and allowances. The claim as actually presented was 
only for commutation of quarters and for heat and light. 
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The disallowance was based on the provision of section 1560 of the 
Revised Statutes and the fact that the official bond furnished under 
the appointment to the Regular Navy was not approved until August 
27, 1921. 

Section 1560 of the Revised Statutes provides: 


The pay of an officer of the Navy, upon his original entry into the service, 
except where he is required to give.an official bond, shall commence upon the 
date of his acceptance of his appointment; but where he is required to give 
such bond his pay shall commence upon the date of the approval of his bond 
by the proper authority. 


It appears that appellant, prior to his appointment in the Supply 
Corps of the Regular Navy, had served as an officer in the Supply 
Corps of the United States Naval Reserve Force, and that he had 
given a bond, approved March 30, 1918, as required of such officers. 

On August 1, 1921, the following orders were issued to appellant: 


Upon the execution of your oath of office as a lieutenant (j. g.) in the Supply 
Corps of the U. S. Navy, after the receipt of your commission, you will pro- 
ceed to Great Lakes, IIL, and report to the commandant ninth naval district 
for such duty as may be assigned you. 


Indorsement on said orders shows that he left his home, Decatyr, 
Nebr., August 9, 1921, and reported at Great Lakes August 10, 1921. 
He was taken up for pay and commutation August 27, 1921, the date 
of approval of his official bond. He contends that he is entitled to 
pay and commutation from August 10, 1921, by reason of the fact 
that the bond given by him as a Naval Reserve officer, approved 
March 30, 1918, continued in effect until his new bond-was approved 
on August 27, 1921. 

The interpretation of the provisions of the bond as a reserve officer 
appears unnecessary. Appellant ceased to be a reserve officer upon 
his acceptance of commission in the Regular Navy. 

Service in the United States Naval Reserve Force is not service in 
the Navy within the meaning of section 1560 of the Revised Statutes, 
the two services being separate and distinct. Appellant’s appoint- 
ment as an officer of the Supply Corps of the Regular Navy was 
therefore, within the meaning of section 1560 of the Revised Statutes, 
an “original entry into the service,” and the provisions of the séction 
apply to him in the matter of the receipt of pay and allowances. 
















EMPLOYMENT OF MAIL CONTRACTORS AS POSTAL EMPLOYEES. 


A mail messenger cannot receive compensation for the delivery of special- 
delivery mail, the employment of mail contractors as postal employees being 
prohibited by section 226 of the Criminal Code, 35 Stat., 1134. 





Comptroller General McCarl to the Postmaster General, November 23, 1921. 
I have your letter of November 5, 1921, as follows: 
Section 226 of the Criminal Code, 35 Stat., 1134, provides that— 


“ Whoever, being a person employed in the Postal Service, shall become in- 
terested in any contract for carrying the mail, or act as agent, with or without 
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compensation, for any contractor or person offering to become a contractor 
in any business before the department, shall be immediately dismissed from 
office, and shall be fined not more than five thousand dollars or imprisoned not 
more than one year, or both.” 

The mail messenger at Newburyport, Mass., requests that he be permitted to 
act as carrier to deliver special-delivery matter and receive compensation there- 
for, to supplement his employment as mail messenger, This mail messenger is 
employed to carry the mails between the post office and railroad station under 
the provisions of sections 1877 to 1387, Postal Laws and Regulations, edition 
of 1918, and bears a contractual relation to the department. He is paid out of 
the appropriation for ‘‘ Mail messenger service.” Special-delivery service which 
the mail messenger desires also to perform, would be paid for out of the ap- 
propriation for “ Special-delivery fees.” 

Your decision is requested as tec whether the employment as special-delivery 
carrier is such as to come within the statute, or whether the mail messenger 
may properly perform service as special-delivery carrier and receive pay there- 
for while continuing as mail messenger. 


The statute prohibits an employee of the Postal Service from be- 
coming interested in a contract for carrying the mail. Though it 
does not in terms prohibit the converse—that is, it does not in so 
many words prohibit one who has a contract for carrying the mail 
from becoming an employee in the Postal Service—yet the intent of 
the statute is to prevent the same person from holding the dual rela- 
tion of an employee of the Government and a contractor with the 
Government. 

You are advised that the employment of the mail messenger as 
special-delivery carrier comes within the prohibition of the statute 
under consideration and that payment of fees to the mail messenger 
for delivery of special-delivery mail is not authorized. 


RECOVERY OF OVERPAYMENTS OF WAR RISK ALLOTMENTS. 


Deduction of war risk allotments erroneously paid to the mother of a deceased 
enlisted man after his death from accrued pay due at date of death to which 
his parents are entitled under the act of May 27, 1908, 35 Stat., 373, is pro- 
hibited by the act of August 9, 1921, 42 Stat., 153. 


Decision by Comptroller General McCarl, November 25, 1921. 
The Chief, Navy Department Division, submitted his memorandum 
decision of November 3, 1921, as follows: 


The Chief of the Claims Section requests to be advised as to whether an over- 
payment of allotment, class B, made by the Bureau of War Risk Insurance can 
be set off against the amount found due the allottee as heir to the allottor, in 
view of the provisions of section 17 of the act of August 9, 1921. 

It appears that this question arises in the consideration of the claim of John 
Hale and Mary Jane Standley, father and motlier, respectively, of Wilbur 
Standley, late ship’s cook, 3d class, United States Navy, deceased, for pay and 
allowances due their son at time of his death. 

Said Wilbur Standley was a member of the crew of the U. S. S. Conestoga, 
which was lost with all on board on April 30, 1921, as determined by the Comp- 
troller General in decision of September 15, 1921. 

Standley had made an allotment, class B, for $15.00 per month in favor of his 
mother, which was paid by the War Risk Insurance Bureau for the months of 
May, June, and July, amounting to $45.00. 

The amount due him April 30, 1921, date of death, was $62.84, which amount 
his father and mother are entitled to be paid in equal parts under act of May 
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27, 1908, 35 Stat., 373. Under 26 Comp. Dec., 855, the amount of the overpay- 
ment should be set off against the amount due the mother unless such action is 
prohibited by the provision in section 17 of the act of August 9, 1921, 42 Stat., 
153, as follows: 


“That whenever an award of allotment or allowance, or both, covering any 
period has been paid to, or on behalf of, a person designated by the enlisted man 
as beneficiary of his allotment, no recovery of the allotments paid in such cases 
shall hereafter be made for any reason whatsoever, and no recovery of the 
allowances paid in such cases shall hereafter be made for any reason whatso- 
ever except where it is shown that the person receiving the allowance does not 
bear the relationship to the enlisted man which is required by the war risk 
insurance act, and except, also, in cases of manifest fraud.” 

I am of opinion that such set-off would be a recovery of the allotments paid 
which is prohibited by said act. See 1 Comp Gen., 146. 


The memorandum decision is approved. 


FUNERAL EXPENSES—SUPERNUMERARY PATIENTS, MARINE 
CORPS. 


Funeral expenses of a retired officer of the Marine Corps can not be paid from 
the appropriation in the act of June 4, 1920, 41 Stat., 823, for burial of 
supernumerary patients who die in naval hospitals. 


Comptroller General McCarl to the Secretary of the Navy, November 25, 1921. 

I received November 12, 1921, by your direction, from the Judge 
Advocate General of the Navy, request for decision whether pay- 
ment may be made of the funeral expenses of the late Maj. Paul 
Chamberlain, United States Marine Corps, retired. It is stated 
that Maj. Chamberlain died at St. Elizabeths Hospital April 6, 1921. 

It is well settled that generally, and with few exceptions, funeral 
expenses of persons who die in the service of the Government, 
either in the civil branches or in the Army, Navy, or Marine Corps, 
active or retired, are payable by the Government only when specific 
provision is made therefor by law. 14 Comp. Dec., 542; 21 id., 
167; 23 id., 60. In the papers accompanying your letter this seems 
to be understood, but it is suggested that the appropriation for 
“ Contingent, Bureau of Medicine and Surgery, 1921,” 41 Stat., 823, 
authorizes the payment of the expenses in the present case. The 
appropriation is, in part, as follows: 

For * * * care, transportation, and burial of the dead, including officers 


who die within the United States, and supernumerary patients who die in 
naval hospitals; * * * 


It is contended that the term “supernumerary patients” includes 
all patients in naval hospitals not on the active lists of the Navy or 
Marine Corps, and that patients transferred to St. Elizabeths Hos- 
pital from naval hospitals are constructively in a naval hospital, as 
they are transferred to that hospital pursuant to law from and are 
carried on the records of a naval hospital; and in the case of Maj. 
Chamberlain, he was under the care of a naval medical officer de- 
tailed from the naval hospital, Washington, D. C. 
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Whether or not naval personnel admitted to St. Elizabeths Hos- 
pital is constructively in a naval hospital need not now be deter- 
mined. The question in this case is whether Maj. Chamberlain 
came within the class designated by the statute as “ supernumerary 
patients.” The term is used in the act, under the Bureau of Medi- 
cine and Surgery, in two other connections, as follows: 


Contingent, * * * for the care, maintenance, and treatment of the insane 
of the Navy and Marine Corps on the Pacific coast, including supernumeraries 
held for transfer to the Government Hospital for the Insane; * * 

Care of hospital patients: For the care, maintenance, and treatment of 
patients, =“ supernumeraries, in naval and in other than naval hos- 
pitals, * * 


The term “supernumerary ” or “supernumeraries” was first used 
in connection with the burial of the dead and care of hospital patients 
in the act of July 11, 1919, 41 Stat., 145, and with respect to the insane 
on the Pacific coast in the act of August 29, 1916, 39 Stat., 571. 

Paragraph 1531, Manual of the Medical Department, United States 
Navy, is as follows 


Supernumeraries may be taken to include all persons admitted to hospital 
for treatment, except officers and men of the Navy or Marine roan on the 
active list. Retired officers and men, officers and men of the Naval Reserve 
Force and the Naval Auxiliary Service, members of the Nurse Corps, civil 
employees, officers and enlisted men of the Army, Coast Guard, Coast and 
Geodetic Survey, and of other Federal services, Federal services of friendly 
powers, and natives treated in the insular dependencies may be considered 
supernumeraries. 


The use of the word or term in this connection seems to have had 
its origin in the method adopted by the Bureau of Medicine and 
Surgery of accounting for patients in naval hospitals who were not 
on the active lists of the Navy or Marine Corps, and in this case all 
patients in naval hospitals not on the active lists of the Navy or 
Marine Corps are termed “supernumerary.” But such a peculiar 
meaning attached to a word in ordinary use in other and accepted 
senses in the internal administration of one bureau of the executive 
department of the Government will not be permitted to control even 
in legislation affecting that bureau where such a construction would 
defeat the apparent intent of the legislation. 

It is possible that in some circumstances civilians and other “ pay 
patients” are admitted to naval hospitals, and it is possible that 
these are included in the hospital records as “supernumerary pa- 
tients,” but it would not be contended that Congress intended under 
“Care of hospital patients” to provide for their care in hospitals 
“ other than naval hospitals,” or under “ Contingent, Bureau of Medi- 
cine and Surgery ” for their burial, at the expense of the United States. 
It is proper, in this situation, to examine the hearings before the 
committee of Congress having under consideration the legislation in 
which the term is used for aid in determining the intent of the 
statute. The following discussion is found in the hearings on the 
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estimates for the Navy for the fiscal year 1920 before the House 
Committee on Naval Affairs, page 726: 
* * * 























The CHAIRMAN. Now, Dr. Braisted, why have you added this lan- 
guage: “Tuberculosis patients who are supernumeraries in the naval hospi- 
tal, Fort Lyon, Colo. ”? 

Adniral Bratstep. That special language was introduced for a number of 
reasons, but mainly because they were tubercular patients. Now, all the tuber- 
cular patients of the Navy go to Fort Lyon. The enlisted man goes there, and 
we want to do the best we can with him when his time is up and he becomes 
discharged from the service; he is not able to go home, perhaps he has no 
money and has no home, he is sick, and we have always very kindly taken care 
of those men as long as they are in our care. If a man wanted to go, we 
wanted to let him go; but if he wants to stay and have treatment we will let 
him stay on until he dies or gets well enough to go. Of course we have a 
good many of these supernumeraries as patients now, all the time, and to 
cover that we have added in there “supernumeraries.” They are men who 
have completed their time, they are not well, we do not know whether they 
will die or get better, and, to enable us to carry those men kindly and nicely, 
we have added that wording. 

The CHAIRMAN. I think it will be necessary, perhaps, to add the word “ super- 
numeraries ” there; but do you not think the general language would be broad 
enough “for the care, maintenance, and treatment of patients in naval and in 
other than naval hospitals”? That is very broad language, you see. 

Admiral Bratstep. Yes. 

The CHAIRMAN. We ought to add, perhaps, the word “ supernumeraries ” 
there in some way so as to cover that class of patients. 

Admiral Bratstep. If you would say, “for the care, maintenance, and treat- 
ment of patients, including supernumeraries, in naval and other than naval 
hospitals ” that would make it even better, because we have supernumeraries 
in other than naval hospitals. 

The CHAIRMAN. That would enable you to take care of a class of people you 
otherwise would not be able to take care of? 

Admiral Bratstep. Yes. 


The term as understood by the committee therefore comprehends 
enlisted men whose enlistments had expired while sick in hospital, 
and upon this understanding the committee favorably reported the 
provision. In the same act provision was made for the burial of 
“supernumerary patients,” and clearly it was intended to cover 
identically the same class of persons as under “Care of hospital 
patients.” 

Accordingly you are informed that the appropriation for “ burial 
* * * of supernumerary patients who die in naval hospitals” 
is not available for the payment of the funeral expenses of a retired 
officer of the Marine Corps, and the voucher herewith returned may 
not be paid under that appropriation. 


























SUPPLEMENTAL CONTRACTS. 





A supplemental contract providing for the payment of interest by a contractor 
on amount retained under the original contract, which it is proposed shall 
be paid to the contractor before final completion of the work, is unau- 
thorized. 


Comptroller General McCarl to the Secretary of the Navy, November 26, 1921. 


I have a letter of the Acting Judge Advocate General of the Navy, 
dated November 23, 1921, as follows: 
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The Secretary of the Navy directs me to ask your advance decision as to 
whether a supplementary contract may be lawfully entered into on the follow- 
ing statement of facts: 


Contract No. 4301 (copy enclosed) dated November 17, 1920, with the Boyle- 
Robertson Construction Co. (Inc.), provides for the construction of buildings 
and other improvements for the naval experimental and research laboratory at 
Bellevue, D. C., for the sum of $652,711.00. Certain changes have been made 
that increase the cost about $3,000.00, and the cost of other minor changes are 
in course of adjustment. 


The work under the contract is approximately 96 per cent completed, and it 
is expected that it will be finished the end of this month. 

About $565,000.00 has been paid under the contract, leaving a balance un- 
paid of approximately $90,000, of which approximately $63,000 represents the 
10 per cent reservations from payments. The contract provides that the re- 
tained percentages will be paid on the completion of the work and the execution 
by the contractor of a release of claims. 

The contractor requests a payment of $50,000 on account of the reservations 
in consideration of a deduction from the contract price of a sum equal to the 
interest at the rate of 6 per cent per annum on that amount for the period from 
the date when it receives such payment to the date of final payment under the 
contract. This payment, if made, would not prejudice such credits, if any, as 
are due the United States under the contract. 


The fourth paragraph of the contract provides for completion of 
all work under the contract within 300 days from receipt by the 
contractor of a copy of the contract, and for liquidated damages for 
all delay beyond that period. Paragraph 29 of the general provisions 
for contracts for public works appended to and made part of the 
contract provides for monthly progress payments of work done to 
date, with a deduction of 10 per cent to be paid upon completion of 
the contract. 

I take your statement that the proposed payment if made will not 
prejudice such credits as may be due the United States under the 
contract to mean that the balance of approximately $40,000 re- 
maining due the contractor is thought by your department to be 
sufficient to meet any possible claim for liquidated damage or ex- 
cess cost to the United States if the contractor should delay or de- 
fault in further performance of the contract. 

It has been consistently held by the Comptrollers of the Treasury 
that payment of percentages authorized to be reserved under a con- 
tract until final completion of the contract work before the work has 
in fact been completed is unauthorized, and that any modification of 
the contract in this respect which would injuriously affect the in- 
terests of the United States is also unauthorized. 4 Comp. Dec., 687; 
15 id., 55; 22 id., 62; 25 id., 398. 

The proposed payment of interest in this case would be no more 
than payment for the use of the money advanced, and therefore 
would be of no value as a consideration to support additionally a 
supplemental contract by which the United States would relinquish 
its right to hold this money until completion of the contract as 
security against delay or default of the contractor. Such a supple- 
mental contract would be without adequate consideration, prejudicial 
to the interest of the United States, and therefore would be without 
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authority of law. Besides such an arrangement would amount prac- 
tically to a loan of money at interest which is unauthorized in the 
absence of special authorization of Congress therefor. 


LAND-GRANT DEDUCTIONS—BODIES OF DECEASED ENLISTED 
MEN. 


Land-grant deductions are not applicable to transportation of the body of a 
deceased enlisted man of the Bary nor to the travel performed by the 
civilian attendant. 


Comptroller General McCarl to the Secretary of the Navy, November 28, 
1921. 
I have received, per indorsement of the Judge Advocate General of 

the Navy, dated November 16, 1921, your request for decision whether 

charges for transportation of the body of a deceased enlisted man of 
the Navy and of the attendant accompanying same are subject to land- 
grant deductions, as per letter of Commander C. G. Mayo, United 

States Navy, Navy disbursing officer, dated November 5, 1921, sub- 

mitting therewith requests N1545255 and N1545256, February 4, 

1921, for transportation from North Vallejo Wharf, Calif., to Albany, 

Tex., of a deceased enlisted man of the Navy and a civilian attendant, 

which expense is payable from the appropriation “ Bringing Home 

Remains of Officers, ete.” 

The Government is entitled to deductions from regular commercial 
charges under the land-grant acts on account of transportation of 
property and troops of the United States. An enlarged construction 
had been given to the meaning of the term “troops of the United 
States” by the accounting officers of the Treasury for a number of 
years, as evidenced by numerous decisions which were formulated 
by the Comptroller of the Treasury in his decision of March 24, 1915, 
21 Comp. Dec., 651, in which it was held that: 


The transportation of troops as contemplated by the land-grant acts applies 
to the transportation required by the United States for persons in connection 
with its military service and extends from the beginning of the process of pro- 
curing men for its military service till their return, after severance of said con- 
nection, to the place where the initial steps for entering the service were taken. 


This ruling was also applied to the transportation furnished by the 
United States, as authorized by law, of deceased officers and enlisted 
men as being an expense incident to its obligation to gych officers and 
enlisted men to finally dispose of their remains in a fitting manner. 

The Supreme Court of the United States in decision of March 31, 
1919, in the case of the United States v. Union Pacific Railroad Com- 
pany, 249 U. S., 354, gave a more limited construction to the term 
“troops of the United States” as used in the land-grant acts. In ac- 
cordance with the principles announced in said decision, the transpor- 
tation of the bodies of deceased officers and enlisted men can not in 
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any sense be considered “ troops of the United States,” their service as 
such having been terminated by death. Neither can said remains be 
considered as property of the United States, for the property right 
therein vests in the next of kin. The casket and other articles used in 
the transportation and burial of the body, though furnished by the 
Government, ceased to be Government property as soon as issued in 
connection with the deceased, and thereafter can only be considered as 
subsidiary to the body, the property in which vests with the property 
in the body. It thus appears that this transportation can not be con- 
sidered either as transportation of property or troops of the United 
States and is therefore not subject to the deductions authorized under 
the land-grant laws for the transportation of property and troops of 
the United States. The civilian attendant accompanying the remains, 
not being embraced within the term “ troops of the United States,” the 
transportation thereof is not subject to deductions under said land- 
grant laws. Such decisions of the Comptroller of the Treasury as may 
be in conflict herewith will not be followed hereafter. 


LAND-GRANT DEDUCTIONS—NAVAL RESERVE FORCE. 


Transportation furnished members of the Naval Reserve Force when traveling 
to or from active service, or while in active service, is subject to the land- 
grant deductions authorized for troops of the United States. 

Comptroller General McCarl to the Secretary of the Navy, November 28, 1921. 

I have received, per indorsement of the Judge Advocate General 
of the Navy dated November 16, 1921, your request for decision as 
to whether or not the transportation of members of the Naval Re- 
serve Force is subject to deductions authorized for the transportation 
of troops of the United States, as per letter of Commander C. G. 
Mayo, Navy disbursing officer, dated November 5, 1921, submitting 
therewith request N988323, July 22, 1921, for the transportation of 
James Epston Upton, engineer (second class), United States Naval 
Reserve Force, from Taft, Calif., to San Francisco, Calif. 

The Naval Reserve Force was established by the act of August 29, 
1916, 39 Stat., 556, 587, the members of which obligate themselves 
to serve in the Navy in time of war or during the existence of a na- 
tional emergency, when they may be ordered into active service. The 
said act on page 588 provides that— 


Enrolled members of the Naval Reserve Force shall be subject to the laws, 
regulations, and orders for the government of the Regular Navy * * * when 
employed in authorized travel to and from such active service in the Navy. 


The transportation furnished members of the Naval Reserve Force 
must be when traveling to or from active service or while in active 
service, and they are, therefore, in the same status as other enlisted 
men as being part of the troops of the United States, and the travel 
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is therefore subject to the land-grant deductions authorized for 
troops of the United States. 
The inclosures transmitted by you are herewith returned. 


SALE OF SURPLUS WAR SUPPLIES. 


In settlement of transactions between departments or services of the Govern- 
ment involving sale of surplus war supplies under the act of July 11, 1919, 
41 Stat., 67, the proceeds of which are required to be deposited as miscel- 
laneous receipts the disbursing officer of the department or service receiv- 
ing the supplies may pay by check to the order of the Treasurer of the 
United States and transmit jt to the proper officer of the department or 
service making the sale. 


Comptroller General McCarl to the Secretary of the Treasury, November 29, 
1921. 


I have your letter of November 19, 1921, wherein my decision is 
requested on the following memorandum of Col. H.C. Smither, 
Chief Coordinator, General Supply: 


1. This office interprets 39 Stat., 622, as follows: 

“In the settlement of transactions * * * of the War Department or of 
any other executive department of the Government, payment therefor shall be 
made by the proper disbursing officer * * * of the department concerned ”"— 
which would require the payment by check for all purchases of service or sup- 
plies from another department of the Government as well as from civilian 
agencies. It is desired to ascertain the views of your office upon this interpre- 
tation before issuing a proposed memorandum upon the subject. 

2. The advantages of such procedure in simplifying and unifying methods in 
the departments are many, particularly in view of the great number of inter- 
departmental transactions which have developed in recent months. 


A full quotation of the provision of the statute cited is as follows: 


Provided further, That hereafter in the settlement of transactions between 
appropriations under the Signal Corps, or between the Signal Corps and another 
office or bureau of the War Department, or of any other executive department 
of the Government, payment therefor shall be made by the proper disbursing 
officer of the Signal Corps, or of the office, bureau, or department concerned. 
August 29, 1916, 39 Stat., 622 


This provision, it will be observed, is a special authority appertain- 
ing only to such transactions to which the Signal Corps may be a 
party. It furnishes no guide in answering the question as I under- 
stand it to be, submitted in the memorandum of the Chief Coordina- 
tor. I apprehend the question to be whether under section 5 of the 
deficiency act of July 11, 1919, 41 Stat., 67, requiring heads of depart- 
ments and other responsible officers to purchase material, etc., from 
other departments and services of the Government possessing same 
which are no longer needed for further use because of cessation of 
war activities, payment may be made by the disbursing officer of the 
purchasing department or other service, without a settlement by the 
General Accounting Office as required by Treasury Department Cir- 
cular No. 54 of August 12, 1907. The act of July 11, 1919 supra, 
authorizes sales by one department to another under the terms and 
conditions therein specified and directs the proceeds of the sales to 
be covered into miscellaneous receipts. Such sales between the de- 
partments being expressly authorized by law, they are on the same 
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footing as if made to individuals, and no adjustments of appropria- 
tions are involved or required. I see no reason, therefore, where the 
proceeds are to be deposited in miscellaneous receipts, why the dis- 
bursing officer of the department or service receiving the material, 
etc., may not pay therefor by check to the order of the Treasurer of 
the United States and transmit same to the proper officer of the 
department or service selling same. The provisions of circular 54 
remain in force in all cases where not excepted by or in conflict with 
special provisions of other laws. Your question is answered accord- 
ingly. 


FORFEITURES OF ARMY PAY. 


Court-martial forfeitures of future Army pay are collected as the pay accrues, 
except as to liquidation of indebtedness, and the remission of the unexe- 
cuted portion of the sentence does not operate on pay so collected. 


Decision by Comptroller General McCarl, December 1, 1921: 

The Chief of the War Department Division has submitted a memo- 
randum decision on the claim of Leander W. Tourigny, private, 
Company B, Third Battalion, United States Guards, for the amount 
withheld from his pay pursuant to a court-martial sentence remitted 
after the execution of a portion thereof. The Adjutant General of 
the Army reports: : 


1. The records of this office show that Leander W. Tourigny, Private, Com- 
pany B, 3rd Battalion, U. S. Guards was tried by General Court-Martial for 
violation of the 65th Article of War, and was sentenced to be confined at hard 
labor for two years, and to forfeit two-thirds of his pay per month for a like 
period. The sentence was approved but was mitigated to confinement at hard 
labor for eight months, and forfeiture of two-thirds of his pay each month fer a 
like, period. 

2. Paragraph 10, Special Orders No. 288, Headquarters Northeastern De- 
partment, December 11, 1918, states that so much of the sentence imposed by 
general court-martial in the case of Private Leander W. Tourigny, Company B, 
3rd Battalion, U. S. Guards published in General Court-Martial Order No. 
217, July 30, 1918, as remains unexecuted this date, is hereby remitted. 


It appears that no payments were made to claimant subsequent to 
June 30, 1918, until his discharge from the Army, December 16, 
1918, and that on his final statement there was deducted the for- 
feiture of two-thirds of his pay per month to date of remission of 
the sentence. The fiftieth article of war, contained in section 1342, 
Revised Statutes, as amended by the act of August 29, 1916, 39 Stat., 
658, provides: 


The power to order the execution of the sentence adjudged by a court-martial 
shall be held to include, inter alia, the power to mitigate or remit the whole 
or any part of the sentence, but no sentence of dismissal of an officer and 
no sentence of death shall be mitigated or remitted by any authority inferior 
to the President. 

Any unexecuted portion of a sentence adjudged by a court-martial may be 
mitigated or remitted by the military authority competent to appoint, for the 
command, exclusive of penitentiaries and the United States Disciplinary Bar- 
racks, in which the person under sentence is held, a court of the kind that 
imposed the sentence, and the same power may be exercised by superior 
military authority; but no sentence extending to the dismissal of an officer or 
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loss of files, no sentence of death, and no sentence approved or confirmed by the 
President shall be remitted or mitigated by any other authority. 


The power of remission and mitigation shall extend to all uncollected for- 
feitures adjudged by sentence of a court-martial. 


The memorandum decision is in part as follows: 


The second paragraph of the new article 50 is not unlike the old article 
112 with the construction placed upon it by the Comptroller in prior deci- 
sions, 19 Comp. Dec., 60, under which the power of remission was construed 
to extend only to the unexecuted portion of the sentence both of confinement 
and forfeiture, and the forfeiture was held to be executed as the pay accrued 
to soldier by length of service, that is the forfeiture executed itself as pay 
accrued. 

The third paragraph of the new article 50 is entirely new and states that 
the power of remission “shall extend to all uncollected forfeitures.” This 
shows a purpose of greater liberality in regard to remission of forfeitures of 
pay than was possible under the construction placed upon the old article 112, 
and I am of the opinion that a forfeiture can not be considered collected until 
it is actually charged against a soldier’s pay on a pay roll with a statement 
of his account showing the balance to date, either credit or debit, and paid to 
soldier or carried forward for collection. 

In the instant case soldier’s unexecuted sentence (of July 30, 1918) was 
remitted December 11, 1918. Of course the confinement was executed to that 
date and the balance only of that part of sentence can be remitted. But, as 
soldier had not been paid since the date of sentence, and as he continually had a 
balance of pay due him, no part of the forfeiture had been collected and the 
entire forfeiture, as deducted, is remitted. 


The one hundred and twelfth article of war in effect prior to 
August 29, 1916, provided: 

Every officer who is authorized to order a general court-martial shall have 
power to pardon or mitigate any punishment adjudged by it, except the punish- 
ment of death or of dismissal of an officer. Every officer commanding a regi- 


ment or garrison in which a regimental or garrison court-martial may be held, 
shall have power to pardon or mitigate any punishment which such court may 


adjudge. 

The power to “ pardon” a “ punishment” given by this article was 
the equivalent of the power to remit, and not the power to pardon 
which the President has under the Constitution. See paragraph 716, 
Winthrop’s Military Law and Precedents, where it is said: 

The exercise of this limited power simply relieves the accused in whole or 
in part from the punishment; the guilt of the offender as found, and the penal 
liabilities, consequent thereupon, remaining unaffected in law. Thus a mere 
reniission of the punishment adjudged a deserter will not relieve him from the 


civil disqualification attached by statute to his conviction; * * * a pardon 


of the offender by the President will be necessary to restore the forfeited 
right. 


It has been held that forfeitures of pay to accrue in the future, im- 
posed by sentence of a court-martial, are self-executing; that is, the 
amount forfeited is in contemplation of law collected, i. e., returned, 
as it accrues from the appropriation under which the pay accrues to 
the General Treasury, and that the Government is released by the sen- 
tence from its promise to pay the accruing salary. 23 Comp. Dec., 
340, 344; 12 td., 276, 284. I am of opinion that the third paragraph 
of the Fiftieth Article of War does not have the effect of altering or 
changing this self-executing characteristic of court-martial forfei- 
tures of pay, and that forfeitures of pay to accrue in the future im- 
posed by sentences of courts-martial are to be considered as collected 








DECISIONS OF THE COMPTROLLER GENERAL. 293 


from day to day as the pay accrues; subject, however, to the qualifi- 
cation that the forfeitures imposed will be deferred until the in- 
debtedness of the soldier to the Government has been liquidated. 24 
Comp. Dec., 621; 14 id., 490. 

For the reasons stated the memorandum decision is not approved. 


FORFEITURES OF NAVY PAY. 


An enlisted man of the Navy discharged with a bad-conduct discharge pursuant’ 
to court-martial sentence is out of the service and the subsequent disapproval 
by the Secretary of the Navy of the court-martial proceedings, finding, and 
Sentence does not operate to entitle him to pay subsequent ot such separation. 

Decision by Comptroller General McCarl, December 1, 1921: 

Ray Charles Tanner, sea., 2c, United States Navy, applied Octo- 
ber 8, 1921, for revision of the action of the Auditor for the Navy 
Department in disallowing by settlement No. 234411, dated June 11, 
1921, his claim for pay from October 25, 1919, to April 12, 1921. 

It appears that appellant was tried by summary court-martial on 
October 15, 1919, found guilty and sentenced to be discharged from 
the naval service with bad-conduct discharge; that the sentence was 
executed by orders of the commander in chief on October 24, 1919, 
and appellant discharged; that on November 20, 1919, the Secretary 
of the Navy in review of the sentence disapproved the proceedings, 
finding, and sentence and directed the commanding officer of the 
U. S. S. Mississippi, on which vessel appellant was serving when 
discharged, to cause the records in his case to be corrected accord- 
ingly; that on April 5, 1921, the chief of the Bureau of Navigation 
directed the officer in charge, Navy recruiting station, Detroit, 
Mich., to “ inform Tanner to this effect and issue orders and instruc- 
tions for him to report to the nearest receiving ship for general de- 
tail”; and that pursuant to directions from the recruiting officer, 
Detroit, Mich., appellant reported for duty on April 13, 1921. His 
claim is for pay for the period between discharge on October 24, 
1919, and date of reporting for duty, April 18, 1921. 

The law, section 17 of the act of February 16, 1909, 35 Stat., 623, 
provides: 

That all sentences of summary courts-martial may be carried into cffect 
upon the approval of the senior officer present, and all sentences of deck 


courts may be carried into effect upon approval of the convening authority 
or his successor in ollice. 


Section 9 of the same act provides: 


That the Secretary of the Navy may set aside the proceedings or remit or 
mitigate, in whole or in part, the sentence :.mposed by any naval court-martial 
convened by his order or by that of any officer of the Navy or Marine Corps. 


Article 3609(2), Navy Regulations, provides: 


(2) A bad-conduct discharge can be given only by sentence of a general or 
summary court-martial. Discharge by sentence of a summary court-martial 
ean not be given effect in a foreign port, nor shall it be given effect in a port 
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of the United States or of any of its outlying territories or possessions without 


the approval of the Navy Department, except under the conditions enumerated 
in article R 623. 


Article 623 was stricken from the regulations by change No. 10, 
promulgated February 25, 1918, and therefore there seems to be no 
exception to the requirement in article 3609 that bad-conduct dis- 
charges can not be given effect without the approval of the Navy 
Department. But that regulation would seem to be in direct conflict 
with the act of 1909, which authorizes the sentences of summary 
courts-martial to be carried into effect upon the approval of the 
senior officer present. 

It is apparent, therefore, that the bad conduct discharge given 
appellant on October 24, 1919, was pursuant to the court-martial 
sentence and the authority of law for carrying same into effect. The 
sentence having been legally executed, appellant was out of the 
service and nothing remaining for the Secretary to act upon, his 
disapproval of the proceedings, finding, and sentence on November 
20, 1919, was, without effect to restore appellant to a service status 
so as to entitle him to pay for the period October 25, 1919 to April 
12, 1921. 


Upon this review no difference is found and the auditor’s settle- 
ment is sustained. 


NAVY PAY—COMMISSIONED WARRANT OFFICERS APPOINTED TO 
LINE OFFICES UNDER ACT OF JUNE 4, 1920. 


Permanent commissioned warrant officers of the Navy appointed to permanent 
line offices under act of June 4, 1920, 41 Stat., 835, are not entitled to retain 
the pay of the commissioned warrant offices vacated by such appointments. 


Comptroller General McCarl to the Secretary of the Navy, December 2, 1921: 

I have your letter of October 26, 1921, asking whether commis- 
sioned warrant officers of the Regular Navy, with pay under the act 
of August 29, 1916, at the rate of that of lieutenant, junior grade, 
or lieutenant, will continue to be entitled to be paid at that rate 
after appointment under the act of June 4, 1920, in the Regular 
Navy, to the respective offices of ensign or lieutenant, junior grade, 
or whether upon such appointment their pay will become that of 
the regular pay rate only attached to the offices to which thus ap- 
pointed. 

The act of August 29, 1916, 39 Stat., 578, under which these com- 
missioned warrant officers became entitled to the rates of pay of lieu- 
tenant, junior grade, or lieutenant, reads: 


Hereafter chief boatswains, chief gunners, chief machinists, chief car- 
penters, chief sail makers, chief pharmacists, and chief pay clerks, on the 
active list with creditable records, shall, after six years from date of commis- 
sion, receive the pay and allowances that are now or may hereafter be allowed 
a lieutenant (junior grade), United States Navy: Provided, That chief boat- 
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swains, chief gunners, chief machinists, chief carpenters, chief sail makers, 
chief pharmacists, and chief pay clerks, on the active list with credituble 
records, shall, after twelve years from date of commission, receive the pay 


and allowances that are now or may hereafter be allowed a lieutenant, United 
States Navy. 


The act of May 22, 1917, 40 Stat., 86, under which these perma- 
nently commissioned warrant officers hold temporary commissions, 
and as temporary officers are entitled by virtue of the saving pay 
clause it contains to be paid at their higher permanent commissioned 
warrant rate, reads: 


Sec. 7. That the permanent * * * commissions, appointments, and war- 
rants of officers shall not be vacated by reason of their temporary advance- 
ment or appointment * * * Provided further, That no person who shall 
receive a temporary appointment shall be entitled to pay or allowances except 
under such temporary appointment: And provided further, That upon deter- 
mination of temporary appointments in a higher grade or rank as authorized 
by this act the officers so alvanced * * * shall revert to the grade, rank or 
rating from which temporarily advanced, unless such officers or enlisted men in 
the meantime, in accordance with law, become entitled to promotion to a higher 
grade or rank in the permanent Navy * * * in which case they shall revert 
to said higher grade or rank and shall, after passing the prescribed examina- 
tions, be commissioned accordingly. 

Sec, 18. Nothing contained in this Act shall operate to reduce the rank, pay, 
or allowances that would have been received by any person in the Navy, Ma- 
rine Corps, or Coast Guard except for the passage of this Act. 


Section 4 of the act of June 4, 1920, 41 Stat., 835, under which these 
commissioned warrant officers while holding temporary offices “ shall 
be appointed ” to permanent offices, reads: 


That in addition to the number of transfers and appointments hereinbefore 
allowed, commissioned warrant officers of more than fifteen years’ service since 
date of warrant or date of first appointment as paymaster’s clerk, pharmacist 
or mate, who had creditably served in the war with the German Government 
in temporary commissioned ranks or grades in the regular Navy, shall be ap- 
pointed to a permanent rank or grade for which they may be qualified as es- 
tablished and shown by their records of service during their term of service 
not above the temporary rank or grade held by them at the time of transfer 
* * * Provided further, That no transfers or appointments made in accord- 
ance with sections 3 and 4 of this act shall be to a higher grade or rank than 
lieutenant in the Navy: And provided further, That officers appointed to the 
permanent Navy in accordance with the foregoing sections who now hold per- 
manent warrant or permanent commissioned warrant rank in the United States 
Navy shall, if they thereafter fail professionally on examination for promotion, 
revert to such permanent warrant or permanent commissioned warrant status. 


This act—unlike that of the temporary promotion statute of May 
22, 1917,—contains no saving pay clause. 

In the absence of such a saving pay clause in the act of June 4, 
1920, permanent commissioned warrant officers on investment under 
it with the offices of ensign or lieutenant, junior grade, become en- 
titled to the regular pay attached to those offices only. 

The clause in section 4 of the act of June 4, 1920, to which you refer, 
to the effect that commissioned warrant officers appointed to perma- 
nent offices under said act, shall “if they thereafter fail profession- 
ally on examination for promotion, revert to such permanent war- 
rant or permanent commissioned warrant status,” does not affect the 
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pay attached to the line offices to which appointed or of the incum- 
bents of them. 

You are, therefore, advised that permanent commissioned warrant 
officers appointed to permanent line offices under the act of June 4, 
1920, are not entitled to retain the pay of the commissioned warrant 
offices vacated by such appointment. 















































PURCHASE OF NEWSPAPERS. 


Subscription to a daily newspaper published for dissemination of general news 
and information may not be paid from an appropriation made for “ books 
of reference and works and periodicals” relating to technical subjects cen- 
nected with the work of the Hydrographic Office. 


Decision by Comptroller General McCarl, December 3, 1921: 


The Sun-Herald Corporation applied November 4, 1921, for a 
review of the action of the Navy Department Division of the General 
Accounting Office in disallowing by settlement No. 243603, dated 
October 29, 1921, its claim for $11 on account of subscription to the 
New York Herald for the fiscal year ending June 30, 1921. 

It appears that the paper was sent to and received by the United 
States Navy Hydrographic Office, Washington, D. C., in accordance 
with a subscription dated June 18, 1920, signed by W. C. Asserson, 
captain, United States Navy, acting hydrographer. 

The appropriation sought to be charged with the price of this sub- 
scription is in the following terms: 


For purchase and printing of nautical books, charts, and sailing directions; 
copperplates, steel plates, chart paper, packing boxes, chart portfolios; electro- 
typing copperplates, cleaning copperplates; tools, instruments, power, and ma- 
terials for drawing, engraving, and printing; materials for and mounting charts; 
reduction of charts by photography; photolithographing charts for immediate 
use; transfer of photolithographic and other charts to copper; purchase of 
equipment for the storage of plates used in making charts and for the storage 
of Hydrographic Office charts and publications; care and repairs to printing 
presses, furniture, instruments, and tools; extra drawing and engraving; trans- 
lating from foreign languages; telegrams on public business; preparation of 
pilot charts and their supplements, and printing and mailing same; purchase 
of data for charts and sailing directions and other nautical publications; books 
of reference and works and periodicals relating to hydrography, marine mete- 
orology, navigation, surveying, oceanography, and terrestrial magnetism, and 
to other professional and technical subjects connected with the work of the 
Hydrographic Office, $50,000. Act of May 29, 1920, 41 Stat., 665. 


The New York Herald is a daily newspaper published for the 
dissemination of news and information to the reading public gener- 
ally and does not come within the classification “ books of reference 
and works and periodicals relating to hydrography, marine meteor- 
ology, navigation, surveying, oceanography, and terrestrial magne- 
tism, and to other professional and technical subjects connected with 
the work of the Hydrographic Office.” 

Clearly the subscription to a daily newspaper does not come within 
any of the other items of expense expressly provided for under the 
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appropriation hereinbefore quoted. Therefore, it must be held that 
said appropriation is not available for the payment of the subscrip- 
tion in question. The act of May 29, 1920, 41 Stat., 665, contains a 
provision reading as follows: 


No expenditure shall be incurred or authorized for personal services or other- 
wise under the Hydrographic Office in the District of Columbia, during the 
fiscal year 1921, except as herein authorized by appropriations under the 


Navy Department or under appropriations that may be made for printing and 
binding. 


It is evident that if Capt. Asserson was acting in his official 
capacity in ordering the New York Herald sent to the Hydrographic 
Office his action was in direct contravention of law and could impose 
no liability on the United States. Therefore, the Sun-Herald Corpo- 
ration should look to him as an individual for the price of the sub- 
scription in question. 

Upon a review of the matter no differences are found and the 
settlement is sustained. 


LEAVE OF ABSENCE—NAVAL STATION EMPLOYEES. 


Leave of a naval station employee accumulated prior to transfer beyond the 
continental limits of the United States may not be counted in determining 
his right to accumulative leave through a four-year period, under act of 
August 29, 1916, 39 Stat., 557, which confines its benefits to employees at 
stations outside the continental limits of the United States. 

The four-year period through which the leave of naval station employees outside 

the continental limits of the United States may accumulate, under act 

of August 29, 1916, 39 Stat., 557, may rotate after the first four-year 
period has expired by eliminating the first of the four years and adding 
the year subsequent to the four years as the fourth year. 


Comptroller General McCarl to the Secretary of the Navy, December 5, 1921: 
I have your letter of -October 22, 1921, referring to decision of 
the Comptroller of the Treasury of February 19, 1917, and asking: 


1. Whether leave of naval station employees accumulated in the United 
States prior to transfer beyond its continental limits may be added to leave 
accumulated subsequent to transfer for the purposes of the special leave legis- 
lation in the act of August 29, 1916, 39 Stat., 557, for such employees outside 
of the continental limits of the United States. 


For illustration, you present this case: 


Date of appointment in U. S., August 1, 1917. 

Date of transfer to island station, September 1, 1918. 
Leave due at time of transfer, 32 1/2 days. 

Date of request for leave at station, September 1, 1920. 
Leave due at time of request, 60 days. 

2. Whether the four years’ accumulative leave under the statute may rotate, 
subject to the limitation of 120 days, or in other words whether it may accumu- 
late for the first four years and this four years’ status once attained become 
continuous thereafter as each new year accrues by means of eliminating the 
first of the four years and adding the year subsequent to the four years as the 
fourth year, in lieu of a new four years starting over again for accumulation 
purposes with the fifth year, of which the fifth would be the first year, the 
sixth year the second year, and so on, as held in the decision of February 
19, 1917. 
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In reply you are advised that statute confines the accumula- 
tive benefits it authorizes to employees at stations outside of the con- 
tinental limits of the United States. Those at stations in the 
United States are not within its purview. This being true, I do not 
think it contemplates that leave accumulated prior to transfer 
from the United States should be counted for accumulation pur- 
poses. Your first question is, therefore, answered in the negative. 

Your second question is answered in the affirmative. While the 
statute does not expressly indicate how it shall operate in this 
respect, yet in view of its beneficial character and your statement that 
you believe the suggested change will be in the interest of the 
United States, it is concluded that the four years may rotate as indi- 
cated, subject to the limitation of 120 days of accumulated unused 
and otherwise lapsed leave. The decision of February 19, 1917, is 
modified accordingly. 


VACCINATION, 


Vaccination of an employee of the Government, under requirements of city or 
State health regulations, is an individual expense and is not authorized to 
be paid from Government funds. 


Decision by Comptroller General McCarl, December 5, 1921: 
W. M. Lockwood, disbursing clerk, Interstate Commerce Com- 


mission, applied October 18, 1921, for a review of the action of the 
State and Other Departments Division of this office in disallowing 
by miscellaneous settlement No. 11122, dated October 1, 1921, credit 
in his accounts for payment of $8 to city of Deadwood, S. Dak. 
(voucher No. 14378, November, 1919), charge for vaccinating eight 
men. 

It appears that while I. C. C. car No. 20 was parked within the city 
limits of Deadwood, November 10, 1919, a laborer of the party being 
found to have smallpox was removed to the detention hospital, the 
car was fumigated, and all the other members of the party were 
vaccinated by order of the city health authorities. For fumigation 
of the car, $5, and for the sight vaccinations, $8, voucher was stated 
in favor of the city of Deadwood and was paid. 

The item in question was disallowed for the reason that, as stated 
in a decision by the Comptroller of the Treasury, January 12, 1921, 
vaccination of an employee is an expense relating to the individual 
and is not authorized to be paid under Government appropriation. 
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SUBSISTENCE—UNITED STATES SHIPPING BOARD. 


The $5 maximum per diem for actual expenses of subsistence prescribed in 
the act of August 24, 1921, 42 Stat., 192, for officers and employees of the 
United States Shipping Board and Emergency Fleet Corporation, applies 
to each day, and reimbursement can not be allowed on the basis of the 
average daily expenses for a trip or a given period. 


Comptoller General McCarl to the Chairman, United States Shipping Board, 

December 6, 1921: 

I have a letter from the President, United States Shipping Board 
Emergency Fleet Corporation, dated November 23, 1921, and re- 
ceived in this office November 29, 1921, requesting decision whether 
under the provision in the act of August 24, 1921, 42 Stat., 192, 
hereinafter quoted, reimbursement may. be made for actual expenses 
of subsistence exceeding $5 in any day when the expenses for the 
trip do not exceed an average of $5 a day. 

The provision in question reads: 


That no part. of this appropriation shall be used for actual expenses of sub- 
sistence exceeding $5 a day or per diem in lieu of subsistence exceeding $4 for 
any officer or employee of the United States Shipping Board or the United 
States Shipping Board Emergency Fleet Corporation. 


The intent and purpose of this provision was to make the traveling 
expenses of officers and employees of the United States Shipping 
Board and the United States Shipping Board Emergency Fleet Cor- 
poration subject to the same limitation as is applicable to officers and 
employees in other branches of the Government service under the act 
of April 6, 1914, 38 Stat., 318, and section 13 of the act of August 
1, 1914, 38 Stat., 680. 

It has been the uniform practice in applying the $5 limit pre- 
scribed in the act of April 6, 1914, to hold that it applies to each 
day and that reimbursement can not be allowed on the basis of the 
average daily expenses for a trip or a given period. 

If it had been the intent to allow reimbursement on the basis of 
average daily expenses in the case now under consideration it must 
be assumed that specific provision to that effect would have been 
made in the law, as was done in the case of consular inspectors in 
the act of April 15, 1918, 40 Stat., 528. 

The question submitted is answered in the negative. 


TRAVELING EXPENSES—MINGLING OF PRIVATE AND PUBLIC 
BUSINESS. 


When there is a mingling of private matters with Government business by a 
Government officer or employee in a travel status the expenses incurred 
thereby can not be charged against the Government. 


Comptroller General McCarl to the Attorney General, December 6, 1921: 
I have your letter of September 30, 1921, requesting that the 
accounts for the December quarter, 1920, of Charles T. Wal- 
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ton, United States marshal for the southern district of California, 
be reopened and that there be recharged per diems and expenses 
paid Herbert N. Ellis, assistant United States attorney, for travel 
to and from San Diego, Calif. 

The charges recommended for disallowance are as follows: 


Item 1. October 12 to 17, inel.: 

Consulting different departments—immigration, customs, etc.—con- 
cerning cases pending for trial, for information this office and to 
handle. Also ne preliminary hearings Carse and others. 

Left San Diego 2.00 a. m., Oct. 17. 

Arrd. Los Angeles 7 30a. mis ’ 

Per diems October 12, 13, 14, 15, 16, and 17 

Expenses of trip 

Item 2. October 19 to 24, incl.: 

Preliminary hearing U. 8. vs. E. L. Lincoln, and other matters along 
line above referred to. 

Left Los Angeles 3:00 p. m., Tuesday, Oct. 19. 

Arrd. San Diego 6:30 * 

Left o * “2:00 a. , Sunday, Oct. 24. 

Arrd. Los Angeles7:30 ” “* 

Per diems October 19, 20, 21, 22, 23 and 24____ a : 

IIE FU BID owns ceamerenosingien sciietintiel anemia kbardstapcieie aod 

Item 3. October 29 to November 2, incl.: 

Re suit, Superior Court, against Hoffman, Indian Agent; representing 
Government interest. 

Left Los Angeles 3:00 p. m. » Friday, Oct. 29. 

Arrd. San Diego 6:30 ” 

et; :¢ * 3:00 “ Tuesday, Nov. 2. 

Arrd. Los Angeles 6:30 ” = vl 

Per diems October 29, 30, 31, November 1 and 2___-__- Ms OES See See 20.00 

ennny HE (ON a a a ee i ats 9.30 

Item 4. November 5 and 6, incl.: 

Re Harry Merwin hearing at San Diego. 

Left Los Angeles 3:00 p. m., F riday, Nov. 5. 

Arrd. San Diego 6:30 ” ” 

ian. C'” " 3:00 “ Saturday, Nov. 6. 

Arrd. Los Angeles 6:30 ” ” “ad 

Per diems November 5 and 6_- 

Expenses of trip 

Item 5. November 10 to 12, incl.: 

Preparation of complaint against McGregor Lawrence, et al. 

Left Los Angeles 3:00 p. m., Wednesday, Nov. 

Arrd. San Diego 6:30 ” " ° 

Left ” ”" 3:00 ” #£«x°¥Friday, Nov. 12. 

Arrd. Los Angeles 6 :30 ” e * 

Per diems November 10, 11 and 12__-~_-- ; Lid 12.00 

Expenses of trip ‘ 

Item 6. November 18 to 16: 

Re preparation for and hearings, A. R. Arundt, Torres, Pratt, Ortez, 
et al., and ease Superior Court, against Hoffman, Indian agent. 

Left Los Angeles 6:00 p. m., Saturday, Nov. 13. 

Arrd. San Diego 9:30 ” <i rr 

Left ” "* 2:00 a.:m., Tuesday, Nov. 16. 

Arrd. Los Angeles 7:30 ” 

Per diems November 13, 14, 15 and 16__-_--___---___ 

Expenses of trip 

Item 7. November 19 to 23, inel.: 

A. R. Arundt held to answer at S. D., Ortez, Adam Torres hearing; 
Monday 11/22/20, C. B. Laughlin, Jack K. Russell and others, 
hearing. 

Left Los Angeles midnight, Friday, Nov. 19. 

Arrd. San Diego 5:00 a. m., Saturday, Nov. 20. 

Left ” ”" 2:00 ” #=Tuesday, Nov. 23. 

Arrd. Los Angeles 7:30 ” " = 
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Per diems November 19, 20, 21, 2 
I i i ee a BB ea cs ecb entice alicia 
Item 8. November 25 to 28, incl.: 

For Van Anspach hearing, El Centro; and re Augustine Flores. 

Left Los Angeles 8:40 a. m., Tuesday, Nov. 25. 

Arrd. El Centro 5:00 p.m, ” 

Left ” ” §$:05 a. m., Sunday, Nov. 28, 

Arrd. Los Angeles 4:40 p.m, ” 

Per diem November 25, 26, 27 and 28 

MO si Risch ie os nd eh Sh eee eC ese 

Item 9. December 2 to 6, incl.: 

a at San Diego, Harry Hunt, Ed Leroy, and others. Also re 
Goy. Land, San Diego, consulting various officials re maps and titles. 
Sat. Dec. 4th, several hearings before Commissioner. 

Left Los Angeles midnight Thursday, oar 2. ° 

Arrd. San Diego 5:00a.m., Friday, Dec. 3. 

ina ..* 2:00a..m., Monday, Dec. 6. 

Arrd. Los Angeles7:15a.m., “ 

Per diems December 2, 3, 4, 5 and 6 

I Nd lech Ak eichishasen sh bicocnapin ines hs Rgeiaiaeiiaiedntstins 

Item 10. December 17 to 21 inel.: 

Rehearing before Commissioner, Wm. McMahon and Mabel White. 

Left Los Angeles 6:00 p. m., Friday, Dec. 17. 

Arrd. San Diego 9:30 “ 

lei: * ? 2:00 a. m., Tuesday, Dec. 21. 

Arrd. Los Angeles 7:30 “ 

Per diems December 17, 16, 19, 20, and 21___.............._.... 

Bees. Gr Oa a ei a ed i ea 

Item 11. December 24 to 28 inel.: 

Re Hans Chris Anderson (Albertson); consulting Woolman (special 
deputy collector customs), visited jail, consulted Gusweiler (prohibi- 
tion officer) re George Page and other pending cases. 

Left Los Angeles 6:00p. m., Friday, Dec. 24. 

Arrd. San Diego 9:30 “ 

Left Pa 2:00 a. m. Tuesday, Dec. 28. 

Arrd. Los Angeles 7:30 “ > 

Per diems December 24, 25, 26, 27, and 28 

Expenses of trip 


Rand :2R: oj wcahiuiwasss ses st 


Total 


325. 38 





9:30 


20.00 
19.18 


20. 00 
11. 95 


20. 00 
11. 95 


20. 00 





It is shown by the examiner’s report that Herbert N. Ellis was ap- 
pointed assistant district attorney October 11, 1920, : atid took the oath 
of office on the same day, with official headquarters at Los Angeles, 
and that prior to his appointment as assistant district attorney he 
was engaged in the general practice of law at San Diego, where he 
still maintains his private residence. The examiner states that it is 
understood that Mr. Ellis’ wife is also a lawyer, and it is presumed 
that he continues his law practice at San Diego in association with 
her, inasmuch as they maintain a law office there in the First Na- 
tional Bank Building, or such appears to be a fact according to the 
building directory and the lettering on the door of room 916 (“ Her- 


bert N. Ellis and Clara B. Ellis, lawyers”). 


Exception was taken by the examiner to the fact that nearly all 
of the trips to San Diego embrace a week-end and include nearly 


every week-end during the quarter. 


It is also noted that the assistant attorney spent 12 or 13 days at 


San Diego following his appointment. 





It is further shown by refer- 
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ence to the expense accounts of the district attorney’s office for a 
period of one year prior to Mr. Ellis’ employment that official visits 
to San Diego, other than regular attendance at court, were less fre- 
quent and of shorter duration. It also appears that the district attor- 
ney sanctioned the week-end trips of his assistant so as to premit him 
to be frequently in his home town over Sundays; in fact, it is shown 
that officials having business with the district attorney’s office, city, 
county, and Federal, were informed that Mr. Ellis would be in San 
Diego very frequently, usually at the end of the week and remain 
over until the first of the next week, and they, therefore, arranged 
their business accordingly. 

The request of the Attorney General that the expenditures be 
recharged to the marshal in his accounts is in substance a disapproval 
of the procedure followed. 

From the evidence submitted there is little doubt that these con- 
stantly repeated trips of the assistant United States attorney were 
made primarily, if not solely, that he might visit his home at San 
Diego, and that the attending to such business as might be there was 
merely incidental and not such as to justify the charging to the 
United States of the expense of the constantly repeated ‘ween-end 
visits. Where there is a mingling of private matters and Govern- 
ment matters the clear rule must be that as they cannot be separated 
the expenses incurred thereby cannot be charged against the 
Government. 

The settlement is reversed and a difference of $325.38 is certified 
in favor of the United States. 


HONORABLE-DISCHARGE GRATUITY—NAVY—EXTENSION OF 
ENLISTMENTS. 


Payment of honorable-discharge gratuity to enlisted men of the Navy upon 
extension of enlistments for less than four years depends upon whether the 
initial extension was entered into prior or subsequent to July 11, 1919; if 
prior no gratuity is authorized, but if on or subsequent to that date pay- 
ment of the gratuity is authorized under the same conditions as upon 
reenlistments for corresponding periods. 


Comptroller General McCarl to the Secretary of the Navy, December 6, 1921: 

I have, by your direction, the lctter of November 18, 1921, of the 
Judge Advocate General of the Navy, referring for decision a ques- 
tion presented by the Chief of the Bureau of Supplies and Accounts, 
Navy Department, as follows: 


1. The act of 22 August, 1912, 37 Stat., 331, provides that only men who 
extended their four-year term of enlistment for a period aggregating four years 
are entitled to payment of honorable-discharge gratuity. The evident intent 
of this act was to place men extending their enlistments on a parity with men 
reenlisting for a full term, which at that time was four years. 
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2. The act of 4 June, 1920, 41 Stat., 836, permits enlistment (and reenlist- 
ment) for periods of two, three, or four years, and provides that all laws now 
applicable to four-year enlistments shall apply to enlistments for a shorter period 
with proportionate benefits upon discharge and reenlistment. 

3. The act of 22 August, 1912, provides that men extending their enlistments 
shall be entitled to and shall receive the same pay and allowances as though 
regularly discharged and reenlisted immediately upon expiration of their term 
of enlistment. 

4. As men may now reenlist for a term less than four years, and receive, under 
the restrictions of section 2 of the act of 12 July, 1921, proportionate henefits, 
including honorable-discharge gratuity, for such reenlistment, it is requested 
that the Comptroller General of the United States decide on the legality of pay- 
ment of honorable-discharge gratuity to men extending their enlistment for a 
period less than an aggregate of four years. 

The answer to this question hinges upon whether the initial ex- 
tension was entered into prior or subsequent to July 11, 1919. 

The acts of July 11, 1919, 41 Stat., 134, and June 4, 1920, 41 Stat., 
836, authorize enlistments for two, three, or four years, and each car- 
ries a provision : 

* * * all laws now applicable to four-year enlistments shall apply * * * 
to enlistments for a shorter period with proportionate benefits upon discharge 
and reenlistment. 

The conditions under which honorable-discharge gratuity is pay- 
able on an extension of enlistment are found in the act of August 22, 
1912, 37 Stat., 331, as follows: 

* * * such enlisted men as extend the term of enlistment as authorized 
in this section shall be entitled to and shall receive the same pay and allowances 
in all respects as though regularly discharged and reenlisted immediately upon 
expiration of their term of enlistment, * * * 

Accordingly, upon an extension of enlistment, honorable-discharge 
gratuity is payable under the same conditions and subject to the same 
restrictions as upon a reenlistment. 

Prior to the enactment of the act of July 11, 1919, reenlistments in 
the Navy were authorized only for four years, and an honorable-dis- 
charge gratuity was payable only upon a reenlistment for four years 
or on an extension of an enlistment for an aggregate equivalent to a 
period of reenlistment. The act of July 11, 1919, authorizes en- 
listments for shorter periods and provides for “ proportionate bene- 
fits” on reenlistment. 

In decision of this office, 1 Comp. Gen., 212, it was held: 

While extensions of enlistment for one year are authorized by the act of 
August 22, 1912, there is no statutory period of enlistment or reenlistment for 
one year authorized by any act, and therefore no gratuity is payable on a 
one-year extension standing alone. The right to a gratuity is limited to that 
which would accrue to a man “as though regularly discharged and reenlisted 
immediately.” The minimum period of enlistment or reenlistment in the Navy 
is two years, and it is to the two and three year enlistments only that the “pro- 
portionate benefits ” are extended by the acts of July 11, 1919, and June 4, 1920. 

In decision of the Comptroller of the Treasury, 27 Comp. Dec., 
210, in deciding the question presented by you as to the “ proportion- 


ate benefits” to which enlisted men of the Navy were entitled who 
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reenlisted under continuous service for two or three year periods, it 
was held, quoting from the syllabus: 


The amount of honorable-discharge gratuity or reenlistment bonus of enlisted 
men of the Navy on reenlistment for two years, or three years, or four years, 
authorized by the acts of July 11, 1919, 41 Stat., 184, and June 4, 1920, 41 
Stat., 836, is equal to the pay the enlisted men would have received if they had 
been employed in actual service two months, or three months, or four months, 
respectively. 


Whether an enlisted man is entitled to an honorable discharge 
gratuity upon a two or three year extension of an enlistment de- 
pends, therefore, upon whether the initial extension was entered into 
prior or subsequent to July 11, 1919. If prior to July 11, 1919, no 
gratuity is payable, there being no equivalent period authorized for 
reenlistment and so no authorized gratuity. If on or subsequent to 
July 11, 1919, the authorization for reenlistments for periods of two 
or three years, with the provision for “ proportionate benefits” upon 
reenlistment for those periods, confers a right to a gratuity upon 
extensions entered into on or subsequent to that date under the same 
conditions as upon reenlistments for corresponding periods. 

Except for the fact that the act of July 12, 1921, 42 Stat., 139, 
places a limitation upon the amount of gratuity that may be payable 
(see 1 Comp. Gen., 195), the construction announced in 27 Comp. 
Dec., 210, has equal application to extensions of enlistments when the 
initial extension was entered into on or subsequent to July 11, 1919. 


CONTRACTS—LOWEST BIDDER. 


Several contractors having been specially invited to bid on emergency services 
for the Government, the alleged incompetency of one of those contractors 
who makes the lowest bid is insufficient reason for accepting the bid of 
another, and no more is authorized to be paid for.the service performed 
than the amount of the lowest bid. 


Decision by Comptroller General McCarl, December 7, 1921: 

Lieut. Col. Perrin L. Smith, Finance Department, United States 
Army, applied September 6, 1921, for revision of the action of ‘the 
Auditor for the War Department in disallowing, by settlement No. 
65,529, dated May 13, 1921, an item of $4,718 representing difference 
between payment to Merchants Transfer Co. of $12,648 for services 
in connection with moving files and records of the Adjutant Gen- 
eral’s Office and $7,930, the price bid by the Smith Storage & Transfer 
Co. for moving the same files and records. 

The auditor based his disallowance upon a provision relating to 
the purchase of regular and miscellaneous supplies of the Quarter- 
master Department made by the act of July 5, 1884, 23 Stat., 109, as 
follows: 


The award in every case shall be made to the lowest responsible bidder for 
the best and most suitable article, the right being reserved to reject any and 
all bids. 
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Whether this enactment has any application in the present case is 
unnecessary to determine. 

The reasons given by the Quartermaster Department for accepting 
the higher bid of the Merchants Transfer Co. are, first, that work 
formerly done by the Smith Co. had not been satisfactory, and as the 
moving to be done involved the taking down and setting up of file 
cases and the packing and unpacking of files and records, it was 
thought that the Smith Co. could not do it properly and as expedi- 
tiously as the urgent needs of the service required; second, that the 
Merchants Transfer Co. price covered packing and unpacking of all 
files and records and the taking down and erecting all file cases, 
whereas the bid of the Smith Co. covered moving only. 

The main reason for accepting a bid nearly 63 per cent higher than 
the lower bid was that services theretofore rendered by the lower 
bidder were thought to have been more or less unsatisfactory. This 
is too general and could have been protected against by bond. Also, 
the service required is stated to have been urgent, bids being called 
for by 2 p. m. of the same day invitation therefor was issued, and the 
service was to be rendered beginning 9 a. m. next day. If incompe- 
tency of the lowest bidder is urged as the reason for accepting 
another bidder, the question suggests itself why such incompetent 
should have been invited to bid, the conditions being urgent and 
the incompetency known. 

And so also with regard to the contention that the bid of the Mer- 
chants Transfer Co. covered a different and greater service 
than that covered by the lower bid, consideration of the invitation 
to bid is in order. The request for proposal, dated February 28, 
1918, invited bids— 


for a moving of office furniture and equipment for the Adjutant General’s 
Office from various places, as indicated on memorandum attached, to the first 
floor of the building at 24th and M Sts., N. W. Full information in reference 
to the various places and articles may be had upon application to the chief 
clerk, Adjutant General’s Office, Room 254, State, War and Navy Building. 


Whether the same information as to the requirements in the matter 
of packing and unpacking files and records and taking down and 
setting up file cases was given to each of the bidders, and if so why 
the bid of the Smith Co. did not cover such services, does not appear. 

The difference in bids is so great that upon the showing made the 
auditor’s action must be affirmed. Upon a review of the matter no 
differences are found and the settlement is sustained, 











306 DECISIONS OF THE COMPTROLLER GENERAL. 






LAUNDRY—ARMY NURSES. 


Clothing of Army nurses may be included in and paid for as hospital laundry 
of the Medical Department. (1 Comp. Gen., 207, amplified.) 


Comptroller General McCarl to the Secretary of War, December 7, 1921: 

I have your letter of November 21, 1921, with reference to the 
decision of October 10, 1921, 1 Comp. Gen., 207, in which it was 
held, quoting from the syllabus, that: 


Army nurses are not entitled to a commutation allowance for the laundering 
of their uniforms soiled when on public duty, nor to reimbursement for the 
amount expended therefor. 


You suggest that in certain respects the decision may raise a 
question as to the validity of paragraphs or portions thereof of the 
Manual for the Medical Department, 1916, as amended, as follows: 


47. (a) Respecting the clothing of enlisted men of the Medical Department on 
duty in wards, mess rooms, kitchens, etc., which provides that “ White clothing 
soiled while on such duty may be included in the hospital laundry (par. 267).” 

96. Nurses’ uniforms soiled while on public duty will be washed as a part of 
the hospital laundry. (See par. 267.) 

222. The soiled clothing of patients will be washed as a part of the hospital 
laundry (par. 267). * * * (C.M. M.D. No. 11, Feb. 3, 1919.) 

267. The hospital laundry comprises—first, the linen, clothing, and bedding 
belonging to the Medical Department, as above enumerated; second, the wash- 
able clothing of patients under treatment in hospital (par. 222); third, 


-_—- 


the white coats and trousers of the enlisted attendants (par. 47a); fourth, 
the uniforms of the Nurse Corps soiled while on public duty. * * * (C. M. 
M. D. No. 11, Feb. 3, 1919.) 


Taking up first the laundering of the uniforms of nurses; it is 
well settled that where the pay and allowances, or compensation, of 
officers and employces of the Government are fixed by statute they 
may be neither increased nor diminished by executive action. 5 
Comp. Dec., 806; 8 id., 390; 9 id., 278; 11 id., 252 and 573; and the 
authorities therein cited; and I do not understand that you question 
the correctness of the decision of October 10, 1921, that the claimant 
therein was entitled neither to reimbursement of the actual cost of 
having her uniforms laundered, nor to an amount as commutation 
in lieu of such laundering by the Government. 

There is for consideration, however, the question whether in the 
proper administration of the Medical Department of the Army, the 
inclusion with the hospital laundry of the clothing indicated in the 
Manual for the Medical Department is contemplated and authorized 
by the appropriation for that department. The appropriation for 
the Medical Department of the Army, act of June 30, 1921, 42 Stat., 
87, appropriated funds for, among other purposes, the following: 


* * * for advertising * * * laundry, and all other necessary mis- 
cellaneous expenses of the Medical Department * * *. 


The provision has appeared in this appropriation for some years, 


see act of May 11, 1908, 35 Stat., 122, and the annual appropriation 
acts since that date. 
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In a decision to the Secretray of War, 47 MS. Comp. Dec., 1590, 
December 24, 1908, the Comptroller of the Treasury held: 


I have to advise you that in my opinion the provision for “laundry” in 
the above appropriation is applicable to the expenses of the laundering of the 
private property therein referred to viz., the washable garments of patients 
admitted to hospital, the white coats and trousers of enlisted attendants of 
the wards, operating rooms, post-mortem rooms, dining rooms, and kitchens 
of hospitals, and the uniforms of the nurses of the Nurses Corps (female) 
under the circumstances set forth in the above communication of the Surgeon 
General, and under suitable regulation to be promulgated by you. 


The decision of October 10, 1921, 1 Comp. Gen., 207, was not in- 
tended and is not to be understood as affecting the administrative 
procedure of caring for the hospital laundry as prescribed in the 
quoted provisions of the Manual for the Medical Department, based 
as those provisions are on a decision of the Comptroller of the 
Treasury. 

Your questions are answered accordingly. 


NAVY PAY—SHORE DUTY IN ALASKA. 


An officer of the Naval Reserve Force is entitled to 10 per cent increase of 
pay as on shore duty beyond seas while serving in Alaska as a member 
of the Navy Alaskan Coal Commission, although he is not attached to 
any particular station. (19 Comp. Dec., 709, overruled.) 


Decision by Comptroller General McCarl, December 9, 1921: 

Lieut. Phil. J. Weiss, United States Naval Reserve Force, applied 
November 15, 1921, for review of settlement No. 190488, dated Octo- 
ber 8, 1921, Navy Department Division, this office, disallowing claim 
for 10 per cent increase in pay while on duty in Alaska, May 20, 
1920, to April 6, 1921. 

It appears that by orders of May 6, 1920, claimant was appointed 
a member of the Navy Alaskan Coal Commission, detached from all 
other duty and ordered to proceed with the commission to Alaska, 
for “shore duty beyond the continental limits of the United States”; 
that he left Seattle, Wash., on May 20, 1920, and arrived at Seward, 
Alaska, on May 26, 1920; and that from Seward he proceeded to 
Anchorage and subsequently to Chickaloon, Alaska, 74 miles inland, 
the headquarters and permanent station of the commission from 
June 16, 1920, to date of his detachment on March 29, 1921, and that 
he returned to Seattle on April 6, 1921. 

The reason given for disallowance is that claimant was not on duty 
at a station in Alaska as required by the act of May 13, 1908, 35 Stat., 
128, and 19 Comp. Dec., 709, is cited as authority. That decision 
held that an officer ordered to duty with an Alaskan coal investigat- 
ing expedition who while in Alaska was quartered and subsisted at 
Government expense at a camp established by him as organizer of 
the expedition was not entitled to 10 per cent increase of pay because 
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not on duty at a station in Alaska, but in a travel status and entitled 
to actual expenses. Apparently, the holding in that decision that 
in order to be entitled to foreign shore duty pay the officer must be 
serving at a station was based on the Army law since the act of May 
13, 1908, contains no requirement that the service must be performed 
at a station. When an officer is ordered to duty on shore beyond 
seas which in fact requires his attention to the exclusion of all other 
duty he is to be regarded, for purposes of pay, as being on “shore 
duty beyond seas.” 21 Comp. Dec., 604. The act of May 13, 1908, 
repealed prior laws assimilating the pay of officers of the Navy to 
officers of the Army, with the exception of the nonreduction clause 
therein which gives to Navy officers on foreign shore duty right to 
foreign shore pay until their return to the United States from such 
duty. 22 Comp. Dec., 35. It is apparent that the principle followed 
in 19 Comp. Dec., 709, was reversed in the later decisions cited. It 
is also evident that the duty now in question was shore duty in 
Alaska that required the officer’s attention exclusive of all other duty. 
The act of March 3, 1901, 31 Stat., 1108, provides: 


* * * ‘That officers of the Navy, and officers and enlisted men of the 
Marine Corps, who have been detailed, or may hereafter be detailed, for shore 
duty in Alaska, the Philippine Islands, Guam, or elsewhere beyond the con- 
tinental limits of the United States, shall be considered as having been, detailed 
for “shore duty beyond seas,” and shall receive pay accordingly, with such 
additional pay as may be provided by law for service in island possessions of 
the United States. 

The act of May 13, 1908, 35 Stat., 128, provides that: 


* * * All officers on sea duty and all officers on shore duty beyond the 
continental limits of the United States shall while so serving receive ten per 
centum additional of their salaries and increase as above provided, and such 
increase shall commence from the date of reporting for duty on board ship 
or the date of sailing from the United States for shore duty beyond the seas or 
to join a ship in foreign waters. 


The act of March 3, 1901, was not repealed by the act of May 13, 
1908. See Geering v. United States, 46 Ct. Cls., 187. It is evident 
from the language used in the act of May 13, 1908, that the terms 
“shore duty beyond the continental limits of the United States” and 
“shore duty beyond the seas” as used therein refer to the same class 
of duty, and that for such duty the act authorizes “ten per centum 
additional of their salaries.” 

The act of March 3, 1901, provides that shore duty in Alaska for 
officers of the Navy shall be considered as “shore duty beyond seas” 
and paid accordingly. Since shore duty in Alaska is shore duty 
beyond seas, it follows that officers of the Navy while so serving are 
entitled to 10 per cent additional to their pay. 

In the‘’case in question Lieut. Weiss was on shore duty in Alaska 
for the period in question and is entitled to 10 per cent increase of 
pay during said period. Accordingly, he is entitled to 10 per cent 
on $2,400, or $240 per annum additional, from May 20, 1920, date 
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of sailing from Seattle, to April 6, 1921, date of return to Seattle, 
10 months and 17 days, $211.33. 


Upon this review the settlement is reversed and $211.33 certified 
due claimant. 


TRANSPORTATION OF DEPENDENTS OF NAVAL OFFICERS. 


A naval officer detached from duty abroad and ordered to duty in the United 
States, and who proceeds with his wife via a commercial liner in lieu of 
an available Army transport, is entitled to reimbursement of the expenses 
of himself and wife to the extent only that would have been incurred had 
they traveled by the transport. 


Decision by Comptroller General McCarl, December 9, 1921: 

Capt. Chester Wells, United States Navy, applied September 29, 
1921, for revision of the action of the Auditor for the Navy Depart- 
ment in disallowing by settlement No. 8531, dated June 28, 1921, his 
claim for reimbursement of expenses of travel of himself and wife 
from Madrid, Spain, to Washington, D.C.,under orders of May 1,1920. 

Under orders of May 1, 1920, Capt. Wells was, upon the reporting 
of his relief, to consider himself detached from duty as naval attaché, 
American Embassy, Madrid, Spain, and was to proceed to Wash- 
ington, D. C., and report to the Chief of Naval Operations for duty. 
He was relieved from duty May 22, 1920, and left Madrid that day. 
He traveled by way of Bordeaux and Paris, France, and London, 
England, sailing from Liverpool, England, June 2, 1920, on the R. M. 
S. Celtic. He arrived in New York, June 11, 1920, and Washing- 
ton, D. C., June 12, 1920. 

The auditor settled the claim and found $110.66 due the United 
States by charging Capt. Wells with some of the items paid him by 
Commander C. G. Mayo, (S. C.) United States Navy, on voucher 
179, first quarter 1921, basing the settlement on a holding that Capt. 
Wells'should have made the water travel by the U.S. A. T. Poca- 
hontas from Antwerp, Belgium, to New York instead of by the 
R. M. S. Celtie from Liverpool. 

That transportation was available and would have been assigned 
had application been made therefor is shown by a report made by 
the Port Commander at Antwerp, who states: 


U. S. A. T. Pocahontas was the first boat which sailed from Antwerp for New 
York subsequent to May 26th, 1920—sailed on June 4, 1920. Accommodations 
would have been available for Captain Wells, U. S. N., and wife on this boat 
had he applied, as the Pocahontas had a total of one ‘hundred and one (101) 
first-class passengers, with a capacity for 219. 


The Comptroller of the Treasury, referring to the act of March 2, 
1907, 34 Stat., 1170, repeatedly affirmed the action of the Auditor for 
the Navy Department in settlements based on allowing officers of the 
Navy reimbursement only for what would have been the cost to the 


Government as expenses of travel had the officer proceeded by the 
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shortest usually traveled routes instead of the route selected, or had 
used the Government transport service instead of commercial lines. 
See 72 MS., 658, February 6, 1915; 72 id., 1194, March 9, 1915; 76 id., 
1300; March 30, 1916. 

This office is advised that the cost of first-class railroad and sleep- 
ing car accommodations from Madrid, Spain, to Antwerp, Belgium, 
via Paris, France, in May, 1920, was as follows: 

First-class fare from Madrid to Spanish border 90.70 pesetas, 
IE OR MI so sce candeneapsectaneciemenp inn 38.25 ¢ 
First-class fare from Spanish border to Paris 173.55 francs. 
Sleeping car accommodations 102.50 “ 
Railroad fare, Paris to Antwerp 73.25 = 
Sleeping car accommodations, Paris to Brussels 45.65 e 

These rates make a total of 128.95 pesetas which at the rate of 
0.1685 equal $21.72, and a total of 394.95 francs which at the rate of 
0.1600 equal $63.19, a grand total for railroad accommodations of 
$84.91. 

To this are added the following expense claims: 

May 22. Transfer of baggage at Madrid 
Tips to porter on train 
May 23. Breakfast and tip en route on train___._-.__________________._ 
Luncheon and tip en route on train 
Dinner and tip en route on train 
Lodging at hotel, Bordeaux. 
May 24. Transfer of baggage at Bordeaux________________ 
Breakfast and tip at Bordeaux 
Tips to porter on train . 50 
Lunch and tip en route . 25 
Dinner and tip en route : . 25 
EES SOS EE ee eee ee ee . 25 
Transfer of baggage at Paris.__...._....-____. ee : , 25 
) SMe, Gi Gers WOE el et 
Lunch and tip 3 . 25 
Dinner and tip . 25 
Lodging ; . 20 
. Breakfast and tip i 15 
rn 1 WN, GOWAN We 1, 25 


21. 75 

From date of leaving Paris to date of sailing from Liverpool 
claim was made for expenses of lodging, subsistence, and tips at the 
rate of $5 per day. An allowance at this rate from 9 a. m., May 
26, to 9 a. m., June 4, for nine days, would equal $45, and with an 
allowance of $2.50 for transfer of baggage in Antwerp the total of 
$47.50 is computed. 

Subsistence cost on the U. S. A. T. Pocahontas at $1.75 for the 
13 days of the voyage to New York would amount to $22.75. 

An estimate of actual cost to the Government compiled from the 
above figures would amount to $176.91. Commander C. G. Mayo 
(S. C.), paid appellant $332.09, making an overpayment of $155.18. 

The claim for reimbursement of expenses for Mrs. Wells is filed 
under the act of May 18, 1920, 41 Stat., 604, which authorizes the 
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furnishing of transportation in kind to the wife of an officer who is 
ordered to make a permanent change of station. 

The Comptroller of the Treasury in passing upon the act of May 
18, 1920, held in 27 Comp. Dec., 63-76, that where an officer without 
knowledge of the provisions of the act of May 18, 1920, transports a 
wife at his own expense without having applied for transportation 
in kind for her, he is entitled to reimbursement for what it would 
have cost the Government to furnish the transportation. 

In 27 Comp. Dec., 731, the Comptroller of the Treasury held, quot- 
ing from the syllabus: 


The limit of cost of the transportation of dependents of naval officers ordered 
to make a permanent change of station, under section 12 of the act of May 18, 
1920, 41 Stat., 604, is the cost of the ticket, and no transportation of personal 
baggage is authorized in connection therewith except that which may be covered 
by the ticket furnished on transportation request. 


What is stated in this syllabus in reference to personal baggage has 
equal application to cost of meals en route for which reimbursement 
would be authorized. 

The act of May 18, 1920, 41 Stat., 604, contains this proviso: 


That transportation supplied the wife * * * of such officer, to or from 
stations beyond the continental limits of the United States, shall not be other 
than by Government transport if such transportation is available. 


Prior to the enactment of the act of May 18, 1920, no laws were in 
existence authorizing the furnishing of transportation for an officer’s 
wife, except as were provided in the acts of June 12, 1906, 34 Stat., 
254, and March 2, 1907, 34 Stat., 1170. 

In the matter of travel to and from the continental limits of the 
United States the act of May 18, 1920, grants no rights to transporta- 
tion for an officer’s wife not previously authorized when the use of 
Government transports are available. 

Captain Wells must be presumed to have had knowledge that the 
Government was maintaining transport service between the United 
States and European ports as well as knowing of his rights, 
existent prior to the act of May 18, 1920, to apply for and, if avail- 
able, be furnished transportation for Mrs. Wells on ships of this 
service. 

With it an established fact that transportation was available for 
the sea travel to New York, Captain Wells can secure no more in the 
way of reimbursement for expenses of his wife than would have cost 
the Government had transportation been furnished her as authorized 
by the act of May 18, 1920. He is, therefore, not entitled to any 
reimbursement for cost of transportation on the R. M. S. Celtic, for 
the reason that there would not have been any costs had passage 
been taken on the Army transport. 

Accordingly, Captain Wells will be allowed on account of expenses 
for Mrs. Wells only what would have been the cost to the Govern- 
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ment for railroad and sleeping-car accommodations from Madrid, 
Spain, to Antwerp, Belgium, or $84.91, which amount will further 
reduce the amount due the United States on his personal account to 
$70.27. 

Upon this revision the action of the Auditor for the Navy Depart- 
ment in certifying that there is due the United States $110.66 is modi- 
fied, in that a difference of $70.27 only is found so due. 


PURCHASE OF FURNITURE FOR LEGATIONS. 


Purchase of household furniture, including furnishings, is authorized under the 
provision for “furniture” in the appropriation “Contingent expenses, 
foreign missions, 1920.” 

The appropriation “ Contingent expenses, foreign missions, 1920,” is not avail- 
able for the purchase of furniture for a new legation building when the 
specific appropriation made for its furnishing has been exhausted. 


Decision by Comptroller General McCarl, December 10, 1921: 
The chief of the State and Other Departments Division of this 
office submitted on November 21, 1921, the following: 


The act of March 4, 1919, 40 Stat., 1328, provides as follows: 

“ To enable the President to provide, at the public expense, all such stationery, 
blanks, records, and other books, seals, presses, flags, and signs, as he shall 
think necessary for the several embassies and legations in the transaction of their 
business, and also for rent, repairs, postage, telegrams, furniture, typewriters, 
including exchange of same, messenger service, compensation of kavasses, 
guards, dragomans, and porters, including compensation of interpreters, and 
the compensation of dispatch agents at London, New York, San Francisco, and 
New Orleans, and for traveling and miscellaneous expenses of embassies and 
legations, and for printing in the Department of State, and for loss on bills of 
exchange to and from embassies and legations, including such loss on bills of 
exchange to officers of the United States Court for China, and payment in 
advance of subscriptions for newspapers (foreign and domestic) under this 
appropriation is hereby authorized, $1,310,000, of which sum $10,000 shall be 
immediately available.” 

The special account of Boaz Long, minister to Salvador, submitted herewith, 
covers a draft for $2,998.70 (taken up as $2,819.50), covering a purchase of 
furniture and furnishings which has been approved for payment in the sum 
of $2,819.50, under the appropriation, “ Contingent expenses, foreign missions, 
1920.” The said furniture was sold by Mr. Long to the United States. 

In the first place, from reading the statute, it would appear that the “ furni- 
ture” in question should be ejusdem generis with the other items mentioned 
therein, in which event it would seem to cover only office furniture. 

Secondly, and furthermore, it would not appear to be proper to classify 
“ Furnishings” as “ Furniture.” 

In view of these conditions it is the opinion of this office that the amount of 
the claim which Mr. Long has submitted should be disallowed. With this end 
in view the matter is submitted to you for approval, modification, or disapproval. 

The settlement and account referred to and involved are inclosed herewith. 


For the activities of the Department of State as affecting the matter 
of international relations and the transaction of the necessary busi- 
ness in connection therewith Congress annually makes appropriations 
for salaries of ambassadors, ministers, etc., and for other expenses 
in connection therewith. 

In some instances embassy or legation buildings are not the prop- 
erty of the United States but, including the furniture and furnish- 
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ings, may be owned or leased by the respective ambassadors or min- 
isters. Prior to the completion of the structure provided for in the 
act of April 15, 1918, 40 Stat., 530, the legation in Salvador was in 
rented quarters. Boaz Long, minister to Salvador, it is understood, 
was appointed during July, 1914, and of necessity rented and fur- 
nished the legation building occupied by him at San Salvador until 
June, 1917, at which time said building, furniture, and furnishings 
were destroyed by the earthquake there occurring. Consequent there- 
upon, it is understood, additional furniture and furnishings were pur- 
chased and installed by the said minister in other rented quarters. 
Thereafter, upon the construction of the legation building provided 
for by the terms of the act of April 15, 1918, this furniture was trans- 
ported to, installed, and used, in whole or in part, in such Govern- 
ment-owned legation building. 

The act making appropriation for the legation building at San 
Salvador, 40 Stat., 530, provides: 


For the erection at the city of San Salvador on ground presented by the Gov- 
ernment of Salvador of a suitable building, to be constructed of reinforced con- 
crete for the use of the legation to Salvador, both as a-residence of the minister 
and for the offices of the legation, $50,000, or so much thereof as may be neces- 
sary, said sum to include $10,000 for the purchase of the necessary furniture 
for the building: * * *. 


There was a further enactment March 2, 1921, 41 Stat., 1214, pro- 
viding an appropriation of $11,000 for filling and grading the 
grounds of this legation building. 

These two appropriations, without annual limitation, have been 
consolidated by the Division of Bookkeeping and Warrants of the 
Treasury Department, the reported balance therein now being up- 
wards of $10,000. This consolidation does not affect the limitations 
of the respective enactments, namely, not exceeding in each instance 
$40,000 for the building, $10,000 for the furniture, and $11,000 for 
the grading. 

It is understood that upwards of $43,000 was expended or obligated 
in connection with the construction of the building, the appropria- 
tion of $40,000 for this object apparently having been exceeded. 
However this may be, this decision will not be taken as decisive of 
the matter, as it is not specifically before this office at this time. But 
reference thereto may be useful in the disposition of matters directly 
involved. 

The decision of the Chief of the State and Other Departments 
Division relative to the impropriety of classifying furnishings under 
the head of furniture because of the rule of ejusdem generis is not 
approved. The scope of the meaning of the word “ furniture,” 
without doing violence to this rule, often a valuable guide in other- 
wise proper cases, may be given the application which the conditions 
with respect to the Diplomatic Service heretofore have required. 
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The word “ furniture” as used in the act of April 15, 1918, and other 
acts has had an administrative construction by the State Department, 
as evidenced by the facts of this case, which, under the circumstances, 
I am disposed to accept. 15 Comp. Dec., 101. Under this construc- 
tion the word “furniture” is given the application comprehended 
by the term “household furniture” which (Bouvier’s Law Diction- 
ary) includes those vessels, utensils, or goods, which, not becoming 
fixtures, are designated chiefly for use in the family, as instruments 
of the household and for conducting and managing household affairs, 
but not including purely personal items such as trunks, jewelry 
cases, etc. 

if under an appropriation for providing furniture for a legation 
household furniture, including furnishings, lawfully may be pur- 
chased, it is obvious, in an otherwise proper case, that the said house- 
hold furniture, including furnishings, being Government property, 
may be repaired or replaced by use of the appropriation for con- 
tingent expenses. The appropriation for “Contingent expenses, 
foreign missions,” 40 Stat., 1328, for the reasons herein given is thus 
construed. 

Aside from the construction of this statute as affecting the scope 
and meaning of the word “furniture,” as therein used, there are 
other and equally important considerations with respect to the mat- 
ter as a whole. 

Section 3683, Revised Statutes, provides that no part of the con- 
tingent fund appropriated to any department shall be applied to 
the purchase of any articles except such as the head of the -depart- 
ment shall deem necessary and proper to carry on the business of 
the department. 

The voucher here under consideration lists household furniture 
ranging from cooking utensils to bedroom equipment, including 
buffet glassware of some variety; but aside from a possible question, 
under modern conditions, as to the official necessity of certain of the 
items, expenditures under an appropriation for contingent expenses 
are a matter of discretion with the officer charged with the duty 
of expending said fund, and generally are not a subject for review 
by the General Accounting Office upon the necessity or advisability 
of such expenditures. 2 Comp. Dec., 80. But an appropriation for 
contingent expenses is not available for a given object when there is, 
or, under the circumstances of this case, was, a specific appropriation 
available for the same object. 3 Comp. Dec., 353. The very circum- 
stances of the instant case prove the necessity for and justifies this 
rule of construction. 

Apparently the appropriation of $10,000, act of April 15, 1918, 
was ample for the furniture, but, in view of the circumstances, the 
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appropriation of $40,000 contained in the same act was not consid- 
ered sufficient for the structure. By reason thereof there was a 
commingling of furniture, the property of the Government, and 
other furniture, the property of the minister. Whether the furni- 
ture of the minister properly might have been purchased and paid 
for under the appropriation for furniture, act of April 15, 1918, or 
now may be paid for under that appropriation, if there is a sufficient 
balance therein, section 3709, Revised Statutes, is not a matter here 
for consideration. That the appropriation for “Contingent ex- 
penses, foreign missions,” 40 Stat., 1328, the one sought to be charged, 
is not available, is obvious. To hold otherwise would do violence 
to the legislative intent clearly expressed in the act of April 
15, 1918. The authority of that act was for the expenditure of 
$40,000 for a structure and $10,000 for the necessary furniture to 
equip the said structure. If the amount appropriated for the 
structure was insufficient, that is a matter of legislative concern; 
but, however that may be, the attempted purchase of the furniture 
from Mr. Long was not for replacement purposes, so as to warrant 
a charge under the appropriation for contingent expenses. 

The conditions under which the furniture of Mr. Long was in- 
stalled in the legation are not clear, but, whatever they may have 
been, no such liability could thereby have been placed on the Gov- 
ernment which would be contrary to the limitations of the act of 
April 15, 1918, and, by charging another appropriation, in effect 
supplement that appropriation. 


COMMUTATION OF QUARTERS, HEAT AND LIGHT—PUBLIC 
HEALTH SERVICE. 


Officers of the Public Health Service are not entitled to commutation of quar- 
ters, heat and light, when public quarters are available for assignment to 
them. 


Decision by Comptroller General McCarl, December 12, 1921: 

The Chief of the Treasury Department Division, submitted memo- 
randum decision, November 30, 1921, to the effect that when officers 
of the Public Health Service accepted and occupied public quarters 
they were thus barred from the right to receive commutation of 
quarters, heat, and light for the same period. 

The memorandum decision, in part, is as follows: 


From the papers in the case it appears that certain officers of the Public 
Health Service, attached to Hospital No. 35, at St. Louis, Mo., were, in Novem- 
ber, 1920, occupying rooms in the hospital building, two or more officers shar- 
ing the same room, and for the same period were each receiving commutation 
of quarters at the regular rate of $12 per room per month for three rooms, a 
total of $36.00 per month to each officer. 

Medical officers in the Public Health Service are to be provided with quarters 
or allowed commutation of quarters, on the same basis as Army officers of cor- 
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responding rank; and it would appear from the act of March 2, 1907, 34 Stat., 
1169, that allowance for commutation of quarters was intended to be made only 
in cases where no public quarters were available. 

In.the case in hand it appears that these officers of the Public Health Service 
were provided with public quarters, rooms in the hospital building. Each 
officer did not have the number of rooms to which his rank entitled him; but 
nevertheless they were occupying public. quarters, and apparently this was 
by their own choice. Moreover, such occupancy of quarters in the hospital 
building appears to have been more or less permanent, and not because of 
any special emergency or necessity. 

It would seem reasonable, therefore, to hold that these officers, who accepted 
and occupied public quarters by their own choice and election, were thus 
barred by their own acts from the right to receive commutation of quarters 
for the same period, and therefore the payments for such commutation of 
quarters should be disallowed. 


Paragraph 139, Regulations of the United States Public Health 
Service, 1920, reads: 


When a commissioned medical officer is serving within the geographical 
limits of the United States, as they existed January 1, 1898, at a station where 
there are no quarters belonging to the service available for assignment to him, 
he shall receive commutation therefor at a rate not exceeding $12 per month 
per room and commutation of heat and light allowances at rates allowed medi- 
cal officers of the Army of the same relative rank. 


As a condition precedent to the payment of commutation of 
quarters, heat, and light under this regulation to an officer of the 
Public Health Service on duty at a station there must be no “ quar- 
ters belonging to the service available for assignment to him,” and . 
under paragraph 148 of these regulations he must, where practicable, 
receive quarters at the hospital to which attached. It is well set- 
tled that officers on duty at a station are not entitled to commuta- 
tion of quarters if quarters in kind are available for assignment to 
them, 2 Comp. Dec., 187, 3 id., 223; and this notwithstanding that 
the quarters assigned are insufficient. 17 MS. Comp. Dec., 1209; 18 
id., 443, or unsuitable to their rank, 24 Comp. Dec., 338; or inade- 
quate for occupancy of their families, 69 MS. Comp. Dec., 84; 70 éd., 
817; or that a nominal assignment away from their post of duty 
will not entitle them to commutation of quarters, 20 Comp. Dec., 664; 
and that the occupancy of public quarters although insufficient, in- 
adequate, or occupied in common with other officers was such an 
assignment of public quarters as would defeat a claim to commuta- 
tion thereof, 9 Comp. Dec., 737 ; 20 id., 664; United States v. Demp- 
sey, 104 Fed. Rep., 197; Jrwin v. United States, 38 Ct. Cls., 88. 

It matters not whether the officers accepted the public quarters by 
their own choice or election. If public quarters were available at 
their post of duty for assignment to them, they are not entitled to 
commutation in lieu thereof. 

As modified, the memorandum decision is approved. 
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PAY OF MARINE BAND. 


The act of August 29, 1916, 39 Stat., 612, having legislated specifically for the 
Marine Band, the pay of musicians thereof is not assimilated to that of 
men of the Army under section 1612, Revised Statutes, and therefore, when 
retired, musicians are not entitled to include any war increases, to which 
men of the Army may have been entitled, in computing their retired pay. 


Decision by Comptroller General McCarl, December 12, 1921: 


The Chief of the Navy Department Division, this office, has sub- 


mitted for approval, disapproval, or modification memorandum de- 
cision, as follows: 


The Chief of Claims Section requests decision as to whether Anson A. Good- 
son, principal musician, United States Marine Corps, retired, is entitled to in- 
crease of pay provided by section 10, act of May 18, 1917, 40 Stat., 82, as amended 
by act of July 11, 1919, 41 Stat., 110, from March 3 to July 31, 1921, as claimed 
by him. 

It appears that Goodson served as musician, first class, in the Marine Band 
to June 5, 1921, inclusive, when he was promoted to principal musician and 
served as such to June 30, 1921, when he was retired. 

It further appears that he was credited with the increase of pay in question 
prior to March 8, 1921, but has not been so credited from that date. 

The questions presented in this case are whether said acts are applicable to 
musicians in the Marine Band, and, if so, whether said acts continue in force 
and effect after the passage of the joint resolution of March 3, 1921, 41 Stat., 
1359. 

Section 10 of the act of May 18, 1917, provides: 

“* * *- and commencing June one, nineteen hundred and seventeen, and 
continuing until the termination of the emergency, all enlisted men of the Army of 
the United States in active service whose base pay does not exceed $21 per 
month shall receive an increase of $15 per month; * * * and those whose 
base pay is $45 or more, an increase of $6 per month: Provided, That the in- 
creases of pay herein authorized shall not enter into the computation of 
continuous-service pay.” 

The act of July 11, 1919, provides that said section 10 “in so far as it in- 
creases the pay of the enlisted men of the Army, be, and the same hereby are, 
continued in force and effect from and after the date and approval of this act.” 

By virtue of section 1612, Revised Statutes, the laws affecting the pay and 
allowances of enlisted men in the Infantry of the Army are made applicable 
to enlisted men of corresponding grades in the Marine Corps. 

The law now in effect prescribing the pay of members of the Marine Band 
is found in the act of August 29, 1916, 39 Stat., 612, and is as follows: 

“That the band of the United States Marine Corps shall consist of one 
leader, whose pay and allowance shall be those of a captain in the Marine 
Corps; one second leader, whose pay shall be $150 per month and who shall 
have the allowances of a sergeant major; ten principal musicians, whose pay 
shall be $125 per month; twenty-five first-class musicians, whose pay shall be 
$100 per month; * * * such musicians of the band to have the allowances 
of a sergeant and to have no increase in the rates of pay on account of length 
of service.” 

In construing the similar provision in section 24 of the act of March 3, 1899, 
30 Stat., 1009, the Comptroller of the Treasury in decision of June 30, 1908, 
held that the second leader of the band, being an enlisted man of the Marine 
Corps, was entitled to receive the pay provided by the act of March 3, 1899, 
with increase of pay for length of service as now provided by law for a regi- 
mental sergeant major. See 27 Comp. Dec., 550. 

In Alfred Giacchetti v. United States, 39 Ct. Cls., 381, it was held that 
musicians in the Marine Band were not entitled to longevity pay by reason of 
the specific provision in the law that “such musicians of the band to have no 
increased pay for length of service.” 

The principle which seems to have been applied in the above decisions is that 
the members of the Marine Band, being enlisted men of the Marine Corps, are 
entitled under section 1612, Revised Statutes, to the benefits of the laws 
affecting the pay of enlisted men in the Army except in so far as the same may 
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be in conflict or inconsistent with the specific provisions relating to the pay of 
members of the band. 

It is held, therefore, that musicians of the Marine Band are entitled to the 
benefit of the increase of pay provided by section 10 of the act of May 18, 1917, 
as amended by act of July 11, 1919, as the provisions of same do not appear to 
be in conflict or inconsistent with the provisions relating to their pay in act 
of August 29, 1916. 

In 26 Comp. Dec., 612, it was held that the provision of the act of July 11, 
1919, supra, is permanent legislation until modified or repealed and has the 
effect of making the war rates of pay of enlisted men of the Army their per- 
manent rates of pay proper from and after July 11, 1919, on which may be 
computed the pay of retired men. 

The joint resolution of March 3, 1921, provides that in any acts of Congress, 
joint resolutions, or proclamations of the President containing provisions con- 
tingent upon the duration or the date of the termination of the late war or of 
such present or existing emergency, the date when this resolution becomes 
effective shall be construed and treated as the date of the termination of the 
war or of the present existing emergency. 

It is held, therefore, that the joint resolution of March 3, 1921, has no appli- 
eation to so much of section 10 of the act of May 18, 1917, as provides for 
increase of pay, which was made permanent by act of July 11, 1919. 


The act of August 29, 1916, 39 Stat., 612, legislates specifically 
for the Marine Band, and, in the matter of pay, removed the musi- 
cians thereof from under the assimilation provision of section 1612 
of the Revised Statutes. 

The acts of May 18, 1917, 40 Stat., 82, and July 11, 1919, 41 Stat., 
110, provided for an increase in pay for the enlisted men of the Army, 
according to the base pay held, but this legislation did not restore 
to the musicians of the Marine Band an assimilation in the matter of 
the increase when the assimilation does not run to the base upon 
which the increase is given. 

The memorandum decision is disapproved. 










SALE OF SURPLUS PROPERTY—USE OF PROCEEDS. 


Proceeds of sales of surplus property are not available to reimburse a pur- 
chaser for excess freight charges on indirect shipments due either to 
ambiguous shipping instructions by the purchaser or from carelessness on 
the part of an officer or employee of the Government. 

Authorized refunds to purchasers of surplus property from the Government 
and payment of expenses of sales may be made from funds kept on hand 
in special deposit accounts accruing from sales of any surplus property 
embraced within the same general lot at a given place or belonging to the 
Same general class of property as the specific sale involving the refund or 
expense. 


Comptroller General McCarl to the Secretary of War, December 12, 1921: 

I have your letter dated November 21, 1921, transmitting papers 
pertaining to three claims and requesting decision whether said claims 
may be legally paid from proceeds of sales of surplus property. 

The claims will be stated and considered separately. 

Claim 1 is the claim of Cal Hirsch and Sons Mercantile Company 
for $174.44 on account of excess freight charges on 6,069 haversacks 


purchased by it in February, 1921, from the Government “ as is and 
where is.” 
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The haversacks were at Camp Dix, N. J., and the shipping instruc- 
tions furnished by the purchaser to the local surplus property officer 
were as follows: 


Cal Hirsch and Sons Mercantile Company, Los Angeles, Calif., C/o Lucken- 
back Steamship Lines. Mail B/L to Los Angeles. 


It now appears that what was really intended was that the haver- 
sacks be shipped by rail to New York and by Luckenback Steamship 
Lines from New York, via Panama Canal, to Los Angeles; but the 
instructions were understood to authorize shipment by rail to Los 
Angeles, Cal Hirsch and Sons Mercantile Co.’s address in Los 
Angeles being understood to be “care of Luckenbach Steamship 
Lines,” and shipment was made accordingly. 

The amount of the claim represents the difference between cost of 
the transportation as the shipment was made and what it would have 
cost if the shipment had been made as intended by the purchaser. 

It is apparent that the shipping instructions given by the purchaser 
were not explicit and were deficient in not indicating the wharf or 
other address of the carrier—the steamship company. The shipping 
instructions were open to the interpretation given them and the pri- 
mary responsibility for the defective address is that of the claimant, 
and not that of the Government. The claim can not be paid from 
the proceeds of sale. 


Claim 2 is the claim of L. Rose & Co. for $30.25 on account of excess 
freight charges on 3,948 cans of jam purchased in May, 1921. The 
shipping instructions furnished by the purchaser were as follows: 


Kindly arrange to have this material packed carefully and shipped promptly 
to the 


Navy Store 
456 Granby Street, 
Norfolk, Va. 
sending all papers covering, to us at Richmond, Va. 
Kindly arrange to make shipment by the Boat Line, and oblige. 


Notwithstanding these instructions the shipment was billed to 
“Navy Store, No. 456 Granby Street, Richmond, Va.,” and had to be 
reconsigned to Norfolk. The claim presented is for difference be- 
tween the transportation charges on the shipment as made and what 
it would have cost if the shipment had been made direct to Norfolk 
as directed by the purchaser. 

That there was carelessness such as frequently happens in business 
of this character on the part of an officer or employee of the Govern- 
ment in this case and that the purchaser was damaged as a result of 
such carelessness there would appear to be little room for doubt, but 
the claim for payment of the damages is not a claim for the payment 
of an expense incident to the sale and therefore its payment from the 
proceeds of sale is not authorized. 

Claim No. 3 is the claim of Thomson & Kelly Co. for $9,164.26, 


being the purchase price of 13,885} yards of duck returned to and 
7920°—22—Vol. 1 22 
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received by the Quartermaster Department, United States Army, 
New York Depot, from a lot of 24,160 yards sold to claimant in 
December, 1919. It appears that claimant paid for the entire lot 
purchased at 66 cents per yard; that the proceeds have been covered 
into the Treasury as miscellaneous receipts; that the duck did not 
comply with specifications; that the purchaser was authorized to 
return the yardage actually available at the purchase price; and that 
funds from the proceeds of sales of other textiles sufficient in amount 
to make the proposed refund are now in special deposit account at 
the New York Depot. 

I assume from the papers accompanying your submission that in 
the general plan for disposition of surplus property, the property 
was divided into classes according to its character, the proceeds from 
different classes being kept separately, and that “textiles” was one 
of said classes. If this assumption is correct the proceeds from the 
sale of any surplus textiles may be used to make refunds or pay ex- 
penses on account of any other sale of surplus textiles. 

In some cases it may be that the scheme of disposition is by loca- 
tion rather than by character of the property, that is to say, that a 
sales project may embrace all property, regardless of class, at a given 
place. In such cases the proceeds from any sale made of surplus 
property at such place could be used, before being covered into the 
‘Treasury, to make refunds or pay expenses on account of any other 
sale of surplus property at said place. 

Therefore, if the funds now on hand in the special deposit account 
from which it is proposed to make the refund in question were de- 
rived from the sale of surplus property (1) embraced within the same 
general lot from which the specific sale was made to Thomson & 
Kelly Co. or (2) belonging to the same general class of surplus prop- 
erty as the duck sold to Thomson & Kelly Co., the use of said funds 
to make the refund now in question is authorized. 


NATIONAL GUARD—DRILL PAY. 


To qualify for drill pay an enlisted man of the National Guard must attend not 
less than 60 per cent of the drills or other exercises ordered for his organi- 
zation during a month even though he is not a member of the organization 
during the entire month. 


Comptroller General McCarl to the Secretary of War, December 13, 1921: 
I have your letter of November 29, 1921, as follows: 


In view of the provisions of section 109 of the act of June 3, 1916, as amended, 
providing that an enlisted man of the National Guard, to be entitled to armory 
drill pay, must attend at least sixty per cent of the drills or other exercises 
prescribed for his organization during the month, information is requested 
whether an enlisted man who may be enlisted or discharged after a portion of 
the month shall have expired, is required to qualify by attendance at sixty per 
cent of the drills ordered by the organization for the entire month, or whether 
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he may qualify by attending sixty per cent of the drills ordered for the portion 
of the month during which service is rendered. 


Section 110 of the act of June 3, 1916, as amended by the act of 
June 4, 1920, 41 Stat., 784, entitled “ Pay for National Guard enlisted 
men” was doubtless intended to be referred to, as section 109 pro- 
vides for the pay of officers of the National Guard. 

The first paragraph of section 110 as amended is in part as follows: 


Each enlisted man belonging to an organization of the National Guard shall 
receive compensation at the rate of one-thirtieth of the initial monthly pay of 
his grade in the Regular Army for each drill ordered for his organization where 
he is officially present and in which he participates for not less than one and 
one-half hours, not exceeding sixty drills in one year: Provided, That no enlisted 
man shall receive any pay under the provisions of this section for any month in 
which he shall have attended less than 60 per centum of the drills or other exer- 
cises prescribed for his organization: * * *., 


The proviso under which the question presented arises is manda- 
tory, 27 Comp. Dec., 773, and requires the attendance during each 
month at not less than 60 per cent of the drills or other exercises 
prescribed for an organization before any pay is earned for that 
month by a member of the organization. Attendance at a less number 
of drills or other exercises ordered for the month than 60 per cent 
is not a compliance with the statute, even though the enlisted man 


is not a member of the organization during the entire month. 
It is noted that the third proviso in section 110 of the act of June 


3, 1916, 39 Stat., 210, specifically provided for proportional compen- 
sation where a man was a member of the National Guard for but a 
portion of the year, but the act of June 4, 1920, contained no such 
clause. It must follow that to now qualify for pay an enlisted man 
of the National Guard must attend not less than 60 per cent of the 
drills or other exercises ordered for his organization during a month 
even though he is not a member of the organization during the 
entire month. 


CONTRACTS—CONSTRUCTION OF BUILDINGS. 


Where specifications for construction of a building expressly require the con- 
tractor to clear the site for reception of the building and direct inspection 
of the site prior to submission of bids, the Government is not liable for cost 
of removing rock from the site not shown on the blue print, the object of the 
blue print being to show only the elevation and depression of the ground 
and not the presence of rock or other matter on the surface. 

Delay in the approval of a contract can impose no liability upon the Govern- 
ment to reimburse the contractor for increased cost of labor and materials 
occurring between date of tentative contract and date of its final approval. 

Under a contract providing for changes in the work during its progress when 
ordered in writing, and providing a corresponding increase or deduction 
in the price, the contractor can not be reimbursed for additional work on 
account of changes which were not ordered in writing. 


Decision by Comptroller General McCarl, December 13, 1921: 
W. D. Lovell, of Minneapolis, Minn., by letter of August 27, 1921, 
appealed from the action of the Auditor for the War Department in 
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settlement of claim No. 583513, certificate No. 85331 dated Septem- 
ber 29, 1920, for $10,463.83 for additional work, etc., including an 
item of $665.07 retained as liquidated damages, growing out of a 
contract dated January 19, 1917, approved April 10, 1917, for con- 
struction of a concrete hollow tile storehouse for artillery vehicles, a 
loading platform therefor, and 350 feet of standard railroad at the 
Rock Island Arsenal, Rock Island, Ill., the consideration for the 
work being $31,940 which was paid by a disbursing officer, less the 
amount retained as stated above as liquidated damages for failure 
to complete the work in the stipulated time, which was fixed at 240 
calendar days. The claim was investigated by the War Department 
Claims Board, which recommended the allowance of certain of the 
items and forwarded the same to the auditor for settlement. The 
auditor allowed the item for refundment of the amount retained as 
liquidated damages, same having been remitted by the War De- 
partment as being in accordance with the contract and disallowed 
the remainder of the claim. 
The balance of the claim is as follows: 


. Moving building rock from site 

. Additional rock excavation not shown on the drawings___- 

. Cost of additional labor 

. Additional lumber 

. Additional tile work 

. Two additional down spouts_____--_----_-----~~-- ; 

. Replacing rejected concrete 

. Additional insurance on extra labor__-----_- Silectmcnends 

. Plus 20% for profit and overhead expenses__--_.________-______-_ 1, 633. 


Item 1, clearing site—By an express provision of the specifica- 
tions claimant was required to clear the site for reception of the 
building. The contention that claimant was misled by the blue 
print is wholly untenable. The object of the blue print was to show 
only the elevation and depression of the ground and not to show 
what might be on its surface in the way of rock and other matter. 
The Government concealed nothing from claimant that would not 
have been easily visible to him had he inspected the site as he was 
directed to do before submitting his bid. In performing this work 
claimant was only doing what the contract required him to do and 
disaJlowance is sustained. onder Co. v. United States, 48 Ct. Cls., 198. 

Item 3, increased price of labor due to delay in approving con- 
tract —Claimant incurred no liability under the writing of January 
19,1917. It was a tentative contract dependent for its binding force 
on either party to it upon the approval of the Chief of Ordnance. 
This approval was given April 10, 1917, and from that date only 
did it become a binding obligation upon both parties. Z. &@ NV. R.R. 
Co. v. United States, 46 Ct. Cls., 268. The legal and enforceable 
rights of claimant as well as of the Government came into existence 
on approval of contract, and it is with such rights only that the ac- 





DECISIONS OF THE COMPTROLLER GENERAL. 823 


counting officers can deal. Claimant in undertaking the work ac- 
quiesced in the delayed approval and became bound thereby. By 
his action he lost any right he may have had to repudiate the con- 
tract on account of the delay in approval. There was no breach of 
contract prior to April 10, 1917, because there was no contract prior 
to that date to breach. An increase in price of cost of labor due to 
war conditions between January 19, 1917, date of the tentative con- 
tract and its approval can not give claimant any more right to a 
claim on that account than if such increase had taken place after the 
latter date—date of approval of contract April 10, 1917. The delay 
in approving contract is a circumstance that claimant’s alleged loss 
imposes no liability upon the Government. Disallowance is sus- 
tained. 
Article 10 of contract provides: 


It is further agreed that the contracting officer or his successor may make 
changes in the drawings forming part of this contract, and that if such changes 
involve extra labor or material, a fair price will be paid therefor; but if such 
changes involve less labor or material, a fair deduction will be made from 
the contract price. Both parties shall keep account of the labor and material 
involved in changes so ordered so that the price to be paid, or the amount to 
be deducted can be readily determined. In case the contractor and the con- 
tracting officer are unable to agree upon the amount to be allowed or deducted 
on account of such changes, the same shall be determined by the Chief of Ord- 
nance, United States Army, whose decision shall be binding. No claim for 
addition or deduction on account of any change will be made unless the same 
was ordered in writing. 


Since this provision was entirely ignored by the contractor and the 
commanding officer in respect to items 2, 4, 5, 6, and 7, the auditor’s 
disallowance must be sustained. See Ailmer v. United States, 48 Ct. 
Cls., 193, and authorities therein cited. The protest of claimant 
against doing the werk can not operate to excuse the nonobservance 
of an express provision in the contract. As the additional work 
was performed without a written order required the accounting offi- 
cers can give him no relief. 

The disallowance of items 8 and 9 is also sustained, as they are based 
on the items disallowed by the auditor and sustained herein. 


SUPPORT OF FEDERAL PRISONERS COMMITTED TO STATE JAILS. 


A formal or express contract under section 5547, Revised Statutes, fixing for 
a definite period of time the rate of compensation for support of Federal 
prisoners in State jails, is binding on both parties for said period, regard- 
less of any State law or local practice regulating rates for prisoners. If 
such a contract is not for a definite period it is revocable as to future 
commitments at the will of either party upon proper notice to the other 
party. ‘ 

In the absence of a formal or express contract under section 5547, Revised 
Statutes, for support of Federal prisoners committed to State jails, a con- 
tract for a certaingrate may be implied from established practice of charge 
and acceptance of such rate without protest, which is revocable by either 
party to the same extent and in the same manner as indefinitely continuing 
formal contracts, 
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Upon submission of a first account of a State prison for support of Federal 
prisoners, without prior contract, formal, express, or implied, the Govern- 
ment is liable for the fair value of the service rendered. In determining 


a fair value the rate charged may or may not be accepted by the Govern- 
ment aS a basis for settlement. 


Comptroller General McCarl to the Attorney General, December 14, 1921: 

I have your letter of October 27, 1921, requesting decision of 
certain questions involved in the rates which shall be paid for the 
support of United States prisoners confined in State penal institu- 
tions or county jails. The questions submitted are as follows: 


1. Whether, on the submission of the first account by any institution or jail, 
the Attorney General may not, through the superintendent of prisons, accept 
the rate charged therein and thus execute a sufficient contract within the pur- 
view of section 5547 of the Revised Statutes. 

If you decide in the negative, then your decision is respectfully requested 
whether the decision in 25 Comp. Dec., 606—viz, that in the absence of a con- 
tract the State rate, where it can be ascertained, is to be allowed—shall be 
followed; and if not, your decision is respectfully requested as to the procedure 
which shall govern in the settlement of the accounts of State penal institu- 
tions and county jails for the subsistence of United States prisoners. 

2. Whether, as to those institutions where the same rates have been allowed 
and paid for one year or more, there are not such implied contracts as will 


authorize the payment of such rates hereafter without the execution of new or 
additional contracts. 


Section 5547, Revised Statutes, provides: 


The Attorney General shall contract with the managers or proper authorities 
having control of such prisoners, for the imprisonment, subsistence, and proper 
employment of them, and shall give the court having jurisdiction of such 
offenses notice of the jail or penitentiary where such prisoners will be confined. 


This section contemplates that contracts provided for therein will 
be made in advance of the service to be rendered by the prison 
authorities. You set forth in your submission the difficulty and im- 
practicability of contracting in advance in all cases. Contracts 
should be made in accordance with the statute in all cases where it 
is practicable and advantageous to the United States to make them. 
If, however, it is impracticable or inadvisable to contract formally 
and in advance of the service to be rendered the United States is 
none the less bound to make payment at such rate as may be proper 
under the facts of the individual cases. 

There has been much doubt and confusion as to the rate which 
shall be paid to State or county officials for the support of United 
States prisoners. Before proceeding to decide the specific ques- 
tions presented a broader discussion of the general features of this 
matter may serve to clarify the special matter to be decided. 

It is well settled that when the Attorney General has made a 
formal or express contract under section 5547, Revised Statutes, 
it is binding upon both parties, regardless of any State law or local 
practice regulating rates for prisoners. If the contract is for a defi- 
nite period of time it is in general binding for that period of time 
unless canceled or changed by mutual consent and for the benefit of 
the United States. If it is not for a definite period of time it is 
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revocable as to future commitments at the will of either party upon 
proper notice to the other party. 

If there has been no formal or express contract, a contract for a 
certain rate may be implied from an established practice of charge 
and acceptance of such rate by the prison authorities and payment 
thereof by the Government, without protest or question by either 
party. Such implied contracts also are revocable by either party to 
the same extent and in the same manner as indefinitely continuing 
formal contracts. 

If there has been no prior contract, formal, express, or implied, 
the Government is liable on a quantum meruit for the service which 
has been rendered. 

Decision of the specific questions submitted may be deduced from 
the foregoing general principles, as follows: 

1. Upon submission of a first account of a prison without prior 
contract, formal, express, or implied, the Government is liable for 
the fair value of the service rendered. Acceptance by your depart- 
ment of the rate charged is merely an agreement between its officials 
and the prison officials as to the said value. Ordinarily, the General 
Accounting Office will acquiesce in such an agreement. It does not 
necessarily constitute a binding contract for the accepted rate, either 
as to the services which have been rendered or as to those which 
may thereafter be rendered by the same person, but it may be ac- 
cepted as establishing prima facie a fair value of the service which 
shall apply to the settlement of subsequent accounts so long as the 
rate shall continue to be charged by the prison and accepted by your 
department. 

Your statement of the gist of the decision in 25 Comp. Dec., 606, 
seems to be somewhat broader than the text of the decision. In that 
case the jailer had submitted a charge of 85 cents per day each for 
support of prisoners and your department contended for a rate of 
50 cents, alleging a contract for that rate. No contract was shown, 
it appearing that only an isolated instance of a charge at 50 cents, 
made several years before, could be established. The comptroller held 
that no contract for a 50-cent rate could be implied. There having 
been no contract, and no agreement between your department and 
the jailer as to the rate to be paid for the service which had been 
rendered, the comptroller concluded that— 


In the absence, therefore, of a showing to the contrary, it must be presumed 
that the Government in submitting its prisoners to this jail impliedly agreed 
to pay the rate legally in effect for State prisoners, 


The comptroller took the rate for State prisoners as a fair meas- 
ure of the value of the service, there being no showing that it was 
not a fair rate. It does not follow that the State rate must neces- 
sarily govern in all cases of failure to agree upon another rate, or 
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that some other rate may not be agreed upon, or may not be allowed 
by the General Accounting Office in the absence of an agreement if 
it is established as a fair basis of settlement. 

The correct procedure in cases where there is no prior contract, 
express or implied, may be outlined generally as follows: 

If your department approves the rate charged and payment has 
already been made by a disbursing officer the approval should be 
indorsed upon the disbursing account forwarded to the General 
Accounting Office for settlement. If the charge is approved and 
payment has not been made approval may be indorsed upon the 
voucher presented to the disbursing officer for payment. Generally 
such approval though not contractual or conclusive will be accepted 
by the General Accounting Office as establishing the fair value of the 
service. Doubtful unpaid charges should not be paid by your depart- 
ment, but should be referred to the General Accounting Office for 
direct settlement. 

If the charge is not approved and payment has been made, your 
disapproval with a statement of the reasons therefor should be trans- 
mitted with the disbursing account to the General Accounting Office. 
If the charge is not approved and payment has not been made, the 
voucher with your disapproval and reasons therefor should be trans- 
mitted to the General Accounting Office for direct settlement. 

The matter has thus been fully answered under No. 1 and nothing 
further need be said as to No. 2. 


ONE YEAR’S PAY AND WAR BONUS TO DISCHARGED NAVAL 
OFFICERS. 



















An officer of the Navy discharged from the service with one year’s pay for 


failure to qualify professionally for promotion is not entitled in addition to 
the war bonus of $60. 


The one year’s pay granted officers of the Navy when discharged for failure 
to qualify professionally for promotion is to be computed at the rate attach- 
ing to the permanent rank held by the officer when discharged, including 
additional pay provided by the act of May 18, 1920, 41 Stat., 601. 


Comptroller General McCarl to the Secretary of the Navy, December 15, 

1921: 

By your direction, I have the letter of the Judge Advocate General 
of the Navy of December 5, 1921, referring for decision the question 
presented by the supply officer of the receiving ship, Charleston, 
S. C., whether an officer who is wholly retired under the provisions 
of section 1505, Revised Statutes, as amended by the act of March 11, 
1912, is entitled to have included in the year’s pay authorized by that 
law the additional pay provided in the act of May 18, 1920; also 
whether he is entitled to receive the war bonus provided in the act 
of February 24, 1919. 
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The specific case presented is that of Ensign George R. Kalbfus, 
United States Navy, who failed to qualify professionally for promo- 
tion and was dropped from the service with one year’s pay on October 
10, 1921, in accordance with the provisions of section 1505, Revised 
Statutes, as amended by the act of March 11, 1912. When dropped 
from the service Kalbfus held temporary rank of lieutenant. 

Section 1505, Revised Statutes, as amended by the act of March 11, 
1912, 37 Stat., 73, reads as follows: 


Sec. 1505. Any officer of the Navy on the active list below the rank of com- 
mander who, upon examination for promotion, is found not professionally quali- 
fied, shall be suspended from promotion for a period of six months from the 
date of approval of said examination, and shall suffer a loss of numbers .equal 
to the average six months’ rate of promotion to the grade for which said officer 
is undergoing examination during the five fiseal years next preceding the date 
of approval of said examination, and upon the termination of said suspension 
from promotion shall be reexamined, and in case of his failure upon such 
reexamination he shall be dropped from the service with not more than one 
year’s pay: Provided, That the provisions of this act shall be effective from and 
after January first, nineteen hundred and eleven. 


The act of February 24, 1919, 40 Stat., 1151, provides that the 
bonus or additional pay provided therein, shall not be paid“* * * 
(2) to any person who has already received one month’s pay under 
the provisions of section 9 of the act * * * approved May 18, 
1917; or (3) to any person who is entitled to retired pay; * * *.” 

An officer of the Navy dropped from the service as provided in the 
act of March 11, 1912, is not retired and therefore the one year’s pay 
to which he is entitled is not retired pay. Based on the provision in 
the act of February 24, 1919, that a person who has already received 
one month’s pay under the provisions of section 9 of the act of May 18, 
1917, is not entitled to the $60 bonus, it was held in 27 Comp. Dec., 
427, that an officer of the Army diseharged with one year’s pay under 
a statute similar to the one under which Ensign Kalbfus was dropped 
from the naval service, is not entitled to the $60 bonus for the reason 
that it was not the legislative intent to grant such bonus when an 
officer is discharged under a law which entitles him by reason of his 
discharge to extra pay in a sum greater than $60. The same prin- 
ciple applies to the officer in question, and therefore an officer of the 
Navy discharged from the service under the act of March 11, 1912, 
is not entitled to the $60 discharge bonus provided in the act of Feb- 
ruary 24, 1919. 

The language of the act of March 11, 1912,“* * * shall be 
dropped from the service with not more than one year’s pay: 
* * *” evidently means a year’s pay as measured by the rate to 
which the officer is entitled when so dropped or discharged from 
the service. In the case in question Ensign Kalbfus when dis- 
charged was entitled to additional pay of $420 per annum as pre- 
scribed in the act of May 18, 1920, 41 Stat., 601, and since such 
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increase of pay enters into the rate of pay of his rank it is a part 
of the measure of the year’s pay to which his discharge entitles him. 
26 Comp. Dec., 954, and 27 Comp. Dec., 427. 

The orders of October 14, 1921, notifying Ensign Kalbfus that he 
had been dropped from the service with one year’s pay were ad- 
dressed to him in his permanent rank as ensign. The entire pro- 
ceedings and the law relative to his discharge were based on, and 
directly affected, his permanent rank only. Therefore, I am of 
opinion that the pay of his permanent rank of ensign is the correct 
measure of the year’s pay accruing to him by reason of being drop- 
ped,from the service. 

Accordingly, you are advised that by reason of being dropped 
from the service on October 10, 1921, pursuant to the act of March 
11, 1912, 37 Stat., 73, Ensign Kalbfus is entitled to one year’s pay 
of an ensign in the Navy, including the additional pay of $420 per 
annum provided in the act of May 18, 1920, 41 Stat., 601; also, that 
he is not entitled to $60 gratuity on discharge as provided in the act 
of February 24, 1919, 40 Stat., 1151. 


TERMINATION OF CONTRACTS UNDER DENT ACT—INTEREST ON 
ADVANCE PAYMENTS. 


A contractor is released from further payment of interest on advance payments 
made by the Government under authority of the act of October 6, 1917, 40 
Stat., 383, from the date of approval of an award under the Dent Act 
terminating and canceling the original contract and its supplements prior 
to final completion. 


Decision by Comptroller General McCarl, December 16, 1921: 

Capt. Lyman L, Simms, F. D., United States Army, requested 
November 1, 1921, review of settlement No. 68074, dated September 
19, 1921, War Department Division of this office, by which was dis- 
allowed in his disbursing accounts voucher No. 180, August 1919, 
$103.50, representing payment to the Milburn Wagon Co. for over- 
deduction of interest in final settlement with that company under 
proxy-signed contract dated December 17, 1917. 

It appears that by contract dated December 17, 1917, between the 
Milburn Wagon Co., of Toledo, Ohio, and Capt. Wm. J. Bass, 
Q. M. R. C., United States Army, by Myron A. Smith, second lieu- 
tenant, Q. M. C., N. A., representing the United States, the first 
named agreed to supply 1,000 escort wagons at $230 each f o. b. con- 
tractor’s works, with a modification in price based on the cost of 
steel, deliveries to commence with 74 wagons during January, 1918, 
and monthly deliveries thereafter to December 31, 1918, to complete 
the contract. 

By a supplemental contract dated May 17, 1918, the time for com- 
pletion of the contract was extended to June 30, 1919; and by sup- 
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plemental agreement dated June 17, 1918, under authority of the act 
of October 6, 1917, 40 Stat., 383, there was advanced to the contractor 
by the Government $69,000 to be used in executing the principal 
agreement of December 17, 1917, the provision for recoupment being 
as follows: 

ARTICLE IV. The contractor shall, as hereinafter provided, account to the 
Government for the amount of said advance payment, with interest on the 
outstanding balances thereof at the rate of seven per cent per annum for the 


month of June, 1918, and thereafter at such rate or rates as the War Credits 
Board may from month to month determine. 

This advance shall be applied and credited in part payment for the supplies 
to be furnished by the contractor under the principal agreement; and for this 
purpose the contractor authorizes the Government, acting throught its proper 
disbursing officer, to deduct thirty-five per cent from the gross face amount of 
each voucher for supplies hereafter presented by the contractor under the prin- 
cipal agreement, and to apply such deductions as credits on the said vouchers, 
until the principal of this advance payment in full, and thereafter the interest 


accrued on the outstanding balances thereof, shall have been recouped by the 
Government. * * *, 


No deliveries of completed wagons seem to have been made by the 
contractor, as no record is found of a payment on account to it, nor is 
record found of a recoupment of any part of the $69,000 advanced 
prior to the settlement agreement or award to the contractor for loss 
sustained by the termination of the principal agreement of December 
17, 1917, hereafter described. 

By an award made by authority of the Secretary of War under 
the act of March 2, 1919, 40 Stat., 1272, from the terms of which it is 


inferred that the contract of December 17, 1917, with its supple- 
ments, was terminated or canceled before any deliveries thereunder 
were made, the Milburn Wagon Co. was awarded the sum of 
$168,526.69 to “ adjust, pay, and discharge upon a fair and equitable 
basis ” the agreement of December 17, 1917, the award further pro- 
viding: 


From the said sum of $168,526.69 shall be deducted the principal sum of 
$69,000 less recoupments due from the claimant by reason of advances hereto- 
fore made by the United States, plus interest due on said principal sum up to 
the date that this award is approved by the War Department Claims Board, 
and the claimant is hereby released from all obligation to pay interest on said 
principal sum after that date. 


This award was accepted by the Milburn Wagon Co. May 16, 
1919, and approved by authority of the Secretary of War on May 26, 
1919. By Second Lieut. A. E. Gaul, Q. M. C., voucher No. 132, June 
1919, accounts, the Milburn Wagon Co. was paid the amount awarded 
less $69,000, with interest thereon from date of advance, July 11, 
1918, to December 31, 1918, at seven per cent per annum, and from 
January 1, 1919, to June 4, 1919, date of payment, at six per cent 
per annum, a total for interest of $4,117. By voucher No. 180, 
August, 1919, accounts of Capt. Lyman L. Simms, the Milburn 
Wagon Co. was repaid the interest on $69,000 for the period May 
26 to June 4, 1919, amounting to $103.50, and this is the item dis- 
allowed and now under consideration. 
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It has been held that under the act of October 6, 1917, 40 Stat., 
383, authorizing advances to contractors of not exceeding thirty per 
centum of the contract price of supplies contracted for, upon such 
terms as may be prescribed by the Secretary of War or the Secre- 
tary of the Navy, and the orders or regulations of the Secretary of 
War, issued pursuant thereto, interest was chargeable on the ad- 
vance payment made to the contractor to the date of payment of 
the contractor’s invoice, and that the contractor was not relieved 
of the interest charge on date of inspection or acceptance of the 
supplies. (86 MS. Comp. Dec., 417, July 29, 1918, and 1 MS. Comp. 
Gen., 882, September 13, 1921.) 

However, those decisions considered contracts in course of per- 
formance and the decisions were in strict accord with the terms 
prescribed by the Secretary of War under the statute. Those de- 
cisions have no application in the case of an award made by the 
Secretary of War under the act of March 2, 1919, 40 Stat., 1272, in 
the nature of a compromise settlement as for cancellation of the 
contract. One of the considerations moving to the contractor in the 
compromise settlement or award is the release from his obligation 
to pay interest on the advance from the date of approval of the 
award. In these circumstances the decisions cited and the terms 
prescribed by the Secretary of War under the act of October 6, 1917, 
have no application. 


Accordingly, upon a review of the matter the settlement is modi- 
fied and a difference of $103.50 is certified due claimant. 


SIX MONTHS’ DEATH GRATUITY. 


There is no authority for the payment of six months’ death gratuity under the 
act of June 4, 1920, 41 Stat., 824, to a dependent relative of an enlisted 
man of the Navy, based only on a designation as beneficiary for war risk 
insurance or a Government family allowance. 


Comptroller General McCarl to the Secretary of the Navy, December 19, 1921: 

By your direction, I have letter of the Judge Advocate General 
of the Navy, referring for decision the question presented by the 
Paymaster General, Navy Department, whether payment of six 
months’ death gratuity can be made to a dependent relative based on 
a designation made when applying for war risk insurance and a 
Government family allowance, allotment class B for a dependent 
relative. 

The specific case presented is that of Edward B. A. Goodin, M. M. 
2c., who was lost on the U. S. S. Conestoga, which vessel was offi- 
cially declared to have been lost on April 30, 1921. The deceased 
sailor enlisted September 21, 1920. The records do not show that he 
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designated a beneficiary under the act of June 4, 1920, authorizing 
a death gratuity of six months’ pay. The original records of the 
ship, including this man’s service record, were lost with the ship. 

It appears that Goodin left no wife or child and that he made ap- 
plication for insurance on September 21, 1920, in which lie desig- 
nated his mother, Martina Goodin, his beneficiary; also in applica- 
tion for allotment class B in favor of his mother he declared that 
she was dependent upon him for support. The question is whether 
payment of death gratuity can legally be paid to his mother based 
on the designations made in reference to insurance and allotments, 
and the circumstance attending his death. 

The law, act of June 4, 1920, 41 Stat., 824, provides that in case 
the man leaves no widow or children the gratuity shall be paid to 
a dependent relative previously designated by him and that the 
Secretary of the Navy shall establish regulations requiring each 
man to designate the proper dependent relative to whom the gratuity 
may be paid. Pursuant to that law the Bureau of Navigation pre- 
pared a beneficiary slip form for making such designation, on which 
slip it is directed that in case of enlisted men the designation shall 
be made in duplicate, one for the Bureau of Navigation and one to 
be attached to the man’s service record. On July 21, 1920, the 
Bureau of Navigation notified all ships and stations that beneficiary 
slips were being distributed to all ships and stations and directed 
that proper steps be taken to insure that the men receive them. 

The presumption is that men enlisting on September 21, 1920, 
were duly notified of the provisions of the law relative to the designa- 
tion of a beneficiary under the act of June 4, 1920. The records in 
case of other men who were lost on the Conestoga show that they 
designated beneficiaries under that act, subsequently to September 
21,1920. Therefore, it can not be presumed that Goodin made such 
designation. 

The principle in this case is different from cases wherein a bene- 
ficiary designated under the former gratuity law was accepted as a 
designation under the present law, since in this case sufficient time 
elapsed for notifying the man of his legal rights. Also, there is no 
reason for substituting a designation of a beneficiary made under the 
provisions of another law and for a different purpose. 

Accordingly, you are advised that there is no authority of law for 
the payment of six months’ death gratuity as authorized by the act 
of June 4, 1920, 41 Stat., 824, to a dependent relative based on a des- 
ignation as beneficiary for war risk insurance or a Government family 
allowance, 
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MEDICAL TREATMENT OF LIGHT KEEPERS BY PUBLIC HEALTH 
SERVICE. 


Medical treatment of light keepers by the Public Health Service is limited by 
regulation issued pursuant to the act of August 28, 1916, 39 Stat., 538, to 
men who make application for treatment in advance, either in person or 
by proxy, and does not include reimbursement for services of private 
physicians where for any reason whatsoever it was impossible to make ap- 
plication in advance. 


Decision by Comptroller General McCarl, December 19, 1921: 

Knud Hanson, keeper of Absecon Light Station, United States 
Lighthouse Service, Atlantic City, N. J., applied October 28, 1921, 
for review of the action of the Treasury Department Division of this 
office in disallowing by settlement No, 878554 of October 15, 1921, his 
claim for reimbursement of charges for medical attention procured 
other than in accordance with the regulations of the United States 
Public Health Service. 

The record discloses that claimant, on or prior to February 18, 
1921, due to his condition from a manner of illness, secured medical 
treatment, extending over a period from February 18 to March 8, 
1921, from private physicians. For this treatment he incurred 
charges in consequence of which he presented bill of $67 to the Public 
Health Service for reimbursement. The Public Health Service 
transmitted the bill, together with other papers in the case, to the 
Treasury Department Division of this office, for settlement as a claim. 

The following (see act of August 28, 1916, 39 Stat., 538) is the regu- 
lation of the Public Health Service as affecting light keepers and 
assistant light keepers of the Lighthouse Service: 


406. Light keepers and assistant light keepers of the Lighthouse Service are 
entitled to niedical relief without charge at hospitals and other stations of the 
Public Health Service under the rules and regulations governing the care of 
geamen of the merchant marine, provided that such keepers and assistant keep- 
ers, who receive an original appointment after August 28, 1916, pass a physical 
examination in accordance with rules approved hy the Secretary of Commerce 
and the Secretary of the Treasury. 


As affecting seamen, sections 365 and 384 of the 1920 edition of the 
regulations of the Public Health Service, which are equally appli- 
cable to light keepers and assistant light keepers, provide: 


365. A sick or disabled seaman, in order to obtain the benefits of the service, 
must apply in person, or by proxy if too sick or disabled so to do, at the office 
of the Public Health Service, to an officer of that service or to the proper 
customs officer acting as the agent of the said service at stations where no 
medical officer is on <dluty, and must furnish satisfactory evidence that he is 
entitled to relief under the regulations. 

384. In no case shall money be paid to a seaman or to his family or friends 
by the service as reimbursement for expenses incurred during his sickness or 
disability. 


Claimant did not comply or attempt to comply with the terms of 
the regulations but urges that — 


The acuteness of the condition of claimant at the commencement of the 
illness was such that immediate medical attention of the best obtainable was 
necessary; it was manifestly inadvisable with a life at stake, and manifestly 
impracticable in the emergency, not knowing the source from which the 
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necessary information might be obtained, to delay necessary medical attention 
for the sole purpose of overcoming a technicality which might later be raised. 


The regulations do not contemplate treatment in a manner other 
than at hospitals and other stations of the Public Health Service, 
and the right to reimbursement of expenses otherwise incurred is 
expressly negatived by section 384. Therefore, in the absence of 
other facts and circumstances, this in itself would be determinative 
of claimant’s right. 

It is understood that there was no hospital, or other station of 
the Public Health Service in Atlantic City, N. J.; that the nearest 
hospital or station was in Philadelphia, Pa.; and that, upon proper 
compliance with the regulations, claimant would there have been 
admitted for treatment, 

It appears that claimant was treated by two physicians, one of 
whom was a medical examiner of the Public Health Service, em- 
ployed in connection with the treatment of war risk beneficiaries; 
that the fact that this physician was a representative of the Public 
Health Service was unknown to claimant at the time of the treat- 
ment; that the bill presented to claimant for treatment covered serv- 
ices of each physician, $67 for one and $15 the other; and that the 
bill of the Public Health Service representative, for $15, was either 
withdrawn altogether, or was withdrawn, submitted to, and paid by 
the Public Health Service. 

The question arises as to whether, in view of the cognizance of the 
matter by the representative of the Public Health Service, the status 
is such as to warrant reimbursement. Obviously not. The regula- 
tions are authority only for admission for treatment at hospitals or 
stations after application to proper representatives. The record 
clearly establishes that claimant could not have availed himself of 
Public Health Service facilities had he been properly and fully 
advised and such being the case, claimant’s position is no different 
than it would have been had he been fully cognizant of his rights. 
74 M. S. Comp. Dec., 967. 

Upon a review of the matter, the settlement is sustained. 


NAVY PAY, GENERAL ORDER NO. 34. 


An enlistment in the Navy entered into prior to the act of July 11, 1919, 41 
Stat., 134, counts for only one period of four years in computing pay 
under General Order No. 34, notwithstanding that the particular enlist- 
ment may have exceeded that time and included service as an officer under 
a temporary commission. 


Comptroller General McCarl to the Secretary of the Navy, December 20, 1921: 
I have, by your direction, the letter of the Judge Advocate Gen- 
eral of the Navy, dated December 5, 1921, requesting decision 
whether the period in a previous enlistment in excess of four years 
may be counted in computing a four-year period in succeeding en- 
listment for crediting additional pay under General Order No. 34. 
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It appears this question was raised by the disbursing officer of the 
Navy Purchasing Office, New York, in the matter of the pay of 
Louis Uttendorfer, C. B. M., United States Navy. 

The service record of Uttendorfer is given as follows: 

Enlisted Nov. 4, 1902. Honorable discharge Nov. 3, 1906. 

Reenlisted ” 5, 1906. rr ” 4, 1910. 

a ” 5, 1910. Pr a ” 4, 1914, 
oe ” 5, 1914. 

Accepted temporary appointment as boatswain July 24, 1917. 

Reverted to chief boatswain’s mate and discharged February 16, 1921. 

Reenlisted February 23, 1921. 

Under enlistment Noy. 5, 1914, to February 16, 1921, Uttendorfer’s service 
was six years, three months, and twelve days. 

Your question is, whether after a service of 1 year, 8 months, and 
18 days from February 23, 1921, Uttendorfer will be entitled to a 
further increase of $3.30 per month under General Order No. 34, he 
having received an increase of $3.30 on his reenlistment of February 
23, 1921. 

The act of May 22, 1917, 40 Stat., 84, which authorized the ap- 
pointment of enlisted men as officers under temporary commissions 
and warrants, provided in section 7: 


Provided, That the rights, benefits, privileges, and gratuities of all enlisted 
men of the Navy * * * now authorized by law shall not be lost or 
abridged in any respect whatever by their acceptance of temporary commissions 
or warrants hereunder, * * * And provided further, That upon the termi- 
nation of temporary appointments * * * the officers so advanced, includ- 
ing * * * enlisted men of the Navy * * * shall revert to the * * * 
rating from which temporarily advanced * * *. 

It is to be noted that the rights, benefits, privileges, and gratuities 
which were preserved to the enlisted men by section 7 were those in 
effect at date of enactment of the act of May 22, 1917. 

General Order No. 34, approved November 27, 1906, and incor- 
porated in the Navy Regulations as article 4427 (25), provides: 

(25) To provide adequate compensation for trained men, the regular pay 
for each rating in the Navy shall be increased five dollars per month during the 
second period of service, and a further sum of three dollars per month during 
each and every subsequent period of service; but only enlisted men who are 
citizens of the United States, and whose second and subsequent periods of sery- 
ice each follow next after service in the Navy that was terminated by reason 
of expiration of enlistment, shall receive the benefits of the increased pay 
named herein. In the cases of men who are or were finally discharged from 
the Navy by reason of expiration of enlistment, the first enlistment on or after 
November 27, 1906, shall be considered the second period of service which 
shall carry with it the increased pay provided by this paragraph, except that 
men discharged on recommendations of boards of medical survey shall, if they 
reenter the service, ke given credit for any previous periods of service in the 
Navy which were terminated by reason of expiration of enlistment. 


On May 22, 1917, no laws had been enacted by Congress which 
placed enlisted men of the Navy on a longevity basis for increase in 
pay for length of service. Except for specific legislation in the act 
of August 22, 1912, 37 Stat., 331, which authorized increases in pay 
upon extension of enlistments, no continuous-service pay or pay under 
General Order No. 34 was payable unless an actual discharge and 
reenlistment had taken place, 





DECISIONS OF THE COMPTROLLER GENERAL. 835 


As in a case where an enlisted man was held to service over two 
years beyond the date his enlistment was due to expire, no law would 
give him an increase of pay for continuous service and for General 
Order No. 34, upon completion of the first four years, so in Utten- 
dorfer’s case no “ rights, benefits, privileges, or gratuities” were lost 
or abridged by the acceptance of temporary appointment as boatswain. 

The act of July 11, 1919, 41 Stat., 134, authorized, for a limited 
period, enlistments for two, three, or four years, and this authoriza- 
tion was extended and made permanent by the act of June 4, 1920, 
41 Stat., 836. Both of these laws contain provisions that “all laws 
now applicable to four-year enlistments shall apply * * * to 
enlistments for a shorter period with proportionate benefits upon dis- 
charge and reenlistment.” 

To give a practical and working basis for the application of the 
above-quoted clause, the Comptroller of the Treasury ruled that 
continuous service in enlistments entered into on or subsequent to 
July 11, 1919, should be considered on a longevity basis, and for each 
four years of such service the increase of pay for continuous service 
and under General Order No. 34 should be allowed. 

A constructive discharge and reenlistment status was thus recog- 
nized, as if a discharge had actually taken place at the end of four 
years of service and an immediate reenlistment. See 27 Comp. Dec., 
210; id., 506. 

No laws had been enacted prior to July 11, 1919, which would per- 
mit of the recognition of a constructive discharge and reenlistment 
status in the Navy and the laws, acts of July 11, 1919, and June 4, 
1920, which have been construed as recognizing such a status specifi- 
cally provide that they are applicable to enlistments “ hereafter.” 

I am accordingly of the opinion that the service of 6 years, 3 
months, and 12 days rendered by Uttendorfer under his contract of 
enlistment entered into November 5, 1914, is for increase of pay 
under General Order No. 34, upon his reenlistment of February 23, 
1921, the equivalent only of one enlistment period of four years. He 
will therefore not be entitled under any existing laws to a further 
increase of $3.30 after completing 1 year, 8 months, and 18 days of 
service from date of reenlistment. 


CLOTHING ALLOWANCE—MARINE CORPS. 


In the adjustment of the clothing allowance of enlisted men of the Marine Corps 
upon discharge no credit can be given fur time while in a non-pay status 
on account of injury, sickness, or disease the result of their own misconduct. 


Comptroller General McCarl to the Secretary of the Navy, December 20, 1921: 
I have your letter of December 6, 1921, requesting decision, as 
follows: 


Effective January 1, 1921, the money clothing allowance of enlisted men of 
the Marine Corps was resumed, this allowance having been suspended from 
7920°—22—Vol. 1 23 
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July 15, 1917 (Marine Corps Orders No. 33, Series 1917), in order that the men 
could be issued the kind and quantity of clothing necessary and adequate for 
the service upon which they might be engaged. as determined by their com- 
manding officers, during the then existing emergency. The resumption of the 
money allowance system is an economical measure, all issues of clothing being 
charged against the men, and savings credited and paid them upon discharge. 

In connection with the resumption of the money clothing allowance, the ques- 
tion has arisen as to whether or not under existing law an enlisted man of 
the Marine Corps, upon settlement of his clothing account for any reason, should 
be checked his clothing allowance for the time he is in a non-pay status subse- 
quent to January 1, 1921. A case in point is as follows: 

A man enlisted August 15, 1917, and was retained in the service in a naval 
hospital for treatment after expiration of enlistment for a period of one month. 
This man was in a nonpay status by reason of the fact that his absence from 
duty while in the hospital was occasioned by an ailment included in the provi- 
sions of the act of August 29, 1916, as amended by the act of July 1, 1918, which 
deprived him of pay for such absence. This act provides, in part, as follows: 

“Provided, That hereafter no officer or enlisted man in the Navy or Marine 
Corps, in active service, who shall be absent from duty on account of injury, 
sickness, or disease resulting from his own intemperate use of drugs or alco- 
holic liquors, or other misconduct, shall receive pay for the period of such ab- 
sence, the time so absent and the cause thereof to be ascertained under such 
procedure and regulations as may be prescribed by the Secretary of the Navy: 
Provided, That an enlistment shall not be regarded as complete until the 
enlisted man shall have made good any time in excess of one day lost on account 
of injury, sickness, or disease resulting from his own intemperate use of drugs 
or alcoholic liquors, or other misconduct.” (39 Stat., 580.) 
which provision is embodied in art. 554 (2), Navy Regulations, 1920. 

Article 3582 (8), Navy Regulations, 1913, Changes No. 11, dated December 
1, 1918, provides: 

“Enlisted men held for treatment at a hospital after expiration of enlistment 
are held for the convenience of the Government, and entitled to pay and allow- 
ances until date of actual discharge from the service.” 

Paragraph 209, System of Accountability, U. S. Marine Corps, provides in 
part as follows: 4 

“Men retained in hospital in the United States for treatment, to complete a 
sentence of court-martial, or for any other cause when such retention is not for 
the convenience of the Government, will not be entitled to allowances for 
clothing beyond the day their enlistment expires.” 

Your decision is therefore requested as to whether or not, under the law re- 
ferred to herein, in settling the clothing accounts of enlisted men of the Marine 
Corps for any reason, men in a nonpay status subsequent to January 1, 1921, 
should be checked clothing allowance to which they would ordinarily be entitled 
to while in a pay status. 


The right of enlisted men of the Marine Corps to clothing allow- 
ance is based on the assimilation of their pay and allowances to en- 
listed men of the Army as provided in section 1612, Revised Statutes. 
4 Comp. Dec., 26. Section 1296, Revised Statutes, authorizes the 
President to prescribe the quantity and kind of clothing which shall 
be issued annually to the troops of the United States, and section 

- 1302, Revised Statutes, entitles a soldier to receive on final discharge 
the money value of such articles of clothing “as have not been issued 
to him in any one year, or which may be due him at the time of his 
discharge, according to the annual estimated value thereof.” 

Pursuant to that authority of law a quantity allowance for each 
year’s service has been fixed for enlisted men in the Marine Corps, 
and a money value therefor computed on a yearly basis. It is appar- 

ent that the law authorizes the issue of a yearly clothing allowance 
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and entitles the soldier to receive a money value for such articles of 
clothing as have not been issued to him during his enlistment when 
finally discharged from his enlistment. See 25 Comp. Dec., 493. 
The value of the allowance is fixed, so much for the first year and for 
each succeeding year of the enlistment. The act of August 29, 1916, 
provides that the enlistment shall not be regarded as complete until 
the enlisted man shall have made good any time in excess of one day 
lost on account of injury, sickness, or disease resulting from his own 
intemporate use of drugs or alcoholic liquors, or other misconduct. 
It is apparent that article 3582(8), Navy Regulations, quoted in your 
letter, conflicts with this law so far as it affects enlisted men held for 
treatment after expiration of enlistment when the illness for which 
they are being treated is the result of their own misconduct, and to 
that extent is ineffective. 

The law contemplates a definite quantity of clothing to be issued 
to each man for each year’s service of his enlistment. If he loses 
time which the law requires him to make good before his enlistment 
shall be regarded as completed, such lost time does not become a part 
of any year’s service. Therefore, to allow clothing credit for such 
time would give the man a greater credit than contemplated by 
the law. 

Although the act of August 29, 1916, does not by express terms 
affect the allowances of men who by reason of such misconduct are 
absent from duty, yet by reason of the provision therein requiring 
them to make good all time in excess of one day lost on account of 
intemperate use of drugs or alcoholic liquors, or other misconduct, 
before their enlistment shall be regarded as completed, together with 
the fact that the clothing allowance is based on an annual issue of 
clothing for each year of his enlistment, I am of opinion that no 
right to credit for such allowance can accrue at any time while men 
are in a nonpay status, as provided in the act of August 29, 1916, 39 
Stat., 580, as amended by the act of July 1, 1918, 40 Stat., 717. 






































RELIEF OF AMERICAN SEAMEN. 


American seamen who under special agreement continue in receipt of wages 
until arrival back in the United States after loss or shipwreck of the vessel 
on which serving are not to be considered as destitute seamen and trans- 
ported to port of shipment under section 4526, Revised Statutes, as 
arfended, at the expense of the United States, unless an actual condition of 
destitution is determined under established practice by the consular officer. 


Comptroller General McCarl to the Secretary of State, December 24, 1921: 
I have your letter of December 1, 1921, requesting decision whether 
the expense of repatriating American seamen whose vessel has been 
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lost, and whose shipping articles provide that they may be trans- 
ferred to any other vessel belonging to the same line or owner at the 
same rate of wages and under the same conditions, and that if the 
vessel be lost the crew are to remain on pay until arrival back in the 
United States, may be paid from the appropriation of your depart- 
ment for relief of destitute seamen. 

Sections 4577, 4578 and 4579, Revised Statutes, make provision for 
transportation to the United States of seamen of the United States 
who may be found destitute within any consular district. 

Section 4526, Revised Statutes, as amended by the act of December 
21, 1898, 30 Stat., 755, provides: 


In cases where the service of any seaman terminates before the period con- 
templated in the agreement, by reason of the loss or wreck of the vessel, such 
seaman shall be entitled to wages for the time of service prior to such termina- 
tion, but not for any further period. Such seaman shall be considered as a 
destitute seaman and shall be treated and transported to port of shipment as 
provided in sections forty-five hundred and seventy-seven, forty-five hundred 
and seventy-eight, and forty-five hundred and seventy-nine of the Revised 
Statutes of the United States. 


The Comptroller of the Treasury held that under this amended 
section shipwrecked seamen are entitled to relief and transportation 
to the United States irrespective of any arrears of wages which may 
be paid to them by masters of vessels on their discharge. 6 Comp. 
Dec., 603. That decision, however, seems to be predicated upon the 
provision of the section that wages shall be due to seamen whose 
vessels are shipwrecked up to the time of shipwreck only. I under- 
stand the provision to apply where a seaman has signed for a voyage 
without special agreement for payment of wages after loss of the 
vessel, and that it does not prevent or invalidate a special agreement 
that wages shall be paid after loss up to a time set by the agreement. 

While the statute provides that seamen whose services because of 
the loss of the vessel terminate before the period contemplated in the 
agreement shall be considered as destitute seamen within the pro- 
visions of sections 4577, 4578, and 4579, Revised Statutes, it also 
prescribes the wage condition upon which they shall be so considered. 
If the prescribed wage condition does not in fact exist, the statute is 
not in itself operative to establish by the loss of the vessel alone a 
condition of destitution for seamen of the crew. The existence of a 
condition of destitution becomes then a matter of fact to be de- 
termined under established practice by the consular officer. 

You have instanced specifically the case of the crew of the Ship- 
ping Board vessel Owasco, which was torpedoed off the coast of Spain 
December 10, 1917, who were returned to the United States at an ex- 
pense of $7,333.12. In accordance with instructions in effect at the time 
the American consul drew on the Department of State for the amount 
of these expenses and the department sent the draft to the Ship- 
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ping Board where it was honored and paid. The Shipping Board 
is now claiming a refund of that payment. 

You do not give other facts of this case and there is nothing with 
your submission which establishes a state of destitution in this case. 
If the claim of destitution is based entirely upon section 4526, Revised 
Statutes, it is without foundation and the expense in question is not 
a proper charge against the appropriation for relief of destitute 
seamen. 


TRAVEL ALLOWANCE TO ENLISTED MEN OF NAVY DISCHARGED 
WHILE ON FURLOUGH. 


Enlisted men of the Navy honorably discharged on expiration of enlistment 
while on furlough without pay are not entitled to travel allowance under 
the act of February 28, 1919, 40 Stat., 1203. 


Comptroller General McCarl to the Secretary of the Navy, January 3, 1922: 

I have by your reference of December 8, 1921, the request for deci- 
sion whether enlisted men of the Navy honorably discharged on ex- 
piration of enlistment while on furlough without pay are entitled 
to travel allowance under the act of February 28, 1919, 40 Stat., 1203. 

The specific case presented is that of Angelo Peter Cofone, ap. sea., 
United States Navy, who enlisted August 14, 1919, to serve for two 
years, and who on January 5, 1920, was placed on furlough without 
pay for the balance of his enlistment. Without being recalled to 
duty, he was given an honorable discharge on August 13, 1921. 

The act of August 29, 1916, 39 Stat., 580, authorizing furlough 
without pay, provides: 


The Secretary of the Navy is hereby authorized to grant furlough without pay 
co enlisted men for a period covering the unexpired portion of their enlistment: 
Provided, That such furlough be granted under the same conditions and in lieu 
of discharge by purchase or by special order of the department. Enlisted men 
so furloughed shall be subject to recall in time of war or national emergency to 
complete the unexpired portion of their enlistment, and shall be in addition to 
the authorized number of enlisted men of the Navy. 


In the case presented the formal discharge given at expiration of 
enlistment terminated the man’s obligation to serve under his con- 
tract of enlistment, but he was released from actual service by grant 
of the furlough. The fact that the furlough was “granted under 
the same conditions and in lieu of a discharge by purchase ” clearly 
shows that it was granted for the interest and convenience of the man. 
If not recalled to serve out the unexpired portion of his enlistment, 
the furlough is in effect a discharge from service under the contract, 
and, being granted for the convenience of the man, he is not entitled 
to travel allowance by reason of his formal discharge at expiration 
of the period for which he enlisted. See 1 Comp. Gen., 16. 

This case is distinguished from 25 Comp. Dec., 231, in that the man 
furloughed in that case was recalled to and on active duty when 


discharged, 
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PROMOTION OF SUBSTITUTE LETTER CARRIERS. 


Service as a substitute letter carrier rendered prior to a complete separation 
from the Postal Service may not be credited in determining right to promo- 
tion after reinstatement, under the act of July 21, 1921, 42 Stat., 144. 


Comptroller General McCarl to the Postmaster General, January 4, 1922: 

I have your letter of December 10, requesting decision whether, 
under the provisions of section 3 of the act of July 21, 1921, 42 Stat., 
144, service as a substitute rendered prior to a complete separation 
from the service may be credited in determining the employee’s right 
to promotion after reinstatement. 

As illustrating the point involved you refer to the case of an em- 
ployee who was appointed substitute letter carrier November 29, 1913; 
promoted to regular position September 14, 1918; relegated to sub- 
stitute February 16, 1919; promoted to regular April 17, 1919; 
resigned July 19, 1919; reinstated as senior substitute March 27, 1920; 
appointed regular carrier April 1, 1920, at $1,400 per annum; and 
promoted to $1,500 per annum April 1, 1921. 

I do not understand how this employee could have been appointed 
at $1,400 on April 1, 1920, because at that time the salaries authorized 
by law ranged from $1,000 for grade 1 to $1,500 for grade 6. I 
assume, therefore, that the appointment was made to grade 1 at 
$1,000, the salary being increased to $1,400 July 1, 1920, under the 
provisions of the act of June 5, 1920, 41 Stat., 1049. 

Section 3 of the act of July 21, 1921, provides: 

That clerks and carriers in the intermediate or automatic grades who were 
appointed to regular posit‘ons before June 5, 1920, and are receiving less than 
the maximum grade of salary, shall receive credit for all time served as sub- 
stitute on a basis of one year for each three hundred and six days of e'ght 
hours served as substitute, and be promoted to the grade to which such clerk 


or carrier would have progressed had his original appointment as substitute been 
to grade one. 


In a decision to you dated November 4, 1920, construing a similar 
provision, it was held that in making promotions from substitute to 
regular on or after June 5, 1920, all former service as a substitute, 
whether continuous or in broken periods, should be credited. By 
broken periods is meant substitute service broken by an interven- 
ing period of regular service such as occurred prior to date of resig- 
nation in the case referred to in the second paragraph hereof. It can 
not be held that an employee who has been appointed from substitute 
to regular and who became completely separated from the service 
and was thereafter reinstated should have credit for substitute serv- 
ice rendered prior to his reinstatement. Under such a ruling sub- 
stitute service would be credited when a like period of regular service 
could not be. There would be no reason or justification for such a 
holding and it can not be presumed that the law was intended to 
create such an absurd situation. It must be assumed, therefore, that 
the law contemplated continuous service; that is to say, service either 
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as substitute or regular not broken by resignation or other volun- 
tary or involuntary separation. 

A breaking of service for the purpose of entering the military 
or naval service during the late war was specifically covered by 
legislation, act of July 2, 1918, 40 Stat., 754, and act of March 1, 
1921, 41 Stat., 1152. But if a postal employee is separated from the 
service for any other purpose his subsequent reinstatement is gov- 
erned by the ordinary requirements of civil service laws and regu- 
lations and he can not demand as a matter of right credit for any 
time served prior to date of such reinstatement. 

The question submitted is answered in the negative. 


JUVENILE COURT OF THE DISTRICT OF COLUMBIA—APPOINTMENT 
OF RELATIVES OF THE JUDGE. 


The inhibition contained in the act of March 3, 1911, 36 Stat., 1105, aga‘nst ap- 
pointment or employment of persons related to the judge of a United States 
court in any office or duty in such court is not applicable to the Juvenile 
Court of the District of Columbia. 


Comptroller General McCarl to J. R. Lusby, disbursing officer, District of 

Columbia, January 7, 1922: 

I have your letter of December 29, 1921, submitting with request 
for decision whether you are authorized to make payment thereon, a 
voucher for $60.77 in favor of C. F. Sellers on account of services as 
deputy clerk of the Juvenile Court of the District of Columbia for 
the period December 16 to 28, 1921, both dates inclusive. 

I understand from your submission that your only doubt as to 
your authority to make the proposed payment arises from the fact 
that the said C. F. Sellers is a brother of the judge of the juvenile 
court and that a question has been raised as to whether his employ- 
ment was not in contravention of the provision of section 67 of the 
act of March 3, 1911, 36 Stat., 1105, which reads: 

No person shall be appointed to or employed in any office or duty in any 


court who is related by affinity or consanguinity within the degree of first cousin 
to the judge of such court. 


The act of March 3, 1911, in which the section just quoted appears, 
is entitled “ An act to codify, revise, and amend the laws relating to 
the judiciary,” and nowhere in said act is any reference made to the 
Juvenile Court of the District of Columbia. Said court was estab- 
lished by the act of March 19, 1906, 34 Stat., 73, and forms no part 
of the system of courts under consideration in the act of March 3, 
1911. No provision for such a position as deputy clerk was made in 
the act of March 19, 1906, the appointment of a deputy clerk being 
authorized annually by appropriation, provision therefor being first 
made in the act of March 3, 1909, 35 Stat., 715, in the following terms: 


Juvenile Court: For * * * deputy clerk, twelve hundred dollars, who is 
hereby authorized to act as clerk in the absence of that officer. 
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A like provision with a few changes in the amount of salary has 
followed in each annual District of Columbia appropriation act since. 

The provisions of section 67 hereinbefore quoted were originally 
enacted as section 7 of the act of August 13, 1888, 25 Stat., 437, in 
the following terms: 


That no person related to any justice or judge of any court of the United 
States by affinity or consanguinity within the degree of first cousin shail 
hereafter be appointed by such court or judge to, or employed by such court 
or judge in, any office or duty in any court of which such justice or judge may 
be a member. 


In a decision dated June 21, 1909, 15 Comp. Dec., 847, the Comp- 
troller of the Treasury held that the inhibition of said section 7 did 
not apply to the municipal courts of the District of Columbia. I 
agree with the view then taken and hold that the inhibition of the 
section then under consideration has no application to the Juvenile 
Court of the District of Columbia. 

In the codification of March 3, 1911, the provisions of section 7 of 
the act of August 13, 1888, were carried forward as section 67 with 
some change in the wording, but I do not think it was the intent or 
purpose of said change to broaden the scope of the provision so as to 
make it applicable to a court forming no part of the judiciary system 
then under consideration. It is to be noted also that section 294 of the 
act of March 3, 1911, specifically provides: 


The provisions of this act, so far as they are substantially the same as exist- 
ing statutes, shall be construed as continuations thereof, and not as new enact- 
ments, and there shall be no implication of a change of intent by reason of a 
change of words in such statute, unless such change of intent shall be clearly 
manifest. 


If the voucher is correct in all other respects there is no legal ob- 
jection to the proposed payment. 


STEWARD’S FEES. 


Fees paid to table and bath stewards on steamers relate to subsistence and are 
therefore not reimbursable to an employee whose subsistence allowance is 
on a per diem basis; but fees paid to room, deck, and library stewards on 
steamers may be classed as other than subsistence and reimbursed to a per 
diem traveler, if authorized by regulation and given administrative ap- 
proval. 


Decision by Comptroller General McCarl, January 9, 1922: 

The chairman, United States Tariff Commission, applied October 
31, 1921, for revision of the action of the Auditor for the State and 
Other Departments in disallowing by settlement No. 10732, of May 
17, 1921, certain items in the account of J. L. Summers, disbursing 
clerk, covering fees paid by Frank J. Sheridan, an employee of the 
commission, to table, room, bath, deck, and library stewards on trans- 
atlantic steamers. 
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Reimbursement for these fees was stated by the auditor to be un- 
authorized by reason of the employee having received per diem in lieu 
of subsistence while on board ship, his subsistence being included in 
the charge for transportation. 

During the fiscal years of 1919 and 1920, in pursuance of the author- 
ity contained in the acts of July 1, 1918, and July 19, 1919, 40 Stat., 
652, and 41 Stat., 182, making appropriations for the Tariff Commis- 
sion, the disbursing clerk of the Treasury Department was directed 
to act in a similar capacity for the United States Tariff Commission ; 
therefore, the disallowances in the vouchers here in question, which 
vouchers covered the months of August and October, 1919, were in 
the accounts of J. L. Summers, disbursing clerk, United States Tariff 
Commission. 

The act creating the Tariff Commission, September 8, 1916, 39 
Stat., 795, contained a provision, 39 Stat., 796, for the transfer 
thereto of certain employees of the Department of Commerce, of 
whom, it is understood, Frank J. Sheridan was one. 

It is further understood, by reason of this acquisition of Depart- 
ment of Commerce personnel, their familiarity with, and the general 
application thereof to the traveling conditions of the Tariff Com- 
mission, that the travel regulations of the Department of Com- 
merce, with certain modifications, were adopted and applied as the 
travel regulations of the United States Tariff Commission. 

The regulations of the Department of Commerce, as affecting the 
matters here at issue, are as follows: 


40. Customary fees to stewards and others on ocean and coastwise steamers 
not to exceed in the aggregate on trans-Atlantic steamers, $10; * * *. 

75. Employees traveling on steamers where the cost of ticket includes meals 
and stateroom accommodations will not be entitled to per diem in lieu of sub- 
sistence for the time they are on such steamers. In case of travel of this 
kind the time of departure and arrival of steamer must be shown. 

77. No fees to dining room or room servants will be allowed to employees 
who are paid per diem in lieu of subsistence. 

These regulations were promulgated effective August 1, 1913, and 
paragraph 75, which it is understood has not been formally modified 
or revoked, was based on a decision of the Comptroller of the 
Treasury, 20 Comp. Dec., 60, which decision held in substance as 
provided in this paragraph of the regulations. 

Subsequently, by reason of the enactment of section 13 of the act 
of August 1, 1914, 38 Stat., 680, granting general authority to the 
heads of departments to prescribe per diem rates of allowance in 
lieu of subsistence, the decision, 20 Comp. Dec., 60, was superseded 
by 21 Comp. Dec., 101, and the payment of per diem in lieu of 
subsistence, in the absence of restrictive regulations, was authorized 
during travel on steamships though the cost of the meals was in- 
cluded in the price of the ticket. 
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The modification by this decision apparently was considered in 
effect as a revocation of paragraph 75 of the Department of Com- 
merce regulations, as it is understood that the provisions of the said 
paragraph thereafter were not enforced either by the Department of 
Commerce or by the Auditor for the State and Other Departments. 

This was the state of the regulations of the Department of Com- 
merce at the time of their adoption by the United States Tariff 
Commission, and whether paragraph 75, as to the Department of 
Commerce, is still effective need not here be determined, as infor- 
mation aside from that hereinbefore given, has been furnished 
showing that this paragraph was not adopted by the Tariff Com- 
mission. 

The items disallowed by the auditor were the following: 

Voucher No, 236, August 11 to 31, 1919: 


Aug. 21. Stewards’ fees, Lapland, for voyage_.._..___-___-__-_.______ $10. 00 
Voucher No. 238, October 1 to 27, 1919: 
Oct. 27. Stewards’ fees per voyage_.........__. sa Di $5. 00 


Explanation is given, on voucher No. 236, that the fees include 
those paid to table steward, room steward, bath steward, deck 
steward, and library steward, and on voucher No. 238 that they 
were the customary fees. 

The payee of the several vouchers, in response to requests from 
the Tariff Commission to refund the amounts disallowed, maintained 
that the items represented payments authorized by the regulations 
governing his travel and in justification of his refusal to remit, in 
effect, stated that the items were incidental to transportation rather 
than to subsistence and as such were properly allowable despite the 
allowance of per diem in lieu of subsistence. 

A distinction between items of fees to stewards was recognized 
by the Comptroller of the Treasury. They were divided into two 
classes, those incident to subsistence, such as fees to table stewards, 
etc., for services rendered in connection with meals or actual sub- 
sistence, and those not incident to subsistence, such as fees for serv- 
ices rendered in connection with sleeping accommodations, baggage, 
etc., 18 Comp. Dec., 527; 19 éd., 218. 

Whether a particular fee is properly for classification under one 
or the other head is frequently a matter difficult of determination ; 
therefore, it is manifest, in aid of a proper and intelligent audit, that 
such items should be stated with particularity. 

Obviously the statement of the item of October 27, voucher No. 
238, customary stewards’ fees per voyage, $5, is insufficient. The 
statement of the item of August 31, without the detail] as to the 
amount paid on account of each fee, is equally insufficient. Gener- 
ally, it may be stated that fees to table and bath stewards relate to 
subsistence and are not proper items for reimbursement to an em- 














DECISIONS OF THE COMPTROLLER GENERAL, 845 


ployee whose subsistence allowance was on a per diem basis, and as 
the payee of the several vouchers was granted and received a per 
diem of $4 over the several periods of travel here in question, these 
fees clearly were not properly reimbursable under any circumstances. 

An item of fee to room steward may be classed as other than 
subsistence, corresponding as it does to the service performed by a 
Pullman porter, 61 M. S. Comp. Dec., 71. Paragraph 77 of the 
regulations, cited in connection with this item, has no application, 
as the room servants therein referred to comprehend servants of 
hotels. 

The services performed by deck stewards, being of a miscellaneous 
character, may be classified as relating to other than subsistence. 

Fees to library stewards, if customary to ocean travel, and when 
itemized and approved as such by the administrative officers charged 
with such duty, properly may be reimbursed to a per diem traveler 
as fees incident to other than subsistence, if, as with other and 
similar items, authorized by proper regulation. 

Upon a revision of the matter the settlement is sustained without 
prejudice to a further consideration upon the presentation of an 
itemized statement of the fees paid, including the amount paid on 
account of each, revision being limited to the items of which revision 
was requested. 


LEAVE OF ABSENCE WITHOUT PAY—INTERNAL-REVENUE FIELD 
SERVICE. 


Where field employees of the Internal Revenue are permitted by regulation to 
divide the required 42 hours work per week into 74 hours for each of 
the first five days and 44 hours on Saturday, instead of six working days 
of 7 hours each, deductions from their pay for leave of absence without 
pay, whether on Saturday or other days of the week, should be computed 
by dividing the actual number of hours’ absence by 7, each hour’s absence 
resulting in a deduction of one-seventh of a day’s pay. 


Comptroller General McCarl to the Secretary of the Treasury, January 9, 
1922: 


I have your letter of December 16, 1921, submitting for decision 
certain questions presented to you by the Commissioner of Internal 
Revenue in his letter of December 13, 1921, as follows: 


“Time and Leave Regulations—Field Forces,” Department Circular No. 202, 
dated September 28, 1921, paragraphs 35 and 42, are as follows: 

“35. During the summer months in which Saturday is a 4-hour day by Execu- 
tive Order No. 1962, dated June 9, 1914, and during the other months of the year 
in those cases where local field officers require 7 hours’ service each day through- 
out the week, including Saturdays, when an employee is granted leave without 
pay for a Saturday or a day preceding a holiday and returns to duty at the 
opening hour on the following Monday or day following the holiday he will be 
in a nonpay status for one day; but if he is absent without previously applying 
for the leave without pay, he will be in a nonpay status for two days. Absence 
on leave without pay on Saturdays when 44 hours’ service is required will. 
however, be charged as 44 hours, and on the other days of the week when 7} 
hours’ service is required such absence will be charged at 7} hours: Provided, 
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That if such absence on leave without pay is taken on a Saturday or on a day 
preceding a holiday without previously being applied for, an employee returning 
to duty at the opening hour on the following Monday or day following the holi- 
day will be in a nonpay status for one day in addition to the time charged on 
account of his absence on Saturday or the day preceding the holiday.” 

“42. Local field officers will require all employees to render not less than 42 
hours’ service each week, or charge the time absent. They may, in their dis- 
cretion, require 74 hours’ service on each day beginning with Monday, up to and 
including Friday, and 43 hours on Saturday: Provided, That during months 
covered by Executive Order No. 1962, dated June 9, 1914, 7 hours shall consti- 
tute a day’s work on each day beginning with Monday, up to and including 
Friday, and 4 hours on Saturday: And provided further, That this regulation 
shall not affect the hours of service required of employees by law or specific 
regulations. The designation of hours of service under this regulation, as well 
as any changes afterwards made, shall be promptly reported to the head of the 
service in Washington.” 

Under the requirements of paragraph 42, a certain Internal Revenue agent in 
charge has designated for his division during the time from September 15th to 
June 15th, 74 hours of service each day from Monday to Friday, from 9 a. m. to 
5 p. m., with half an hour for lunch, and 44 hours Saturday, from 9 a. m. to 1.30 
p. m., without lunch. Questions have arisen in his division and also in this office 
in connection with the granting of leave, which, it is respectfully requested, be 
referred to the Comptroller General of the United States for his decision. 

An employee, receiving a salary of $1,200, wishes to be away from December 
27th to 31st, inclusive, makes the proper applications for leave in each instance 
and will return to duty at the opening hour on the day following New Year’s 
Day. 

1. If he has already had 26 days, 6 hours, and 30 minutes’ annual leave, he 
will have used his 30 days’ annual leave at 4 p. m. Thursday, December 29th, 
and from that time will be on leave without pay. To how much pay will he be 
entitled for Thursday, December 29th, which is a 74-hour day? To how much 
pay for the month of December? 

2. If he should be absent on leave without pay Friday and Saturday, Decem- 
ber 30 and 31, which are 73 and 43 hour days, respectively, to how much pay for 
the month of December would he be entitled? 

3. If he should be absent on leave without pay Saturday, December 31st, only, 
which is a 44-hour day, to how much pay for the month of December would he 
be entitled? 

4. If another employee should be absent one hour on leave without pay Satur- 


day, December 17, a 43-hour day, to how much pay would he be entitled for 
that day? 


While the regulations quoted permit a division of working hours 
among the several days of the week on a different basis, the require- 
ment of 42 hours’ service each week preserves the general average of 
7 hours’ work daily, so that the weekly requirement is the equivalent 
of 6 working days of 7 hourseach. The terms of the regulation pro- 
vide that actual working time shall be charged against absence on 
leave without pay. The basis of computation of the number of days’ 
absence should be the unit of 7 hours, constituting 1 day for the 
purpose of charging such absence. 

Your submission does not specifically present the exact legal ques- 
tion involved therein. I gather from the facts submitted, however, 
that your doubt arises principally from the fact that the Saturday 
involved in the instant cases falls upon the 31st day of the month, and 
therefore is to be excluded from the computation of any period of 
absence which also includes a day or days immediately preceding it. 
23 Comp. Dec., 793 ; 26 id., 687. 
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Your specific questions are decided in their order as follows: 

1. Having had 26 days, 6 hours, 30 minutes’ leave with pay this 
employee was entitled to further leave with pay for 3 days and one- 
half hour, or 214 hours. Absence on the 27th and 28th of December 
is chargeable as 15 hours, leaving 6} hours’ leave with pay to be 
charged against the absence on December 29. The working hours on 
that day being 7} hours the employee is chargeable with 1 hour’s ab- 
sence on leave without pay, and is entitled to pay for six-sevenths of 
that day. Absence on December 30 is chargeable as 74 hours, mak- 
ing a total of 8} hours, or 1 day 14 hours’ absence on leave without 
pay for the whole year. ‘The employee’s pay for the month of De- 
cember is subject to deduction of pay for 1,4; days. 

2. The employee’s pay for the month of December is subject to 
deduction of pay for 1; days. 

3. Pay for December is subject to deduction of nine-fourteenths of 
1 day’s pay, assuming that the employee was on duty December 30. 

4. The employee is entitled to six-sevenths of the day’s pay. 


WITNESS FEES—COURT-MARTIAL. 


Witness fees of civilians not in Government employ summoned before a court- 
martial being limited by the Twenty-third Article of War to the rate al- 
lowed to witnesses attending the courts of the United States, the payment 
of a greater per diem fee is unauthorized. 


Decision by Comptroller General McCarl, January 10, 1922: 

The Chief, War Department Division, transmitted December 23, 
1921, a letter from Capt. Royal G. Jenks, Finance Department, a por- 
tion of which letter is considered as in the nature of a request for 
review of the action of the War Department Division in disallowing 
by settlement No. 69068, dated October 31, 1921, an amount in excess 
of $3 per day paid to civilian witnesses for attendance before a court- 
martial at Fort Rosecrans, Calif., for the period January 1 to March 
31, 1921. 

Paragraph 185, page 150, Manual for Court Martial, United States 
Army, effective February 4, 1921, prescribes that a civilian not in 
Government employ duly summoned to appear as a witness before 
a military court shall, in certain specific Western States, including 
the State of California, receive $5 a day for the time of actual 
attendance. 

The Articles of War which govern the Armies of the United 
States and under which they now operate are set forth in the act 
of June 4, 1920. Article 23 thereof provides that the fees and mile- 
age of persons not subject to military law duly subpeenaed to appear 
as a witness before any military court shall be “the rates allowed 
to witnesses attending the courts of the United States.” 
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The act of May 27, 1908, 35 Stat., 377, provides as follows: 


Jurors and witnesses in the United States courts in the States of Wyoming, 
Montana, Washington, Oregon, California, * * * shall be entitled to re 
ceive for actual attendance at any court or courts and for the time necessarily 
occupied in going to and returning from the same, three dollars a day, and 
fifteen cents for each mile necessarily traveled over any stage line, or by 
private conveyance, and five cents for each mile by any railway or steamship 
in going to and returning from said courts: * * 


Regulations.of the various branches of the War Department not 
in conformity with the provisions of existing law are void and of 
no effect in so far as they transcend the law. 

There being no authority of law for payment in excess of $3 per 
day for civilian witnesses in attendance before a court-martial, no 
differences are found and the settlement is sustained. 


CONTRACTOR’S EMPLOYEES. 


Closing of a navy yard on Saturday afternoon does not obligate the Govern- 
ment to reimburse a contractor the amount of salary for Saturday after- 
noon paid certain experts furnished under contract to perform services 
for the Government at such navy yard, where payment under the con- 
tract was based on a fixed unit price for time necessary for completion 
of the work and the G6overnment was required to carry on the work con- 
tinuously only so far as practicable. 


Comptroller General McCarl to the Secretary of the Navy, January 10, 1922: 


I have a letter of December 16, 1921, from the Judge Advocate 
General of the Navy, as follows: 


I am directed by the Secretary of the Navy to transmit the attached papers 
and to ask your advanced opinion on the question involved. This arises out of 
a Philadelphia Navy Yard contract with the Aircraft Fireproofing Corpora- 
tion for furnishing certain services and material for the fireproofing of an 
airplane. 

As you will see by items.17 and 18, on the second page of additional sheets 
attached and forming a part of the contract, two experts and two experts’ 
assistants were to be furnished, at a per diem wage, to be paid by the United 
States. The work was to be done at the naval aircraft factory within the 
navy yard reservation. 

After the contract was executed, and because of lack of funds, it was 
directed that the navy yard should be closed on Saturdays, and, because of this, 
the contractor’s experts and assistants were not permitted to work. A copy of 
the order closing the yard is attached. 

As no work was performed on Saturday, the contractor was not paid for 
services for that day, and has protested, on the ground that this was not con- 
templated at the time the contract was executed, and that the contractor was 
forced to pay its men, who were retained in Philadelphia, for Saturday work, 
whether they were employed or not. In connection with this contention the 
contractor calls attention to the following provisions of the contract: 

“(f) The naval aircraft factory will provide necessary space and tools, and 
will, so far as practicable, control temperature and humidity of space allotted 
as required for the purpose. So far as practicable, arrangements will be made 
to carry on the work continuously once started, working two or three shifts 
for that purpose.” 

It is therefore requested that you advise the Secretary of the Navy whether 
the demand of the contracter may be lawfully acceded to. Return of the 
enclosed original papers is also requested. 


On the first page of the additional sheets attached to and forming 
part of the contract it is provided as follows: 
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The quantities of materials and duration of services to be consumed in com- 
pleting this contract are estimated, it being understood that payments will be 
made for materials actually used and time actually necessary for completion 
at the unit prices quoted. 

I find no provision in the contract to the effect that the contractor 
is to be reimbursed for its actual expenditures for materials or serv- 
ices. The contract provides that the contractor is to be paid fixed 
unit prices for the materials actually used and for services actually 
necessary, within the contract limitations. 

The Government is obligated, under the contract, to carry on the 
work continuously only so far as practicable. There is no question 
that closing the navy yard on Saturdays was proper. If it was 
found not practicable to carry on the work on Saturdays, I find noth- 
ing in the contract calling for payment for the services of the experts 
and assistants on days on which no services were rendered. 

The object of the contract was to fix the rights and obligations of 
the parties thereto, and the mere assertion that circumstances aris- 
ing after the contract was entered into were not contemplated by the 
contractor is not sufficient to increase the obligation of the Govern- 
ment. 


You are advised that payment under the contract for the services 
of experts and assistants on days when no services were rendered is 
not authorized. 


PROMOTION OF SUBSTITUTE POSTAL CLERKS. 


Service as a substitute postal clerk under two or more appointments at different 
post offices may be included in determining right to automat’c promotion 
after appointment as a regular clerk, under the act of July 21, 1921, 42 Stat., 
144, provided there has been no break in the employment of the clerk in 
the Postal Service. 


Comptroller General McCarl to the Postmaster General, January 10, 1922: 
I have your letter of December 27, received in this office January 
4, requesting decision of a question presented as follows: 


I have to submit for your consideration the following case wherein a post- 
office clerk claims credit under the provisions of section 3 of the act of July 
21, 1921, known as the Steenerson Act, for service performed by him as substi- 
tute clerk. 

H. W. Closson was appointed a substitute clerk in the post office of Inde- 
pendence, Iowa, on July 1, 1913, and served as such in that office until April 12, 
1920. Prior to the latter date he took and passed the required civil-service 
examination for the position of clerk in the post office at Waterloo, Lowa, and 
from the register therefrom established his name was certified and he was ap- 
pointed substitute clerk at Waterloo March 23, 1920, and on April 16, 1920, he 
was promoted to the position of regular clerk in the post office at Waterloo, 
Iowa, at $1,400 per annum, wh‘ch position he now holds at a salary of $1,500 per 
annum. 

From the foregoing it will be seen that Mr. Closson’s service as a substitute 
clerk was cont:nuous from July 1, 1913, to April 16, 1920, the date upon which 
he was promoted to the position of regular clerk, and that there was an over- 
lapping of his service as substitute at Independence, which terminated on April 
12, 1920, with his service as substitute clerk at Waterloo, which began March 
23, 1920. 
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Mr. Closson claims that as he was in the service in a regular position on 
June 5, 1920, he is entitled, under the provisions of section 8 of the act of 
July 21, 1921, to the time accruing to him as a substitute clerk during the entire 
period from July 1, 1913, to April 15, 1920, inclusive. While there was no 
hiatus in Mr. Closson’s services as substitute clerk, yet they were performed 
under two appointments and by selection from two separate civil-service 
registers. 

Your opinion is therefore requested as to whether in the circumstances above 
related Mr. Closson may be given credit under the provisions of section 3 of the 
act of July 21, 1921. for service performed by him as substitute clerk prior to 
March 23, 1920, the date on which he entered upon the performance of his duties 
as substitute clerk at Waterloo, Iowa. 


Section 3 of the act of July 21, 1921, 42 Stat., 144, provides: 


That clerks and carriers in the intermediate or automatic grades who were 
appointed to regular positions before June 5, 1920, and are receiving less than 
the maximum grade of salary, shall receive credit for all time served-as substi- 
tute on a basis of one year for each three hundred and six days of eight hours 
served as substitute, and be promoted to the grade to which such clerk or carrier 
would have progressed had his original appointment as substitute been to 
grade one. 


There is nothing in this provision to indicate an intent to limit the 
substitute service to be counted to service at the office in which pro- 
moted to regular; and there would appear to be no sound reason for 
placing such a construction on the law. 

I think it may be assumed that the principal reasons for the law 
authorizing the counting of substitute service are, first, to encourage 
continuous service and, second, because the experience gained as a 
substitute renders the employee’s service more valuable to the Gov- 
ernment. The case presented by you appears to come within the spirit 
as well as the letter of the law, and since there was no break in the 
service I see no reason why the substitute service rendered at the Inde- 
pendence office should not be counted together with the service ren- 
dered at the Waterloo office. 

The question submitted is answered in the affirmative. 


FAILURE OF GOVERNMENT TO EXECUTE LEASE AFTER ACCEPT- 
ING PROPOSAL. 


Where a proposal to lease quarters is accepted by the Government, but before 
execution of the lease the lessor is notified of the Government’s intention 
not to occupy the premises, no payment of rent under the proposal and 
acceptance may be made, and any claim for damages is one resulting from a 
breach of contract, which may not be adjudicated nor paid by an adminis- 
trative officer. 


Comptroller General McCarl to the Director United States Veterans’ Bureau, 

January 10, 1922: 

I have your letter of December 20 with inclosures requesting deci- 
sion as to the extent of liability, if any, of the Government resulting 
from its failure to execute a lease for certain property in Cincinnati, 
Ohio, after acceptance of the owner’s proposal to lease the premises 
for use of the War Risk Insurance Bureau, You request decision also 
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whether, in case it be held that liability exists, you can enter into an 
agreement or compromise with the owner in settlement of the claim 
for damages. 

Breifly stated the material facts are as follows: 

In May, 1921, the Bureau of War Risk Insurance was considering 
the advisability of renting additional office space in Cincinnati and 
the United Theatres Co. was construeting a 12-story building there, 
the upper 10 floors of which would be suitable for the purpose for 
which the additional space was being considered by the bureau. Nego- 
tiations were entered into between the United Theatres Co. and the 
representatives of the bureau, as a result of which the company, under 
date of June 4, 1921, submitted a proposal embodying the conditions 
under which it would lease the space to the Government. By tele- 
gram dated June 13, 1921, the company was advised that the Govern- 
ment would accept the proposal, but seven days thereafter, to wit, on 
June 20, 1921, and before a lease was executed, possession taken, or 
the building completed, the company was advised that the matter had 
been reconsidered, that the Government would not execute a lease or 
take possession of the premises, and that all negotiations for occu- 
pancy of the premises were terminated. The company claims dam- 
ages at least to the extent of one month’s rent at the rate stipulated 
in the proposal and acceptance. 

Under the terms of the company’s proposal the term of the lease 
was to begin with the date of occupancy and the premises were to be 
ready for occupancy on or about September 1, 1921, and the United 
States was to have the right to terminate the agreement and sur- 
render the premises at any time upon giving 30 days’ written notice. 
Rent was to be at the rate of $10,761.66 per month, provided that the 
amount of rent payable for any period of occupancy less than a full 
calendar month should be the proportionate part of the full monthly 
rental. 

Since the rent was to begin to accrue only from the date of occu- 
pancy and since the premises were never occupied by the Govern- 
ment no rent became due or payable under the proposal and accept- 
ance. Hence, the questions presented involve no payment to be 
made under your direction. 

If the United Theatres Co. has a valid claim in this case it is not a 
claim for rent under a contract but a claim for damages resulting 
from a breach of contract by the Government. Such a claim can not 
be adjudicated by an administrative office by agreement, compromise, 
or otherwise. Cramp and Sons Co, v. United States, 216 U. S., 494. 
If the proposal and acceptance hereinbefore mentioned constitute a 
contract legally binding on the United States, the liability resulting 
from a breach thereof by the Government is limited to the actual 
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damages resulting directly from said breach and the claim therefor 
would not be payable from any appropriation under your control. 

It appears, therefore, unnecessary for this office to determine the 
liability of the Government, the matter being one which in any event 
would be for the administrative department to present to Congress. 


UNIFORM GRATUITY—NAVAL RESERVE FORCE. 


The discharge of an officer of the Naval Reserve Force before expiration of his 
term of enrollment to accept appointment as a commissioned ofticer in the 
permanent Regular Navy is a severance of his connection with the Naval 
Reserve Force “ without compulsion on the part of the Government ” within 
the meaning of the act of August 29, 1916, 39 Stat., 589, subjecting the officer 
to a checkage of the $150 uniform gratuity paid him upon reporting for 
active duty in the Reserve. 


Decision by Comptroller General McCarl, January 11, 1922: 

Ensign George W. Armstrong (S. C.), United States Navy, ap- 
plied December 19, 1921, for review of settlement No. 60414, dated 
December 16, 1921, Navy Department Division, this office, of his 
claim for refund of $150, amount of uniform gratuity checked against 
his account upon discharge from the Naval Reserve Force to accept 
appointment in the Regular Navy. 

It appears that claimant was discharged from the Naval Reserve 
Force by orders dated June 29, 1921, reading as follows: 


You are hereby discharged from the United States Naval Reserve Force for 
the convenience of the Government, same to be effective the day preceding ac- 
eeptance of your appointment in the Navy. 


The law, act of August 29, 1916, 39 Stat., 589, provides: 


Upon reporting for active service in time of war or national emergency the 
uniform gratuity shall be $150 for officers and $60 for men, or the difference 
between these amounts and any amounts that may have been credited as a uni- 
form gratuity during the current enrollment: Provided, That should any mem- 
ber of the Naval Reserve Force sever his connection with the service without 
compulsion on part of the Government before the expiration of his term of en- 
rollment, the amount so credited shall be deducted from any money that may 
be or may become due him. 


The act of June 4, 1920, 41 Stat., 834, 835, provides: 


Sec. 3. That officers holding temporary commissioned and warrant ranks in 
the Navy and members of the Naval Reserve Force of commissioned and 
warrant ranks shall be eligible for transfer to an appointment in the perma- 
nent grades or ranks in the Navy for which they may be found qualified not 
above that held by them on the date of transfer, but not to excced a total of 
one thousand two hundred commissioned officers in the line, of which number 
five hundred may be appointed from class five, Naval Reserve Flying Corps, 
with proportionate number in all Staff Corps as now authorized by law, except 
that the Medical, Dental, and Supply Corps shall be entitled to such additional 
numbers as are necessary to make up the full quota of officers in those corps, 
as now authorized by law: * * *, 


Claimant was discharged from the Naval Reserve Force for the 
purpose of accepting appointment in the Regular Navy, and his 
obligation to refund to the Government the amount he received as 
uniform gratuity depends on whether the discharge was a severance 
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of “his connection with the service without compulsion” within the 
meaning of the act of August 29, 1916. 

By reason of his contract of enrollment the Government obligated 
itself upon claimant’s first reporting for active duty in time of war 
or national emergency to grant him a cash gratuity of $150 for the 
purpose of providing himself with necessary uniform, with the pro- 
vision that should he sever his connection with the service without 
compulsion on the part of the Government before expiration of his 
term of enrollment such gratuity should be refunded to the Govern- 
ment, The wording of the act clearly indicates that the gratuity is 
predicated on service for a full term of enrollment of four years, 
and “service” as used therein has no broader meaning than the 
service for which claimant contracted; that is, service as a member 
of the Naval Reserve Force. 

Such restricted application of the word is implied by the act of 
July 1, 1918, 40 Stat., 711, which, in effect, amends the act of August 
29, 1916, so as to exempt members who accept appointment in the 
temporary force from having to make such refund. The discharge 
of claimant from’ any further obligation under his contract of en- 
rollment was a severance of his connection with that service and 
therefore if for any reason other than “compulsion on the part of 
the Government” claimant was released from his contract of en- 
rollment before expiration thereof, he is obligated to refund to the 
Government the amount of uniform gratuity he received. 

The act of June 4, 1920, entitled claimant, upon being found quali- 
fied, to transfer to an appointment in the Regular Navy. The ap- 
pointment, however, was subject to his discretion to accept it. There 
is no provision in the law that upon his failure to accept such 
appointment he would be discharged from his enrollment. While 
claimant’s acceptance of the appointment necessitated a severance 
of his connection with service as a member of the Naval Reserve 
Force he was not compelled to thus sever his connection with that 
service. The provisions of the law and the tender of an appoint- 
ment to the regular service was an invitation and inducement but 
not a compelling force. He could refuse to accept the tendered 
appointment without forfeiting his membership in the Reserve 
Force. : 

Accordingly, I am of opinion that claimant’s discharge from 
the Nava] Reserve Force before expiration of his term of enrollment 
was not by reason of compulsion on the part of the Government 
and therefore he is not entitled to a refund of the uniform gratuity 
checked against his account when so discharged. 

Upon this review no difference is found and the settlement is 
sustained, 
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NAVAL RESERVE FORCE—PAY UNDER GENERAL ORDER NO. 34. 


Members of the Naval Reserve Force on active duty are entitled under the 
act of July 1, 1918, 40 Stat., 712, assimilating their pay to that of officers 
and enlisted men of the Regular Navy, to pay under General Order No. 34 
based on an enlistment in the Regular Navy completed prior to November 
27, 1906. 

Comptroller General McCarl to the Secretary of the Navy, January 11, 1922: 

By your reference of December 20, 1921, I have a request for de- 
cision whether a man who completed his enlistment in the Regular 
Navy prior to November 27, 1906, and enrolled in the Naval Re- 
serve Force on February 26, 1917, is entitled to credit for additional 
pay under General Order 34 while on active duty. 

General Order 34, promulgating Executive order of November 
27, 1906, provides that: 

(25) To provide adequate compensation for trained men, the regular pay 
for each rating in the Navy shall be increased five dollars per month during 
the second period of service, and a further sum of three dollars per month 
during each and every subsequent period of service; but only enlisted men 
who are citizens of the United States, and whose second and subsequent 
periods of service each follow next after service in the Navy that was ter- 
minated by reason of expiration of enlistment, shall receive the benefits of 
the increased pay named herein. In the cases of men who are or were finally 
discharged from the Navy by reason of expiration of enlistment, the first en- 
listment on or after November 27, 1906, shall be considered the second period 
of service which shall carry with it the increased pay provided by this para- 
graph, except that men discharged on recommendations of boards of medical 
survey shall, if they reenter the service, be given credit for any previous periods 


of service in the Navy which were terminated by reason 6f expiration of en- 
listment. 


The act of July 1, 1918, 40 Stat., 712, provides that: 


Members of the Naval Reserve Force when employed in active service, 
ashore or afloat, under the Navy Department shall receive the same pay and 
allowances as received by the officers and enlisted men of the Regular Navy 
of the same rank, grades, or ratings and of the same length of service, * * *. 


Under these laws the measure of the enrolled members’ pay for 
active service is the same as that of an enlisted man of the same 
rating and length of service. An enlisted man of the Navy who is a 
citizen and who has been discharged from his last enlistment by 
reason of expiration thereof, during the following enlistment entered 
into on or after November a7, 1906, is entitled to pay under General 
Order 34. 

Likewise, a member of the Naval Reserve Force who has completed 
a term of enlistment in the Regular Navy is entitled to credit there- 
for in computing his pay for active service, and, in the case pre- 
sented, for all active service under his enrollment in the Naval Re- 
serve Force on February 26, 1917, the member is entitled to pay 
under General Order 34 by reason of having completed his last en- 
listment in the Regular Navy. 
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LAND-GRANT DEDUCTIONS—FEMALE NURSES OF THE NAVY. 


Land-grant deductions are applicable to charges for transportation of female 
nurses of the Navy. 


Comptroller General McCarl to the Secretary of the Navy, January 11, 1922: 

I have your reference of December 10, 1921, requesting decision 
whether land-grant deduction is applicable in connection with the 
charges for transportation of female nurses of the Navy, as per letter 
of Commander C. G. Mayo, United States Navy, Navy disbursing 
officer, dated November 26, 1921, with which is inclosed request 
N838395, January 27, 1921, for transporation of one nurse from 
Nevada, Mo., to Las Animas, Colo. 

The Nurse Corps of the Navy was established by the act of May 
13, 1908, 35 Stat., 146, which authorized the appointment of nurses 
by the Surgeon General with the approval of the Secretary of the 
Navy. The said act provided that said nurses shall “receive the 
same pay, allowances, emoluments, and privileges as are now or may 
hereafter be provided by or in pursuance of law for the Nurse Corps 
(female) of the Army.” 

The Manual for the Medical Department of the United States 
Navy for 1917 shows that nurses are required to agree to serve for a 
term of three years and can not be removed except by the Surgeon 
General with the approval of the Secretary of the Navy; that they 
are subject to discipline, wear uniforms, are subject to orders, and 
may give orders within prescribed limitations. 

The appointment and service of female nurses of the Navy are 
such as to give them generally a military status as distinguished from 
a civilian status, and as such deduction on account of land grant 
should be made in the payment of charges for transportation re- 
quired or authorized by the Government in connection with said duty. 

See decision of this office of October 22, 1921, 1 Comp. Gen., 233, 
where commissioned Army nurses were held to be part of the Army 
and to that extent constitute “troops” of the United States, and 
therefore within the provisions of land grant statutes relating to 
transportation of troops of the United States. 


AUTOMATIC PROMOTIONS OF POSTAL CLERKS. 


Where the automatic promotion of a postal clerk under the act of June 5, 1920, 
41 Stat., 1053, is delayed pending determination of whether his service for 
preceding year had been satisfactory, and the service is determined to have 
been satisfactory, the promotion automatically dates from the beginning 
of the quarter following the completion of the year’s satisfactory service 
since the last promotion. 


Comptroller General McCarl to the Postmaster General, January 11, 1922: 
I have your letter of December 28, as follows: 


The act reclassifying postmasters and employees of the postal service, ap- 
proved June 5, 1920, provided that: 

“All employees herein provided for in automatic grades, who have not 
reached the maximum grades to which they are entitled to progress auto- 
matically, shall be promoted at the beginning of the quarter following the 
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completion of one.year’s satisfactory service since their last promotion, regard- 
less of any increases in salaries granted them by the provisions of this act.” 
41 Stat., 1053. 

A certain railway postal clerk would have been entitled to promotion from 
grade four to grade five ($2150 per annum), on July 1, 1920, but owing to 
charges of inefficiency in the performance of his duties his promotion to grade 
five was not ordered. He was promoted, however, on April 1, 1921, to grade 
five. 

Your decision is requested as to whether this department may now properly 
make this clerk’s promotion retroactive as of July 1, 1920, instead of April 1, 
1921. 


The promotions contemplated under the provision quoted in your 
letter are to operate automatically, conditioned solely upon the ren- 
dering of a year’s satisfactory service since the last preceding promo- 
tion. It is right and proper to withhold the promotion for a reason- 
able time to enable a determination as to whether service during the 
preceding year has been satisfactory, but when that point is deter- 
mined affirmatively the promotion automatically dates from the be- 
ginning of the quarter following the completion of the year’s satis- 
factory service since the last promotion. In this connection, see deci- 
sion to you dated June 22, 1921, 27 Comp. Dec., 1068. 

The question submitted is answered in the affirmative. 











TRAVELING EXPENSES—DISCHARGED CADETS OF MILITARY 
ACADEMY. 


A cadet of the United States Military Academy discharged for physical dis- 
ability while in a hospital under orders is entitled to transportation and 
subsistence from the hospital to his home. 


Comptroller General McCarl to Col. E. J. Timberlake, United States Army, 

January 12, 1922: 

I have your letter of December 17, 1921, received December 22, 
1921, through Chief of Finance inclosing a voucher amounting to 
$80.53 in favor of Joseph P. Constantine, jr., an honorably dis- 
charged cadet of the Military Academy for expenses of transporta- 
tion from Denver, Colo., to his home at Connellsville, Pa. 

It appears that said Constantine, a member of the 4th class at the 
Military Academy, was on August 28, 1921, whilst a patient in the 
Fitzsimons General Hospital, Denver, Colo., discharged from the 
academy on account of physical disability. You ask whether he 
should be paid expenses to his home from Denver, Colo., or only 
what it would cost to transport him from the academy and whether 
the voucher is payable from the Military Academy appropriations 
or from appropriation “ Transportation of Army, etc.” 

The act of June 30, 1921, 42 Stat., 99, making appropriation for 
the support of the academy provides for the transportation of dis- 
charged cadets. The law does not specifically require a cadet to be 
at the Military Academy at the time of his discharge in order to 
entitle him to transportation. As this cadet was at the Fitzsimons 
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General Hospital, Denver, Colo., under competent orders at the time 
he was discharged I think he is entitled to his transportation and 
subsistence from that place to his home. Payment of the voucher 
if otherwise correct is authorized out of the appropriation “ Trans- 
portation of materials, etc.” 


TRAVELING EXPENSES—ENLISTED MEN APPOINTED TO MILITARY 
ACADEMY. 


An enlisted man of the Army appointed and admitted to the United States 
Military Academy while on furlough is entitled to traveling expenses from 
his home to the academy. 


Comptroller General McCarl to Col. E. J. Timberlake, United States Army, 

January 12, 1922: 

I have your letter of December 16, 1921, received through Chief of 
Finance December 22, 1921, transmitting a voucher amounting to 
$16.50 in favor of Lucien E. Bolduc for traveling expenses from his 
home in Lowell, Mass., to the Military Academy at West Point, N. Y. 

It appears that Mr. Bolduc was an enlisted man on furlough when 
he received an appointment to the Military Academy as a cadet. 

The act of June 28, 1902, 32 Stat., 409, making appropriations for 
the expenses of the Military Academy for the fiscal year ending June 
30, 1903, contains this provision: 

Provided further, That hereafter the actual and necessary traveling expenses 
of candidates while proceeding from their homes to the Military Academy for 
qualification as cadets shall, if admitted, be credited to their accounts and paid 


after admission from the appropriation for the transportation of the Army and 
its supplies: * * * 


The rights of every appointee to the academy with respect to trav- 
eling expenses are governed by this provision of law. Mr. Bolduc 
having brought himself within its terms by being appointed and ad- 
mitted to the academy is entitled to traveling expenses from his 
home to the academy. 

The fact that at the time of his appointment and admission he was 
an enlisted man of the Army on furlough can not operate to deprive 
him of a right conferred by a specific statute containing no excep- 
tions to such right. If the voucher is otherwise correct its payment is 
authorized. 


REFUND OF INTERNAL REVENUE TAXES—PAYMENT OF INTEREST. 


Appropriations provided by the acts of November 23, 1921, 42 Stat., 316, and 
December 15, 1921, 42 Stat., 337, for refund of internal revenue taxes 
illegally collected are available for payment of interest which may have 
accrued under said statutes. 

Comptroller General McCarl to the Secretary of the Treasury, January 12, 


1922: 
I have your letter of December 20, 1921, requesting decision whether 
the appropriation “ Refunding taxes illegally collected” carried by 











358 DECISIONS OF THE COMPTROLLER GENERAL. 





the act of March 3, 1921, 41 Stat., 1274, is available for payment of 
interest that accrues under the provisions of section 1324 (a) of the 
revenue act of November 23, 1921, 42 Stat., 316, on refunds of taxes 
erroneously collected. 

The appropriation provides: 


For refunding taxes illegally collected under the provisions of section 3220 
and 3689, Revised Statutes, as amended by the act of February 24,1919, * * *. 


Section 1316, act of February 24, 1919, 40 Stat., 1145, amended 
section 3220, Revised Statutes, in particulars not materia] to this case. 
The section authorizes the Commissioner of Internal Revenue to remit, 
refund, and pay back all taxes erroneously or illegally assessed or col- 
lected, all penalties collected without authority, and all taxes that 
appear to be unjustly assessed or excessive in amount, or in any man- 
ner wrongfully collected. The amended section does not provide for 
payment of interest on any such refunds. 

Section 1316 also repeals that paragraph of section 3689, Revised 
Statutes, which makes permanent appropriation for refunding taxes 
illegally collected, and provides that estimates of appropriations to 
refund and pay back taxes, and to pay judgments, including interest 
and cost, for taxes or penalties erroneously or illegally assessed or col- 
lected under internal revenue laws shall be submitted annually there- 
after. 

Neither the appropriation nor the statute to which it refers pro- 
vides for payment of interest on refund of taxes by the commissioner, 
but section 1324 (a) of the act of November 23, 1921, provides that 
upon the allowance of a claim for refund of or credit for internal rev- 
enue taxes paid, interest shall be allowed to the date of such allowance 
upon conditions prescribed by the section. Payment of interest is 
thus made an incident of tax refunds, and the appropriation for such 
refunds may therefore lawfully be used to pay the amount allowed 
on any claim for refund, including any interest which may have ac- 
crued under the statute. 

The same rule applies to the deficiency appropriation made by the 
act of December 15, 1921, 42 Stat., » 





RETIREMENT OF SCHOOL-TEACHERS IN THE DISTRICT OF 
COLUMBIA. 
Public-school teachers in the District of Columbia placed on perpetual leave of 

absence under rules or regulations of the board of education prior to June, 


1919, and who were not in a pay status subsequent to June 1, 1919, are not 
entitled to the benefits of the retirement act of January 15, 1920, 41 Stat., 
387. 


Comptroller General McCarl to the President Board of Commissioners of the 
District of Columbia, January 13, 1922: 


I have your letter of December 27, 1921, requesting decision whether 
Mrs. A. L, Lofton, a former teacher in the public schools of the Dis- 
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trict of Columbia, “ who was placed by the board of education on the 
perpetual leave list, is entitled to the benefits of the teachers’ retire- 
ment law.” 

The law in question is the act of January 15, 1920, 41 Stat., 387. 
Section 1 of the act provides for deductions from the salary of every 
teacher in the public schools of the District of Columbia to purchase 
an annuity payable monthly throughout life “ for every such teacher 
who shall be retired as hereinafter provided.” Other provisions of 
the act material to the question here presented are as follows: 


Sec. 8. That any teacher who shall have reached the age of sixty-two may be 
retired by the board of education on its own motion, or shall be retired if appli- 
cation is made by the teacher. Any teacher who shall have reached the age of 
seventy shall be retired unless in the judgment of two-thirds of the board of 
education such teacher should be longer retained for the good of the service. 

Sec. 4. That any teacher who shall have reached the age of forty-five, or who 
shall have taught continuously for fifteen years in the public schools of the Dis- 
trict of Columbia, and who by reason of accident or illness not due to vicious 
habits, has become physically or mentally disabled and incapable of satisfac- 
torily performing the duties of teacher, may be retired by the board of educa- 
tion under the provisions hereinafter stated. 

Sec. 5. That following the passage of this act every teacher who shall be re- 
tired under the provisions of section 3 or section 4 hereof shall receive during 
the remainder of his life an annuity composed of (1) a sum equal to 1 per 
centum of his average basic salary received since the passage of Public Act, 
Numbered 254, approved June 20, 1906, for each year of his whole term of 
service, and (2) an additional sum of $10 for each year of said service, such 
annuity to be payable monthly and to cease and determine at his death. 

= . * * * * 


Sec. 8. That in computing length of service of retiring teachers credit shall 
be given year for year, but not to exceed ten years, for public-school service or 
its equivalent outside the District of Columbia. 

No sum shall be paid to any teacher upon his retirement under the provisions 
of section 3 hereof unless he shall have been employed as a public-school teacher 
continuously in the District of Columbia from the time of his attainment of the 
age of fifty-two years. : 5 

No sum shall be paid to any teacher upon his retirement under the provisions 
of section 4 hereof unless he shall have been employed continuously as a teacher 
in the public schools of the District of Columbia for ten years immediately prior 
to his retirement. 


It is noted that none of the provisions hereinbefore mentioned has a 
retroactive effect. They are all prospective and relate to future re- 
tirements ; that is to say, to teachers who shall be retired after the date 
of approval of the act. 

To retire in the sense in which that term is generally used in con- 
nection with officers or employees means to withdraw from active 
service, and to be retired or placed on a retired list is to be relieved 
from active duty. It appears to have been the practice, at least as 
early as October 1, 1906, for the board of education to grant teachers 
perpetual leave of absence, or, in other words, to relieve them of 
active duty—to place them on a retired list without pay. 

In the case of Susan B. Brown, which was made the subject of the 
decision of the Comptroller of the Treasury dated October 11, 1920, 
27 Comp. Dec., 342, it appears that temporary leaves of absence for 
successive periods of three months each were granted, covering the 
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period from July 1, 1912, to June 30, 1914, and that perpetual leave 
was granted from and after June 30, 1914. 

It is not disclosed from the evidence now before me whether Mrs. 
Lofton was granted temporary leave of absence for any part of the 
period from July 1, 1918, to July 8, 1920, but it does appear that she 
performed no service as a teacher during any part of said period; 
and in a report by the District of Columbia auditor, dated Septem- 
ber 20, 1920, it is stated that she was granted perpetual leave of 
absence September 1, 1918. It is assumed, therefore, that she was 
on the temporary or permanent retired list during the month of 
June, 1919. 

Rule 43-D prescribed by the board of education under which Mrs. 
Lofton was relieved from active duty, that is to say, retired, con- 
tained a provision as follows: 


Hereafter the total consecutive temporary leave of absence of any teacher 
for any cause shall not exceed one calendar year, provided that this shall not 
be construed as preventing the board of education from granting a perpetual 
leave of absence to those teachers whom it may wish to place on a permanent 
retired list. 

This shows clearly that it was the recognized practice to retire 
teachers without pay prior to the enactment of the act of January 15, 
1920. And if it had been the intent and purpose to extend the bene- 
fits of the law to teachers theretofore retired as well as to those to be 
retired thereafter it must be presumed that specific provision to that 
effect would have been made in the statute. The only provision in 
the act tending to indicate any retroactive operation is section 11, 
which reads: 


That the provisions of this act shall apply to all teachers who were on the 
rolls of the public schools of the District of Columbia for the month of June, 
1919, if otherwise eligible. 


This provision extends the benfits of the act to the teachers re- 
tired by the board of education between June 30, 1919, and the date 
of approval of the act, if otherwise eligible, but in order to be 
eligible to share in the benefits of the act under consideration a 
teacher must have been in a pay status during the month of June, 
1919, or since that time. See also 27 Comp. Dec., 344. 

The question submitted is answered in the negative. 





PURCHASE OF AUTOMOBILE FOR TESTING AND LABORATORY 


PURPOSES. 


Purchase of an automobile to be equipped and used solely for testing and 
laboratory purposes, and in no sense for service as a means of passenger 
carrying, is not within the prohibition contained in the act of July 16, 
1914, 38 Stat., 508, as to purchase of motor-propelled passenger-carrying 
vehicles without specific authority of Congress therefor. 


Comptroller General McCarl to the Secretary of Commerce, January 13, 1922: 
I have your letter of December 28, requesting decision whether 
the appropriation “ Industrial research, 1922,” may be used for the 
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purchase of a Model T Ford touring car to be used in making cer- 
tain laboratory and road tests, with a view to developing designs 
of induction systems for the purpose of enabling a saving in the 
consumption of fuel and an increase in the efficiency of car per- 
formance. 

You state that it is proposed to equip the regular stock car with 
special instruments, such as recording flow meter, accelerator, ther- 
mometers, pressure gauges, anemometers, etc., in order to analyze 
and determine accurately car performance under varying conditions, 
and that the car will not be used as a passenger-carrying vehicle. 

The appropriation in question reads: 


For technical investigations in cooperation with the industries upon funda- 
mental problems involved in industrial development following the war, with a 
view to assisting in the permanent establishment of new American industries, 
including personal services in the District of Columbia and elsewhere, $50,000. 
Act of March 3, 1921, 41 Stat., 1302. 


This appropriation makes no specific provision for the purchase 
of passenger-carrying vehicles, and your doubt in the matter is as 
to whether the car which you propose to purchase must be regarded 
as a passenger-carrying vehicle within the meaning of the provision 
in section 5 of the act of July 16, 1914, 38 Stat., 508, which reads: 


No appropriation made in this or any other act shall be available for the 
purchase of any motor-propelled or horse-drawn passenger-carrying vehicle for 
the service of any of the executive departments or other Government estab- 
lishments, or any branch of the Government service, unless specific authority 
is given therefor * * *, 


If the car which you propose to purchase is to be used solely for 
testing or laboratory purposes and in no sense for service as a means 
of transportation for passenger-carrying purposes and the testing 
equipment to be installed on said car will so alter the car that it will 
thereby lose its character as a passenger-carrying vehicle, and a cer- 
tificate to this effect shall appear upon or accompany the voucher 
upon which payment for the car is to be made, I see no legal objection 
to the proposed purchase. See my decision of August 10, 1921, 1 
Comp. Gen., 58. 


ENLISTMENT ALLOWANCE—ENLISTED MAN DISCHARGED TO 
ACCEPT COMMISSION. 


An enlisted man of the Army discharged from an original enlistment prior to 
the expiration thereof for the purpose of enabling him to accept an appoint- 
ment as an officer of the Regular Army is not entitled to the $90 enlistment 
allowance authorized by the act of June 4, 1920, 41 Stat., 775. 


Decision by Comptroller General McCarl, January 13, 1922: 

The Chief of the War Department Division of this office has sub- 
mitted for approval a memorandum decision construing section 27 
of the national defense act, as amended by the act of June 4, 1920, 
41 Stat., 775, in connection with the claim of First Lieut. Leland 
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F, Strader, 10th Cavalry, United States Army, for the $90 enlistment 
allowance on his discharge as an enlisted man to enable him to accept 
an appointment as an officer of the Regular Army. The portion of 
section 27 in question is as follows: 


Hereafter original enlistments in the Regular Army shall be for a period of 
one or three years at the option of the soldier, and reenlistment shall be for a 
period of three years. Existing laws providing for the payment of three months’ 
pay to certain soldiers upon reenlistment are hereby repealed, and hereafter an 
enlistment allowance equal to three times the monthly pay of a soldier of the 
seventh grade shall be paid to every soldier who enlists or reenlists for a period 
of three years, payment of the enlistment allowance for original enlistment to 
be deferred until honorable discharge. 


The military history of claimant as reported by The Adjutant 
General of the Army September 21 and December 8, 1921, is as 
follows: 


Appointed Second Lieutenant, Infantry Officers’ Reserve Corps, November 27, 
1917; accepted November 27, 1917; assigned to active duty and directed to pro- 
ceed to Camp Grant, IIL, per S. O. 177/3, Headquarters Fort Benjamin Harrison 
Training Camp, November 27, 1917. Honorably discharged December 6, 1918. 

Enlisted August 5, 1920, for three years; private, Reserve Officers’ Training 
Camp, Oregon Agricultural College, August 5 to September 26, 1920. 

Appointed Second Lieutenant of Cavalry, Regular Army, with rank from 
July 1, 1920; accepted September 27, 1920; promoted First Lieutenant of Cavalry 
with rank from July 1, 1920. 

Service beyond the continental limits of the United States: None. 

Now on duty with Tenth Cavalry, Fort Huachuca, Arizona, since August 5, 
1921. 


The enlistment of August 5, 1920, was an “ original enlistment ” 
within the meaning of section 27, supra; 27 Comp. Dec., 40; and the 
enlistment allowance therein provided was not payable until claim- 
ant’s honorable discharge. While it has been held, 1 Comp. Gen., 5, 
that men discharged from the Army for the convenience of the 
Government before the expiration of the three-year term for which 
they had enlisted were entitled to the enlistment allowance of $90 
on such honorable discharge; and, 1 Comp. Gen., 214, that where a 
man died before the expiration of his original enlistment, his death 
being in line of duty and not due to his own misconduct, the enlist- 
ment allowance of $90 was payable to his heirs as upon an honorable 
discharge; yet in both these cases there was a complete and total 
separation from the military service for causes beyond the control 
of the individual. 

For many years the law provided for travel pay to soldiers upon 
discharge “ from the service, except by way of punishment for an 
offense”; the act of February 28, 1919, 40 Stat., 1203, authorizes 
travel pay to enlisted men “ honorably discharged from the Army ”; 
and the act of February 24, 1919, 40 Stat., 1151, authorizes the pay- 
ment to persons who served in the military or naval service during 
the period April 6, 1917, to November 11, 1918, of a bonus or gratuity 
of $60 upon their resignation or “ discharge under honorable condi- 
tions.” With respect to all of these statutes it is settled that they 
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do not authorize the payment provided for where the discharge is 
merely a technical discharge issued in the regular course of pro- 
cedure solely for the purpose of enabling the person to whom issued 
to continue in the service in another capacity. As to the first, see 
2 Comp. Dec., 252; 7 id., 740; United States v. Sweet, 189 U. S., 471; 
as to the second, 1 Comp. Gen., 16; and as to the third, 25 Comp. 
Dec., 770, 772; 26 id., 57 and 138. 

Accordingly (and without at this time considering whether the 
enlistment of August 5, 1920, was a bona fide enlistment for three 
years for the purpose of serving in the Army as an enlisted man, 
or an enlistment solely for the purpose of entering training camp 
to qualify for appointment as an officer of the Regular Army, 27 
Comp. Dec., 626 and 747) I am of opinion that claimant was not 
discharged within the meaning of section 27 of the national defense 
act as amended by the act of June 4, 1920, 41 Stat., 775, so as to 
entitle him to the $90 enlistment allowance therein authorized. 

As this is the conclusion reached in the memorandum decision it 
is approved. 


MILEAGE—RETIREMENT OF MARINE CORPS OFFICERS. 


The “home” to which an officer of the Marine Corps is entitled to mileage 
upon retirement is the place which he selects for his return to civil life, 
where he maintains an abode for himself and family, and to which he 
actually goes upon retirement, notwithstanding he may have given another 
place as his home when commissioned and have failed to notify the proper 
authority of any change. 


Decision by Comptroller General McCarl, January 16, 1922: 

Wm. A. McGinley, captain, Marine Corps, retired, requested No- 
vember 26, 1921, review of settlement No. 147305, dated October 15, 
1921, wherein the Navy Department Division of this office disallowed 
his claim for mileage from New Orleans, Louisiana, to Denver, Col- 
orado. 

The claimant was serving at New Orleans, La., on April 7, 1921, 
when he received notice of his retirement from active service by rea- 
son of a disability incurred incident to the service and was ordered to 
proceed tohishome. He originally entered the Marine Corps, July 11, 
1906, and served as an enlisted man until June 14, 1917, when commis- 
sioned. At the time of claimant’s retirement, a portion of his per- 
sonal property was stored at the Marine Barracks, New Orleans, and 
the remainder was stored at Quantico, Va., his previous station. In 
June, 1920, Captain McGinley obtained leave of absence and took 
his wife to Denver, Colo., for her health and established a place of 
abode there. Upon his retirement claimant went to Denver, where 
apparently he has since continued to reside. 

The paymaster refused to pay claimant mileage from New Orleans 
to Denver for the reason that claimant stated when commissioned 
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that his usual place of residence was at Portsmouth, Va., and there 
was no record of a change thereof as required by paragraph 135, 
Navy Regulations, 1921, which provides, among other things, that 
no officer on the active list shall change his usual residence without 
permission, and that upon retirement and when ordered to his home 
he shall certify, upon his orders, his place of residence, which must 
in all cases correspond to that previously reported. The claim was 
then presented to the Navy Department Division of this office and 
there disallowed upon the ground that the records of the Marine 
Corps as to the location of an officer’s home were conclusive, and 
as these records did not show claimant’s home as being at Denver at 
the time of his retirement he was not entitled to mileage thereto. 
The word “home” as used in an order of retirement means the 
place which the retired officer selects to return to civil life from his 
military life and where he expects ‘to dwell while in civil life and 
to which he has the intention of going when retired and to which 
he does actually go, 13 Comp. Dec., 793. It also means the place 
which he expects to make his place of abode, rather than any actual 
place of abode, unless he has a residence established where his family 
dwells at the time of his retirement. See 18 Comp. Dec., 634; United 
States v. Phisterer, 94 U.S.,219. The claimant’s family was actually 
residing in Denver for a time sufficiently long enough to overcome 


any doubt of that place being the home, and he actually went there 
upon retirement and has since resided there. Having met the con- 
ditions precedent, Denver may properly be considered as claimant’s 
home upon retirement. 

Upon review of the matter the settlement is reversed and $107.92, 
being mileage at the rate of 8 cents per mile for 1,349 miles, the dis- 
tance from New Orleans to Denver, is certified due claimant. 


CONTINUOUS-SERVICE PAY AND PAY UNDER GENERAL ORDER 
NO. 34—NAVY. 


In computing continuous-service pay and pay under General Order No. 34 in 
the Navy, duration-of-war enlistments, regardless of the period served, are 
to be construed as full four-year enlistments, as also are extensions of 
duration-of-war enlistments for an aggregate of four years, but extensions 
of duration-of-war enlistments for an aggregate of less than four years 
confer no benefits in the matter of increases in pay in subsequent enlist- 
ments, being construed in effect as a part of the duration-of-war enlist- 
ment of which they are extensions. 


Comptroller General McCarl to the Secretary of the Navy, January 16, 1922: 

I have, by your direction, the letter of the Judge Advocate Gen- 
eral of the Navy, dated December 28, 1921, requesting decision of 
the question presented by Lieut. Commander ,Robert W. Clark 
(S. C.), United States Navy, as to the payment of continuous-service 
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pay and pay under General Order No. 34, upon reenlistment fol- 
lowing discharge from a “ duration-of-war” enlistment and from a 
“ duration-of-war” enlistment which has been extended. 

Lieut. Commander Clark presents the service record of two en- 
listed men and his questions thereon, as follows: 


(a) A man enlisted on November 1, 1918, for four years was discharged on 
September 15, 1919, with honorable discharge, expiration of duration-of-war 
enlistment; reenlistment for two years September 16, 1919; discharged Sep- 
tember 15, 1921, honorable discharge; reenlisted for three years September 16, 
1921. Upon his reenlistment September 16, 1919, for two years his accounts 
would be credited with $5.50 for G. O, 34 and $1.50 for continuous service in 
accordance with the act of July 11, 1919. Upon his reenlistment September 16, 
1921, for three years would he still be in receipt of this increase for G. O. 34 
und C. 8. C.? If not so entitled, would he revert to the status of an enlisted 
man with the same length of service, i. e., two years ten months and fifteen 
days, and would he be entitled to pay under G. O. 34 and C. S. C. after he had 
uctually completed four years’ service? 

(b) A man enlisted for the duration of war, November 1, 1918; extended his 
enlistment for one year, September 16, 1919; honorably discharged, September 
15, 1920; reenlisted, September 16, 1920. Upon his reenlistment of 16 Septem- 
ber, 1920, does he lose the C. S. C. and G. O. 34 money that he was receiving 
when he was discharged on 15 September, 1920? 


The act of July 11, 1919, 41 Stat., 139, provides: 


Any enlisted man of the Navy * * * who since February 3, 1917, and be- 
fore November 11, 1918, enlisted for the period of four years shall, upon his ap- 
plication made to the Secretary of the Navy on or before September 1, 1919, 
be held and construed to have enlisted for the duration of the war, and shall, 
when discharged, be granted an honorable discharge * * *: Provided, That 
said enlisted man is otherwise entitled to an honorable discharge * * *: Pro- 
vided further, That any enlisted man who takes advantage of the provisions of 
this paragraph to secure a discharge from the Navy. * * * and thereafter 
reenlists within four months in the Navy * * * under conditions as now 
prescribed by law, for a period of four years, shall be entitled to receive the 
benefits of the gratuity pay provided by existing law for reenlistments. 

Unlisted men of the Navy * * * who enlisted for the period of the war, 
or enlisted for a period of four years between February 3, 1917, and November 
11, 1918, and have their status changed to that of men who enlisted for the 
period of the war, if otherwise entitled to an honorable discharge, may, under 
such regulations as the Secretary of the Navy may prescribe, extend their enlist- 
ments for a period of one, two, three, or four full years, and shall be entitled 
to and receive the same rights, privileges, pay, and allowances in all respects 
as now provided by law for men who extend enlistment on completion of terms 
of enlistment, except as to gratuity pay * * *. 


At the time the above-quoted law was under consideration Con- 
gress was confronted with a situation of a possible shortage of enlisted 
men for the Navy, due to the almost unanimous demand for dis- 
charge of men who enlisted solely to serve in the war, under con- 
tracts of enlistment some of which prescribed a four-year period 
and others for the period of the war. As special inducements to 
secure men for the period of demobilization, the above provisions were 
enacted. The construction placed thereon by the Comptroller of 
the Treasury was that the period of service under a duration-of-war 
enlistment, either originally entered into for the duration of the 
war or an enlistment the status of which was changed to the equiva- 
lent thereof, should, regardless of the duration of service, be con- 
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strued as the equivalent of a full enlistment period of four years for 
purposes of increase of pay upon reenlistment or on the extension of 
an enlistment. See 26 Comp. Dec., 132. 

While the first paragraph above quoted refers only to benefits 
to accrue upon a reenlistment for four years, the same act, on page 
134, provides: 


Until June 30, 1920, enlistments in the Navy may be for terms of two, three, 
or four years, and all laws now applicable to four-year enlistments shall ap- 
ply * * * to enlistments for a shorter period, with proportionate benefits 
upon discharge and reenlistment. 


In the case of “a,” he was entitled, upon reenlistment of Septem- 
ber 16, 1919, to $1.50 continuous-service pay and $5.50 under General 
Order No. 34, as a reenlistment following an enlistment which is 
the equivalent, for purposes of increase of pay upon reenlistment, of 
a four-year enlistment. Applying the “ proportionate-benefits ” pro- 
vision of the act of July 11, 1919, to the reenlistment of September 
16, 1921, no further increase will be payable until September 16, 
1923. See 27 Comp. Dec., 210; id., 506; 1 Comp. Gen., 333. 

In the case of “ b,” he was entitled during the period of the exten- 
sion of the duration-of-war enlistment to $1.50 continuous-service 
pay and $5.50 under General Order No. 34, as would an enlisted man 
of the Navy upon the extension of a four-year period. As the exten- 
sion was not for four years, the increase of pay lapsed with discharge 
and upon reenlistment September 16, 1920, he became entitled to 
$1.50 continuous-service pay and $5.50 under General Order No. 34, 
as on a reenlistment following a discharge from a duration-of-war 
enlistment. See 1 Comp. Gen., 237. 

In order to clear up what you state appears to be an uncertainty 
as to when short-term periods of continuous service are to be treated 
on a longevity basis, each four years of which to be construed as the 
equivalent of a four-year enlistment period, you are informed that 
only those periods of service under enlistments entered into on or 
subsequent to July 11, 1919, with any extensions thereof, are to be so 
treated. 

Duration-of-war enlistments, regardless of the period served, are 
to be construed as if they were full four-year enlistments. Exten- 
sions of duration-of-war enlistments when made for an aggregate of 
four years are likewise to be construed as the equivalent of a four- 
year enlistment. Extensions of duration-of-war enlistments for an 
aggregate of less than four years do not confer any benefits in the 
matter of increases in pay in a subsequent enlistment, the period of 
duration-of-war enlistment and the extension thereof being con- 
strued in effect as if all a part of the duration-of-war enlistment. 
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COMMUTATION OF QUARTERS, HEAT, AND LIGHT FOR DEPEND- 
ENTS—NAVAL OFFICERS UNDER ARREST. 


The right of an officer of the Navy to commutation of quarters, heat, and light 
for dependents for any period while under arrest on board ship awaiting 
decision of a court-martial, but not detached from sea duty, depends upon 
the establishment of his guilt or innocence of the charge for which arrested. 
If found guilty, payment is not authorized; if found innocent, payment is 
authorized; pending decision payment is not authorized. 


Comptroller General McCarl to the Secretary of the Navy, January 16, 1922: 

I have your letter of December 21, 1921, requesting decision 
whether Lieut. (J. G.) E. C. Hartup (S. C.), United States Navy, 
is entitled to commutation of quarters, heat, and light for dependents 
while on board the U. S. S. Bridgeport, under arrest under the fol- 
lowing circumstances: 

On September 3, 1921, he was ordered to report on board the 
Bridgeport for quarters awaiting action of a general court-martial. 
He so reported on that date and is still on board that vessel awaiting 
a decision of the general court-martial. 

The facts submitted are not sufficient to show the exact status of 
Lieut, (J. G.) Hartup when placed under arrest, but for the purpose 
of the question raised it will be assumed that he was on sea duty 
when placed under arrest. 

Officers of the Navy are entitled to commutation of quarters, heat, 
and light for dependents under the act of April 16, 1918, 40 Stat., 
530, only when on “ duty in the field” or on “ active duty without the 
territorial jurisdiction of the United States.” Under that statute 
officers of the Navy on sea duty are on “ duty in the field,” and there- 
fore Lieut. (J. G.) Hartup’s right to such commutation while under 
arrest depends on whether during such period he is in a sea-duty 
status. 

While under arrest an officer is suspended from duty and therefore 
is not in the performance of duty. Avn-officer placed under arrest on 
board ship, but not detached from seu duty, is not entitled to sea 
pay during the interval of his arrest, if found guilty of the offense 
charged ; but if tried and acquitted of the charge, his suspension from 
duty, being incident to service and without his fault, should not de- 
prive him of sea pay and allowances to which otherwise he would 
have been entitled. See 24 Comp. Dec., 351; 25 id., 514; letter of 
this office, dated December 14, 1921, and cases cited therein. 

Since the officer’s guilt or innocence of the charge for which ar- 
rested has not yet been established, his pay and allowance status 
while under arrest can not be determined. However, applying the 
principles herein stated, if Lieut. (J. G.) Hartup is acquitted of the 
offense charged and restored to duty, he should be considered as in 
a sea-duty status while under arrest and entitled to commutation for 
dependents; but if found guilty of the charge he will not be en- 
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titled to such commutation while under arrest. Pending decision of 
his case the disbursing officer is not authorized to pay him commuta- 
tion for dependents during period of his arrest. 


COMMUTATION OF QUARTERS, HEAT, AND LIGHT—NAVAL OFFI- 
CERS MAINTAINING DEPENDENTS. 


Officers of the Navy detached from sea duty and ordered to shore duty in the 
United States, which is not “field duty,” cease to be entitled to commuta- 
tion of quarters, heat, and light for dependents from the date of detach- 
ment from sea duty. 

Officers of the Navy detached from sea duty and ordered to other sea duty 
by the same orders are entitled to continue to receive commutation of 
quarters, heat, and light for dependents for the period intervening between 
the detachment from the one and reporting for the other sea duty. 


Comptroller General McCarl to the Secretary of the Navy, January 18, 1922: 

By your direction, I have letter of the Judge Advocate General 
of the Navy of December 28, 1921, referring for decision the ques- 
tion, presented by the Paymaster General of the Navy, whether de- 
cision of the Comptroller of the Treasury, dated March 4, 1919, 25 
Comp. Dec., 641, or decision of June 6, 1921, 27 Comp. Dec., 1036, 
governs right to commutation for dependents in case of officers of 
the Navy detached from sea duty and ordered to shore duty in the 
United States which is not “ duty in the field.” 

Statement is made that the effect of decision of March 4, 1919, 
has been to sanction the continuation of payment of commutation of 
quarters, heat, and light for dependents to an officer detached from 
sea duty from date of detachment to the date preceding that on which 
the officer reports at his new point of duty in the United States not 
considered as “ duty in the field,” while the decision of June 6, 1921, 
apparently holds that right to such commutation in like cases termi- 
nates upon detachment from sea duty. 

In the case considered in decision of March 4, 1919, the officer was 
detached from sea duty and ordered to other sea duty with inter- 
vening temporary shore duty, and the question for determination 
was whether he was entitled to commutation of quarters, heat, and 
light for dependents, for the period between detachment and re- 
porting for the temporary shore duty, which was answered in the 
affirmative. In the case decided June 6, 1921, the officer was de- 
tached from sea duty and ordered to proceed to the United States 
and await orders; in that case the decision held that right to com- 
mutation for dependents terminated upon detachment from sea duty. 
The two decisions relate to different ‘facts, in the first there not being 
the final separation from sea duty that appeared in the second 
decision. 

Right of Navy officers to commutation for dependents under the 
act of April 16, 1918, 40 Stat., 530, is based on assimilation of their 
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allowances to allowances of officers of the Army under the act of 
March 3, 1899, 30 Stat., 1007, The act of April 16, 1918, provides 
such commutation to officers of the Army while in the performance 
of “ duty in the field ” and “ active duty without the territorial juris- 
diction of the United States.” Officers of the Navy to be entitled 
to such commutation must be in a duty status corresponding to “ duty 
in the field” or “ active duty beyond the jurisdiction of the United 
States,” and therefore their right to such commutation follows such 
relative status. See decision dated December 9, 1921. 

An officer of the Army on “ duty in the field,” ordered to duty at 
another post, also field duty, does not lose his “ field-duty ” status by 
reason of such change of post of duty, but continues in the same duty 
status while traveling to his new post of duty; also an officer of the 
Army ordered to duty “without the territorial jurisdiction of the 
United States” (duty abroad) acquires the status of such duty from 
date of leaving the United States until his return thereto from such 
duty. Hence the holding in 24 Comp. Dec., 688, that an Army officer 
while traveling from “duty in the field” to other duty in the field 
to which ordered, and when traveling to or returning from “ active 
duty beyond the jurisdiction of the United States,” is entitled to 
commutation for dependents. 

In the case considered in decision of March 4, 1919, the officer con- 
cerned was ordered from sea duty to other sea duty with intervening 
temporary shore duty, and for that reason had the same relative 
status as an Army officer ordered from field duty to other field duty, 
the intervening duty being but temporary and incidental to the 
change of duty did not affect his “field-duty” status. In the de- 
cision of June 6, 1921, the officer was detached from sea duty, but 
was not ordered to any duty other than the travel necessary to return 
to the United States; therefore his field-duty status terminated upon 
detachment and with it his right to commutation for dependents. 

It is apparent that the decision of March 4, 1919, could not be 
interpreted as holding that officers detached from sea duty to shore 
duty in the United States which is not “field duty” are entitled to 
continue in receipt of commutation for dependents until reporting 
for such shore duty, nor does the decision of June 6, 1921, deny to 
officers of the Navy when detached from sea duty and ordered to 
other sea duty by the same orders right to continue in receipt of 
commutation for dependents for the period intervening between de- 
tachment from the one and reporting for the other duty. It follows 
that the principle announced in each of the decisions in question 
governs the right of officers of the Navy to commutation for de- 
pendents in like circumstances. 
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INTERDEPARTMENTAL SOCIAL HYGIENE BOARD, 


There is no authority for expending appropriations provided for assisting the 
States in protecting the military and naval forces of the United States 
against venereal diseases, under control of the Interdepartmental Social 
Hygiene Board, outside of the several States and the District of Columbia 
and not in assistance of or cooperation with the activities of any State or 
the District of Columbia. 


Comptroller General McCarl to the Chairman United States Interdepartmental 

Social Hygiene Board, January 18, 1922: 

I have your letter of January 3, 1922, requesting decision whether 
the appropriation for assisting the States in protecting the military 
and naval forces of the United States against venereal diseases may 
be used for expenses proposed to be incurred in extending the pro- 
tective social measures activities of the Interdepartmental Social 
Hygiene Board to places beyond the limits of the 48 States and the 
District of Columbia at which it appears some measures of protec- 
tion for the armed forces of the United States are needed. Your 
submission refers specifically to a request from the Surgeon General 
of the Navy for assistance of your board in connection with measures 
for protection of sailors from venereal diseases in the Canal Zone. 

Chapter XV of the act of July 9, 1918, 40 Stat., 886, created the 
Interdepartmental Social Hygiene Board and defined its duties to be, 
among others, (1) to recommend rules and regulations for the ex- 
penditure of moneys allotted to the States under section 5 of the 
chapter; (2) to select the institutions and organizations and fix the 
allotments to each institution under said section 5. Section:5 of the 
chapter appropriates a lump sum to be expended under the direc- 
tjon of the Secretary of War and the Secretary of the Navy to carry 
out the provisions of section 2 of the chapter. Section 2 authorizes 
and directs the Secretary of War and the Secretary of the Navy to 
adopt measures for the purpose of assisting the various States in 
caring for civilian persons whose detention, isolation, quarantine, 
or commitment to institutions may be found necessary for the pro- 
tection of the military and naval forces of the United States against 
venereal diseases. 

The general tenor and scope of the provisions of this chapter are 
that of a measure of assistance to and cooperation with the several 
States in the protection of the armed forces of the United States 
against venereal diseases. Section 6 of the chapter appropriates a 
lump sum to be allotted among and paid to the States for use by their 
respective boards or departments of health in the prevention, control, 
and treatment of venereal diseases, such allotments to be conditioned 
upon the appropriating or setting apart by the State of a like 
amount. The section provides that allotments to each State shall be 
in the proportion which the population bears to the population of the 
continental United States, exclusive of Alaska and the Cana] Zone, 
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thus limiting the scope of this provision to the several States of the 
Union. The appropriation made by section 5 is expressly declared 
to be in addition to other appropriations of a more general charac- 
ter which are applicable to the same or similar purposes. 

I find no authority of law for use of the appropriation made by 
section 5, and by later acts for the same purposes, for any other pur- 
pose than that of assisting the several States in detention, jsolation, 
quarantine, or commitment of civilians for protection of the armed 
forces of the United States against venereal diseases. Section 8 
of the chapter provides that the terms “ State” or “ States” as used 
in the chapter shall! be held to include the District of Columbia, thus 
accentuating the intent and purpose that the act shall cover and 
apply otherwise only to the several States of the Union. There is 
therefore no authority of law for expending the appropriation for 
activities of your board which are outside of the several States or the 
District of Columbia, and not in assistance of or cooperation with 
the activities of any State. 


RETIREMENT DEDUCTIONS. 


The entire amount of retirement deductions from Government employees’ 
salaries paid partly by the Federal Government and partly by a State 
Government may be made from the part of the salaries paid by the Federal 
Government. Proper explanatory notes of the transaction should be made 
in the Remarks column on the Federal Government pay rolls. 


Comptroller General McCarl to the Secretary of Agriculture, January 18, 

1922: 

I have your letter of December 30, 1921, stating that there are a 
number of employees of your department engaged on cooperative 
work authorized by law between the Federal Government and the 
several States whose salary is paid partly by the Federal Govern- 
ment and partly by the State Government from funds contributed 
by both Governments for carrying out the work. 

Inasmuch as the 2} per cent retirement deductions are to be made 
from the combined salaries paid such employees, 27 Comp. Dec., 59, 
you ask if the entire deduction may not be made from the part of 
the salary paid by the Government instead of requiring the State 
to make the necessary deduction and transmit same to you for proper 
disposition, as is now being done. These employees, I understand, 
are employees of your department with fixed annual salaries. I see 
no objection to the proposed action, as under it the retirement fund 
receives all that is due it and the employees being paid the portion 
payable by the State without abatement receive all that they aro 
entitled to, the appropriation is chargeable with no greater amount 
under the one procedure than under the other. However, proper 
explanatory notes of the transaction should be made in the Remarks 
column on the Government pay rolls. 
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AVIATION PAY TO STAFF OFFICERS OF ARMY. 


Staff officers of the Army are not entitled to the 50 per cent increase of pay 
authorized by the act of June 4, 1920, 41 Stat., 768, for aerial flight duty, 
notwithstanding the proper performance of their staff duties may at times 

include a participation in aerial flights. 1 Comp. Gen., 263, affirmed. 













Comptroller General McCarl to the Secretary of War, January 18, 1922: 

I have your letter of December 19, 1921, on the subject of increased 
pay for officers of the Ordnance Department who in the performance 
of their appropriate staff duties are required to participate in aerial 
flights. 

You suggest that paragraph 1269}, Army Regulations, as amended 
by C. A. R. 107, dated July 22, 1920, together with the following 
clause found in section 18a of the act of June 4, 1920, 41 Stat., 768, are 
sufficient to entitle such officers to the increased pay: 

Officers and enlisted men of the Army shall receive an increase of 50 per 


centum of their pay while on duty requiring them to participate regularly and 
frequently in aerial flights; * * * 



































You add that while the current appropriation, act of June 30, 1921, 
42 Stat., 74, provides no funds specifically for extra pay for officers 
regularly participating in aerial flights except for officers of the Air 
Service, “this omission clearly indicates the intent that such pay 
should be taken from the appropriation ‘ For pay of officers of the 
line and staff,’ and that it should not be construed as confining the 
extra remuneration to officers and enlisted men of the Air Service.” 

This latter proposition is subversive of the well-settled rule of 
statutory construction that where specific provision is made for an 
object a general provision which, but for the specific provision might 
have been applicable, is not applicable to the object specifically pro- 
vided for. The appropriation “ For aviation increase,” with its limi- 
tation “ to officers of the Air Service,” is, in these circumstances, ex- 
clusively available for the payment of aviation increase of pay. 1 
Comp. Dec., 126, 236, 417, and 563 ; 2 id., 202; 4 id., 24 and 649; 19 id., 
98; 22 id., 559. 

Although, as just stated, no appropriation is available for the pay- 
ment of such increase to officers of the Ordnance Department who in 
the performance of their appropriate staff duties are required to par- 
ticipate in aerial flights, there may be considered, pursuant to your 
request, the question whether in any event, in the present state of the 
law. such officers are entitled to aviation increase of pay, it kaving 
been held, November 17, 1921, 1 Comp. Gen., 263, that there was no 
authority of law for the payment of aviation increase of pay to 
officers of the staff corps and staff departments of the Army. 

If the law cited stood independently, as the extract quoted, it could 
be accepted as entitling all officers of the Army, whether of the staff 
or of the line, to the increase of pay therein provided for participat- 
ing in regular and frequent aerial flights. So standing, it is not am- 
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biguous ; but when read in its proper context, and having in mind that 
the statute in which it occurs was the act reorganizing the Army, that 
it is found in the section creating the Air Service, and that that 
section is otherwise devoted exclusively to the organization and per- 
sonnel of the Air Service, the quoted extract is reasonably susceptible 
of different meanings. 36 Cyc., 1118; 2 Corpus Juris, 1313. 

The decision of November 17, 1921, shows that except for the tem- 
porary war legislation of July 24, 1917, 40 Stat., 245, it has been the 
policy of Congress to limit aviation increase of pay to aviation 
officers—that is, to the officers of the combatant Air Service—and 
largely upon this policy of Congress and the juxtaposition of the 
general words those words were held not to include staff officers— 
officers whose duties were not combatant. 

The present submission sets forth the necessity for some officers 
of the Ordnance Department in the proper performance of purely 
Ordnance Department duties to participate in aerial flights, and ex- 
presses doubt as to the correctness of the decision. 

Section 13a of the act of June 4, 1920, in which is the clause quoted 
is in full as follows: 


Sec. 18a. Air Service: There is hereby created an Air Service. The Air 
Service shall consist of one Chief of the Air Service with the rank of major 
general, one assistant with the rank of brigadier general, one thousand five 
hundred and fourteen officers in grades from colonel to second lieutenant, 
inclusive, and sixteen thousand enlisted men. including not to exceed two 
thousand five hundred flying cadets, such part of whom as the President 
may direct being formed into tactical units, organized as he may prescribe: 
Provided, That not to exceed 10 per centum of the officers in each grade 
below that of brigadier general who fail to qualify as aircraft pilots or 
as observers within one year after the date of detail or assignment shall 
be permitted to remain detailed or assigned to the Air Service. Flying 
units shall in all cases be commanded by flying officers. Officers and enlisted 
men of the Army shall receive an increase of 50 per centum of their pay while on 
duty requiring them to participate regularly and frequently in aerial flights; 
and hereafter no person shall receive additional pay for aviation duty except 
as prescribed in this section: Provided, That nothing in this Act shall be con- 
strued as amending existing provisions of law relating to flying cadets. 


It is said in 36 Cyc, 1131, with citation of authorities: 


+ 

The words, phrases, and sentences of a statute are to be understood as used, 
not in any abstract sense, but with due regard to the context, and in that sense 
which best harmonizes with all other parts of the statute. In expounding one 
part of a statute therefore resort should be had to every other part, including 
even parts that are unconstitutional, or that have been repealed. And where 
one part of the statute is susceptible of two constructions, and the language of 
another part is clear and definite, and is consistent with one of such construc- 
tions, and opposed to the other, that construction must be adopted which will 
‘render all clauses harmonious. Where the same word or phrase is used in 
different parts of a statute, it will be presumed to be used in the same sense 
throughout; and where its meaning in one instance is clear, this meaning will 
be attached to it elsewhere, unless it clearly appears from the whole statute 
that it was the intention of the legislature to use it in different senses. 


Examining the act as a whole it is found that provisions intended 
to apply generally to all officers of the Army have been embodied in 
sections having general application to the Army as a whole, notably 
sections 4, 4c, 24, 24a, 24b, 24c, 24d, 24e, and 127a. 
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It is also found that each component of the Army is treated of in 
detail by separate sections, e. g., sections 6, 7, 8, 9, 9a, 10, 11, 12, 12a, 
13, 18a, 14, 15, 17, 18, 19, 20, 21, and 22a. It is to be observed that 
in none of these latter sections, with the exception of section 9a, and 
possibly section 18a, can be found general language intended to be 
applicable to officers other than those of the component of the Army 
which is the subject of the particular section. 
The first paragraph of section 127a is as follows: 


Hereafter no detail, rating, or assignment of an officer shall carry advanced 
rank, except as otherwise specifically provided herein: Provided, That in lieu 
of the 50 per centum increase of pay provided for in this act any officer or 
enlisted man upon whom the rating of junior military aviator, or military 
aviator, has heretofore been conferred for having specially distinguished him- 
self in time of war in active operations against the enemy, shall, while on 
duty which requires him to participate regularly and frequently in aerial 
flights, continue to have the rank, pay, and allowances and additional pay now 
provided by the act of June 3, 1916, and the act of July 24, 1917. 


In the proviso of the paragraph is again found general language 
“any officer or enlisted man” in reference to flying pay; but here 
there is no question but that the context limits the phraseology to 
officers and enlisted men of the Air Service. Alexander v. Alez- 
ander, 5 Cranch, 1, 7-8. To apply the meaning of the general 
words, clearly conveyed in section 127a, to the same general words 
found in section 13a, relating exclusively to the Air Service, would 
not do violence to the language of section 13a; on the contrary, such 
a definition of the general words therein would be consistent with 
its apparent intent, with the act as a whole, and with the policy of 
Congress in its peace time legislation relating to the Air or Aviation 
Service. 

On further consideration, I must adhere to the view expressed in 
the decision of November 17, 1921, that construction of the law being 
supported by many well-considered cases on statutory construction ; 
among others, Brewer v. Blougher, 14 Pet., 178; United States v. 
Babbitt, 1 Black, 55; Reiche v. Smythe, 13 Wall., 162; Pollard v. 
Bailey, 20 Wall., 520, 525; United States v. Saunders, 120 U. S., 
126, 129; Petri v. Commercial National Bank, 142 U.S., 644; McKee 
v. United States, 164 U. S., 287, 293. 

If the view contended for should prevail, it would seem that it 
must be as the result of some congressional enactment to that end. 


SALE OF SURPLUS PROPERTY—USE OF PROCEEDS. 


Refunds to purchasers of surplus property to cover damages for breach of war- 
ranty by the Government, the amount of which has been properly deter- 
mined, may be paid by a disbursing officer from funds kept on hand in a 
special deposit account which were derived from sales of other supplies 
of the same general character; but, in the absence of such funds, a claim 
for refund would be a matter to be reported by the proper administrative 
department to Congress for an appropriation, not being subject to adjudi- 
cation by, and payment on the certificate of, the General Accounting Office. 
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Decision by Comptroller General McCarl, January 18, 1922: 

Classic Mills (Inc.) applied, November 26, 1921, for a revision of 
the action of the Auditor for the War Department in disallowing by 
settlement No. 753544, dated November 27, 1920, its claim for 
$1,909.51 on account of damages alleged to have been sustained 
because a certain quantity of textile, brown osnaburg, purchased in 
August, 1919, at an auction sale of surplus Army supplies did not 
equal in quality the sample on the basis of which the purchase was 
made. 

The auditor disallowed the claim upon the ground that no appro- 
priation is available from which payment can be made. 

On the evidence before me it appears that claimant purchased 
93,147 yards of 28-inch 8-ounce brown osnaburg at 20.5 cents per 
yard, with the understanding that the goods would be of the same 
quality and condition as the sample exhibited at the time of sale. 

The goods were delivered and paid for at some time between the 
latter part of August and the first part of December, 1919. There- 
after it was discovered that the goods were not of the same quality 
and condition as the sample, being streaked and fit for resale only 
as “seconds,” and by letter dated December 24, 1919, claimant ad- 
vised the surplus property division of the failure of the goods to 
comply with the requirements of sale and requested that the Govern- 
ment “advise us your disposition in the matter.” In reply to said 
letter claimant was requested by letter dated December 31, 1919, to 
state whether it could use the goods in question at a fair price. By 
letter dated January 5, 1920, claimant replied that it could use the 
goods at 17.5 cents per yard, which would be equivalent to a rebate 
of 3 cents per yard on the entire lot, or $2,794.41. Other corre- 
spondence followed; the goods were inspected by Government in- 
spectors in claimant’s warehouse; and it was tentatively agreed that 
claimant should have and accept a rebate of 10 per cent on the 
amount paid, or $1,909.51. Payment of this amount was not made 
for the reason that by. the time the matter was ready for final settle- 
ment the proceeds of this particular sale had been covered into the 
Treasury as miscellaneous receipts. 

There would appear to be no doubt that there was a breach of 
warranty on the part of the Government in this case, and I think 
the amount agreed upon may be accepted as the propér measure of 
damages resulting from said breach. 

If, in the disposition of surplus Army supplies, funds derived from 
the sale of other textiles are being held in a special deposit account, 
such funds may be used by the disbursing officer in whose special 
deposit account they are held to pay this claim in the sum of 
$1,909.51. See my decision of December 12, 1921, to the Secretary 
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of War, 1 Comp. Gen., 318. If there is not being held in a special 
deposit account from funds so derived an amount sufficient to pay this 
claim, it would be proper for the War Department to report the 
matter to Congress for an appropriation. In either event this claim 
can not be adjudicated by and paid on the certificate of the General 
Accounting Office, because there is no appropriation available for the 
payment of such claims. See my decision of December 17, 1921, on 
the claim of Wm. Iselin & Co. 

Upon a review of the matter no differences are found, and the 
auditor’s settlement is sustained. 


COMPENSATION OF PIECEWORKERS—BUREAU OF ENGRAVING 
AND PRINTING. 


Pieceworkers of the Bureau of Engraving and Printing are not entitled to com- 
pensation for time lost during stoppage of work due to failure of electric 
current or other causes beyond control of the employees, but such idle time 
may be charged against annual leave if desired. 


Comptroller General McCarl to H. E. McCullough, disbursing agent, Bu- 
reau of Engraving and Printing, January 20, 1922: 
I have your letter of January 10, 1922, requesting decision as 
follows: 


Vouchers have been prepared and submitted for payment to some sixty-seven 
plate printers for time lost on the 11th day of October and the 15th day of 
November, 1921, the loss varying from forty-five minutes to one hour, such 
stoppage in work having been due, from unknown causes, to failure of electric 
current for the printing presses. 

The plate printers being paid piece rates, decision is respectfully asked: 

First. If the lost time is to be considered as an incident of the trade, and as 
such the employee is not entitled to compensation ; or 

Second. If the employee have annual leave due, the lost time be charged to 
such leave 27 Comp. Dec., 167; or 

Third. That the Government is responsible for the time lost by the employees 
and compensation is therefore due them. 


In order to be entitled to a decision, a disbursing officer should 
submit with his request for decision the voucher presented to him for 
payment, which should be complete in every detail when submitted. 
See 25 Comp. Dec., 653. 

The employees being pieceworkers there are no earnings during the 
periods of stoppage because no piecework is produced. There may 
be less piecework produced for the day, but no more can be paid for 
than is produced and there can be no question of paying for time 
lost by stoppages. Whether the time lost may be treated as annual 
leave and thus paid for is an administrative question in connection 
with which it may be said an employee is not entitled to leave with 
pay unless he has leave with pay due him. 

If an employee wishes to have stoppage time considered as annual 
leave I see no objection thereto. 
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REFUND OF HEAD TAX ON ALIENS. 


Where maneys derived from head tax on aliens entering this country for a 
temporary stay are deposited in the Treasury as miscellaneous receipts, 
instead of in a special deposit account, the refund of such tax, upon the 
departure of the alien within the sixty-day limit fixed by the regulations, 
is authorized under proper circumstances from the annual appropriations 
of the Department of Labor for such refunds, and can not be made from 
miscellaneous receipts. 


Comptroller General McCarl to the Secretary of the Treasury, January 21, 
1922: 


I have your letter of December 30, 1921, as follows: 


I am enclosing herewith certain correspondence regarding the refund of 
head tax collected by the collector of customs at Honolulu, Hawaii. It ap- 
pears from the correspondence and the records of this Department that Malcolm 
A. Franklin, former collector of customs at Honolulu, resigned his office on 
May 15, 1921, and that on May 18, 1921, there was deposited in his name in 
the First National Bank of Hawaii at Honolulu the sum of $5,965.94 for credit 
to certain accounts, of which the sum of $534 was for credit to “ Miscellaneous 
receipts—head tax,” and that amount was so covered into the Treasury by 
warrant. It further appears that the firm of Theo. H. Davies & Co. (Ltd.) 
claim to be entitled to a refund of head tax collected by Collector Franklin 
amounting to $120, and the further sum of $128 which appears to have been 
collected by an acting collector who temporarily filled the office after Mr. Frank- 
lin’s resignation. As the moneys have been covered into the Treasury and 
credited to miscellaneous receipts, your views are requested whether such 
amount as may be due as refund of head tax may be withdrawn from “ Miscel- 
laneous receipts—head tax” in the current fiscal year and credited to a special 
deposit account subject to check of the present collector for payment of the 
refunds. 

In this connection reference is made to the attached copy of a decision of the 
Comptroller of the Treasury of March 27, 1914, in a somewhat similar case. 


The decision of March 27, 1914, 68 M. S. Comp. Dec., 1863, concerns 
the matter of the collection and deposit of navigation fines by a col- 
lector of customs, and, for reasons hereinafter given, is not controlling 
in the disposition of the instant submission. 

Section 2 of the act of February 5, 1917, 39 Stat., 875, provides in 
part: 


Sec. 2. That there shall be levied, collected, and paid a tax of $8 for every 
alien, including alien seamen regularly admitted as provided in this Act, enter- 
ing the United States: Provided, * * * The said tax shall be paid to the 
collector of customs of the port or customs district to which said alien shall come. 
* * * ‘That the said tax shall not be levied on account of aliens who enter 
the United States * * * fora temporary stay. * * *. 


The sixth edition, September, 1921, of the Immigration Laws and 
Rules, provides in part as follows: 
Rule 1, collection of head tax. 


Subdivision 1. Notice to collector.—Upon the arrival of aliens at a seaport of 
the United States or at any designated port of entry on the Mexican border, 
the immigration officer there in charge shall certify to the collector of customs 
the number of such aliens * * * together with the name of the transporta- 
tion agent or other person responsible for the payment of head tax due in re- 
spect of them, and shall specify: * * *(b) How many claim to enter for 
the purpose of passing in transit through the United States; * * 

Thereupon the collector of customs shall forthwith collect a tax of ‘8 for each 
alien so certified. 

Subdivision 2. Special deposits and refunds.—(a) Collections pertaining to 
passengers * * * above referred to, shall be held on special deposit; to be 
refunded * * * as to such * * * as are shown * * * in the 
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manner prescribed.in paragraph (c) * * * hereof, within 120 days of the 
time of entry, to have left the United States within 60 days of the time of entry. 
* * * Collections not so refunded shall be accounted for in the regular 
manner and covered into the Treasury. * * *. 

(b) Applications for refund of head tax erroneously collected will not be con- 
sidered by the bureau if presented after the time limit has expired. 

(c) Transportation companies may secure refund of head tax deposited on 
account of aliens in transit upon proving departure by furnishing, within the 
time fixed herein, to the immigration official in charge at the port of initial 
ingress, where the head tax is deposited, a coupon containing a “ transit mani- 
fest ” detached in regular course of the use thereof from the alien’s railroad 
ticket, and showing that the alien passed through and out of the United States 
as required in this rule 


It is thus apparent that the initial exaction is tentative, in the 
nature of a deposit to insure the payment of the head tax should the 
alien not depart within the 60 days as provided in rule 1, thus consti- 
tuting his sojourn in the United States as other than temporary 
within the purview of the act of February 15,1917. Ifthe funds thus 
secured by deposit in the general fund of the Treasury instead of in 
the contemplated special deposit account are so impressed as to pre- 
clude their use in refundment, the alien having fulfilled the conditions 
warranting such refundment, the exaction, following what is under- 
stood has been the construction of the Department of Labor, may be 
said to be tantamount to an erroneous collection within the intent and 
meaning of the provisions of the act of February 3, 1905, 33 Stat., 684, 
so as to warrant, under proper circumstances, refundment under the 
applicable annual appropriation for the Department of Labor. 

The act of February 3, 1905, 33 Stat., 684, provides, in part: 


Provided, That the Commissioner General of Immigration, with the approval 
of the Secretary of Commerce and Labor, shall have power to refund head tax 
heretofore and hereafter collected under section one of the immigration act 
approved March third, nineteen hundred and three, upon presentation of evi- 
dence showing conclusively that such collection was erroneously made. 


The act of June 5, 1920, 41 Stat., 935, provides, in part: 


For enforcement of the laws reculating immigration of aliens into the 
United States, including * * * refunding of head tax * * * upon pre- 
sentation of evidence showing conclusively that collection was made through 
error of Government officers; * * * 


It appears, as affecting the matter here at issue, that the action 
taken with respect to what appears to have been a premature deposit 
to the general fund of the balances of the retiring and acting col- 
lectors of customs at Honolulu was by reason of Treasury Decision 
No. 38311, of March 10, 1920, wherein it was provided : 


21. When a collector’s account is closed for any reason, as by retirement or 
the giving of a new bond, the following procedure must be observed: All moneys 
collected up to the close of business on the last day of the account must be 
immediately deposited to the credit of the Treasurer, and in no circumstance 
must moneys collected after that date be deposited to the credit of the closed 
account. 

22. Accounts must be prepared immediately, and all balances of disbursing 
funds due the United States at the close of business on the last day of the 
account must be deposited as soon as determined. In no case shall a check be 
drawn against or payment made out of such funds after the close of business 
on the last day of the account. 
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23. The above procedure is necessary to prevent confusion of funds for 
which different officers or sureties are responsible. 


In answer to your specific question, you are advised that the 
amount, with the approval of the Secretary of Labor, found due by 
the Commissioner General of Immigration, account of head tax, may 
not be withdrawn from “ Miscellaneous receipts—head tax,” but, 
under proper circumstances, may be paid under the applicable annual 
appropriation of the Department of Labor covering the refundment 
of such taxes. 


WAR SERVICE GRATUITY. 


The act of February 24, 1919, 40 Stat., 1151, providing for payment of the war- 
service gratuity of $60, contemplates only those actually “serving in the 
military or naval forces” as being entitled to the gratuity. Those per- 
sons subject to draft who answered and were exempted for physical dis- 
ability or because of other proper reasons before military or naval service 
was required of them are not entitled to the gratuity. Such decisions of the 
former accounting officers which may be to the contrary will not be followed 
hereafter. 


Decision by Comptroller General McCarl, January 21, 1922: 

Bennie Liskar applied November 9, 1921, for revision of the action 
of the Auditor for the War Department in disallowing in settlement 
No. 756346, dated December 18, 1920, his claim for the $60 war 
gratuity provided by section 1406 of the act of February 24, 1919, 
40 Stat., 1151, to all persons serving in the military forces of the 
United States during the interim April 6, 1917, to November 11, 
1918, and who were honorably discharged therefrom. 

Claimant was a registrant of Local Selective Service Board No. 
109 of New York City, N. Y., and failed to return his questionnaire 
within the required time, and it appears that he was declared a de- 
serter on June 1, 1918, and on July 10, 1918, was certified to the 
adjutant general of the State of New York as such; that he was 
apprehended and sent to Camp Greenleaf, Ga., August 7, 1918; and 
that he was discharged August 20, 1918, from the draft by reason 
of a disability which incapacitated him for military service. 

The precise question presented for decison is whether a person 
apprehended as a deserter from the draft and sent to a training 
camp and who is there discharged from the draft actually served in 
the military forces of the United States within the meaning of the 
act of February 24, 1919, 40 Stat., 1151. 

A similar question with relation to payment of a bonus granted 
by the State of Rhode Island, Public Laws of January Session 1920, 
to those recognized by the War or Navy Department who were 
“mustered into the Federal service and reported for active duty” 
between April 6, 1917, and November 11, 1918, was before the Su- 
preme Court of Rhode Island in Bannister v. Soldiers’ Bonus Board, 
112 Atlantic Reporter, 422, and it was there held that a person in- 
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ducted by a local selective service board and sent to a training camp 
and there almost immediately discharged from the draft by reason 
of a disability “was ‘inducted’ into the military service, but he 
was not ‘mustered’ into the service, * * * and never had an 
opportunity to report for active duty.” The court also said that his 
experience with the draft never brought him to the stage where it 
was possible for him to be ordered to attack the enemy or endure 
the perils of war and, consequently, he was not a person “ serving 
with the military forces” during the recent war. 

The act of February 24, 1919, 40 Stat., 1151, provides that $60 
shall be paid to— 

All persons serving in the military or naval forces of the United States during 
the present war who have, since April 6, 1917, resigned or been discharged 
under honorable conditions (or, in the case of reservists, been placed on inactive 
duty), or who at any time hereafter (but not later than the termination of the 
current enlistment or term of service) in case of the enlisted personnel and 
female nurses, or within one year after the termination of the present war in 
the case of officers, may resign or be discharged under honorable conditions 
(or, in the case of reservists, be placed on inactive duty.) 

The enactment contemplates those “serving in the military or 
naval forces,” and recognizes the limitations thereof by various 
specific provisions, such as for reservists placed on inactive duty. 
They who are subject to draft, or who have answered and been ex- 
empted, may be classed as under military control or military custody 
during the period pending the determination of relief from the draft 
for physical reasons or exempted because of other proper reasons, 
and unless the draft is completed by affirmative requirement of 
service, the condition during the pending of the question is not one of 
“serving in the military or naval forces” to which the bonus 
relates. 

The gratuity statute had as its purpose to provide the discharged 
soldier with sufficient funds to enable him to defray his expenses dur- 
ing the time ordinarily required to secure employment and to reward 
all those who had rendered meritorious service to the country during 
the war with Germany. 25 Comp. Dec., 771; 26 id., 845. Such de- 
cisions of the former accounting officers which may be to the contrary 
will not be followed hereafter. 


SALE OF SURPLUS SUPPLIES—USE OF PROCEEDS. 


Funds derived from legally consummated sales of surplus war supplies are not 
available to pay expenses of a purchaser resulting from an action brought 
against him by the Department of Justice for hoarding necessities con- 
sisting of the supplies sold to him by the War Department. 


Comptroller General McCarl to the Secretary of War, January 21, 1922: 
I have your letter of January 9, 1922, inclosing an opinion of the 
Attorney General dated December 23, 1921, and requesting my deci- 
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sion whether you are authorized to rescind an executed contract 
entered into in June, 1919, with Louis Leavett for the sale to him of 
approximately 2,493,846 pounds of surplus Army issue bacon and 
to enter into a’settlement agreement with the said Leavett whereby 
so much of the sold bacon as is returnable may be returned to the 
United States and the purchase price thereof refunded and the ex- 
penses of transportation, storage, etc., reimbursed to Leavett from 
proceeds of other sales of canned meats. 

The material facts as I gather them from the submission are, briefly 
stated, as follows: 

The contract provided for the sale of approximately 2,493,846 
pounds of bacon, at 283 cents per pound, to be delivered “ when noti- 
fied within thirty days.” A deposit of $60,000 was made before the 
contract was entered into, and other payments aggregating $638,- 
404.56 were made during the months of July and August, 1919. 
Approximately 65,000 pounds were delivered, upon instructions from 
Leavett, to purchasers to whom he had made resales, for which he 
received $20,386.51. Approximately 1,431,700 pounds were delivered 
to the purchaser at a certain warehouse in Brooklyn prior to October 
27, 1919, and approximately 424,930 pounds were delivered at the 
same warehouse in November, 1919. No further deliveries were made, 
the contract being rescinded as to the remainder of the quantity pur- 
chased, and the sum of $120,245.11 of the purchase price was refunded 
to the purchaser by the War Department. 

The question now under consideration is with reference to the 
quantity of bacon delivered by the War Department, paid for by the 
purchaser, and not resold by him. 

It does not appear that there was any breach of warranty on the 
part of the Government or a failure of performance with respect to 
any of the terms or conditions of the sale. The only reason assigned 
for the suggested procedure is that on October 27, 1919, the United 
States attorney for the eastern district of New York, upon an indict- 
ment by a Federal grand jury dated October 10, 1919, secured the 
arrest of Mr. Leavett for hoarding necessities, such hoarding con- 
sisting of having in his possession the quantity of bacon, approxi- 
mately 1,434,700 pounds, delivered to him at the Brooklyn ware- 
house as hereinbefore indicated. Simultaneously with the arrest said 
quantity of bacon was seized by the United States marshal in a libel 
proceeding instituted under authority of sections 6 and 7 of the food 
control act of August 10, 1917, 40 Stat., 278. The arrest and seizure, 
being prior to the November deliveries of approximately 424,930 
pounds, did not relate to said quantity. Mr. Leavett was brought to 
trial and acquitted in February, 1920, and upon a stipulation of the 
attorneys to discontinue the libel proceedings without costs the court, 
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on March 1, 1920, entered an order directing the United States mar- 


The opinion of the Attorney General is to the effect that you are 
authorized to rescind the contract, accept from the contractor the 
return of all of the bacon in question not disposed of by him, refund 
the purchase price thereof, and “reimburse the contractor for such 
charges paid by him as were reasonably required for the transporta- 
tion, storage, insurance, and proper protection of the property.” 
The question involved is considered and decided by this office with 
reference to the availability of funds under your control for the pro- 
posed payments to Mr. Leavett, and I am constrained to hold that 
there are no funds under your control available for that purpose. 

Assuming that the proceeds from the sale of other canned meats, 
and which are now being held in a special deposit account, would be 
available to make any authorized refunds find to pay proper charges 
and expenses incident to this particular sale, the proceeds from 
which have been covered into the Treasury as miscellaneous receipts, 
it has been held uniformly that under the provisions of section 3618, 
Revised Statutes, and the act of June 8, 1896, 29 Stat., 268, the avail- 
ability of proceeds of sales for expenditure, in the absence of specific 
statutory authority therefor, does not extend beyond payment of 
actual expenses incident to the making of the sale, refunds to pros- 
spective purchasers when the sale is not consumated and in some in- 
stances perhaps within proper limitations payment to the purchaser 
of damages resulting from a breach of warranty in the sale agree- 
ment. The proposed expenditures in this case do not come within 
any of the classes of expenditures thus enumerated. The sale now 
under consideration was fully consummated and there was no breach 
of warranty, and the proposed reimbursement to the purchaser is for 
expenses incurred by him after consummation of the purchase and 
passing of title or ownership. 

The Attorney General states in his opinion of December 23 that 
“there can be no question that the Government is under a moral, as 
well as a legal, obligation to the contractor in respect to this sale,” 
but from the facts presented I think it is quite evident that such obli- 
gation, moral or legal, as may have arisen in this case, was created, 
not by the sale nor by any action of the War Department or of any 
officer or agent under your authority with respect to the sale, but 
by officers of the Department of Justice who are subject to the direc- 
tion and control of the Attorney General. Such claim as the pur- 
chaser may have in this case is predicated upon the arrest and seizure 
for which neither the War Department nor the Army was responsi- 
ble. Therefore said claim can not be considered as a charge against 
any appropriation or fund under your control. 
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Notwithstanding the fact that the Attorney General may have con- 
sented or requested that you ascertain the extent of the purchaser’s 
damage resulting from the action of the Department of Justice with 
respect to the bacon sold by the Army, the responsibility in the mat- 
ter rests with the Department of Justice and can not be transferred 
to or assumed by your department. 

For reasons herein stated, and without expressing any opinion as 
to Mr. Leavett’s rights in the matter, I have to advise that the pro- 
posed payments are not authorized from any fund under your eon- 
trol. 


WAR-SERVICE GRATUITY TO NAVAL RESERVE FORCE. 


The $60 war-service gratuity under act of February 24, 1919, 40 Stat., 1151, is 
payable to members of the Naval Reserve Force only upon release from 
active duty, and not upon expiration of an enrollment when active duty 
continues. 


Comptroller General McCarl te the Secretary of the Navy, January 21, 1922: 
I have your letter of January 5, 1922, requesting reconsideration 
of decision of October 12, 1921, relative to the right of reservists te 
discharge bonus of $60 provided in the act of February 24, 1919, 
40 Stat., 1151. 
The question before me for determination in that decision was 
whether an officer of the Naval Reserve Force is entitled to be paid 


the $60 war gratuity upon expiration of his enrollment. In the 
specific case presented it did not appear that the officer who reen- 
rolled in the Naval Reserve Force on the day following expiration 
of his enrollment has been released from active duty when his enroll- 
ment expired, and the question was answered on the assumption that 
he was not so released from active duty. Based on the express pro- 
vision of the law that reservists become entitled to the gratuity of 
$60 when “ placed on inactive duty,” the decision held, in effect, that 
expiration of enrollment alone did not accrue right to the bonus, 
unless such expiration was also a release from active duty. 

You now ask whether the act in question does not authorize pay- 
ment of the bonus upon release from active duty when same occurs 
prior to expiration or enrollment and, when not so released prior 
to expiration of enrollment, then by reason of discharge from the 
Naval Reserve Force upon expiration of enrollment. 

You state that since the department is without authority to retain 
a member of the Naval Reserve Force on duty after his enrollment 
has expired in time of peace, the discharge of a member at expira- 
tion of enrollment entitles him to go where he pleases, his reenroll- 
ment being entirely at his own option. 

Since a member on active duty is subject to orders and not free 
to go where he pleases, it follows that a discharge from the Naval 
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Reserve Force that privileges a member to go where he pleases is a 
release from active duty with the naval forces within the meaning of 
the war bonus act and therefore entitles the member to the $60 gra- 
tuity. However, such right accrues by reason of the release from ac- 
tive duty and not by reason of expiration of enrollment alone, and 
therefore this conclusion is but an application of the same principle 
announced in the decision of October 12, 1921, which principle is 
adhered to. 


RELIEF OF AMERICAN SEAMEN, 


The appropriation in the act of March 2, 1921, 41 Stat., 1216, for relief and 
protection of American seamen, is not available for the relief of American 
seamen in the Virgin Islands other than shipwrecked seamen. 


Comptroller General McCarl to the Secretary of State, January 23, 1922: 


I have your letter of January 11, 1922, requesting decision whether 
the appropriation made in the act of March 2, 1921, 41 Stat., 1216, 
for relief and protection of American seamen is available for the 
relief of American seamen in the Virgin Islands other than ship- 
wrecked seamen. 

The appropriation in question reads: 


Relief and protection of American seamen in foreign countries, and in the 
Panama Canal Zone, and shipwrecked American seamen in the Territory of 
Alaska, in the Hawaiian Islands, Porto Rico, the Philippine Islands, and the 
Virgin Islands, $150,000. 


It is noted that under this provision the relief authorized is gen- 
eral with respect to seamen in foreign countries and in the Panama 
Canal Zone, but with reference to the Territory of Alaska, the 
Hawaiian Islands, Porto Rico, the Philippine Islands and the Vir- 
gin Islands, the relief provided for is limited to shipwrecked sea- 
men. It may not be apparent why this distinction was made be- 
tween seamen in the Panama Canal Zone and seamen in the other 
places mentioned, which are more or less under the control of the 
United States, but be that as it may, the distinction is clearly made 
and must be observed. 

In a decision to the Secretary of State dated August 13, 1903, 26 
MS. Comp. Dec., 474, the Comptroller of the Treasury held, in con- 
sidering the availability of a similar appropriation, that because of 
the provision in the act of July 1, 1902, 32 Stat., 711, making the 
laws relating to seamen on foreign voyages applicable to seamen on 
vessels going from the United States or its possessions to the Philip- 
pine Islands, said appropriation was available for relief of seamen 
in the Philippine Islands regardless of shipwreck to the same ex- 
tent as in the case of seamen in foreign countries. I express no 
opinion as to the correctness of that decision, but, assuming that it 
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has been followed by your department for the past 18 years and 
that during said time appropriations have been made with knowl- 
edge of the practice with respect to seamen in the Philippine Islands, 
I have no disposition to change said practice at this time. But the 
reason given for the holding with reference to seamen in the Philip- 
pine Islands has no application to seamen in the Virgin Islands, be- 
cause there appears to be no statute making the laws relative to sea- 
men on foreign voyages applicable to seamen on yoyages from the 
United States to the Virgin Islands. Therefore, it must be held 
that the appropriation in question is not available for relief of sea- 
men in the Virgin Islands other than shipwrecked seamen. 

As possibly having some bearing on the question now under con- 
sideration you refer to section 21 of the merchant marine act of 
June 5, 1920, 41 Stat., 997, to the effect that from and after February 
1, 1922, the coast-wise laws of the United States shall extend to the 
island territories and possessions of the United States not thereto- 
fore covered thereby, but this has no effect upon the availability of 
an appropriation in the terms of the one under consideration. 

If the appropriation does not express the needs of the department, 
a change in the language of the appropriation should be suggested 
to Congress, 


FORM OF ACCOUNT CURRENT. 


Accountable officers should state their accounts in the name of the United 
States in accordance with the accounting procedure that has long main- 
tained in the Government service. 

In the analysis of the balance shown on forms of account current provision 
should be made, in addition to the depositary balance, for cash on hand, if 
any, and for possible conditions which may arise creating an item of balance 
due the United States which would not be a part of the depositary balance. 


Comptroller General McCarl to the Superintendent State, War, and Navy 

Building, January 24, 1922: 

I have your letter of January 10, 1922, transmitting for approval 
revised Form 118, account current, in which you propose to have the 
account stated in the name of the disbursing officer instead of in 
the name of the United States, thereby changing the order of the 
debit and credit items. 

The form of account current which you propose was first 
authorized by the Comptroller of the Treasury in his decision of 
February 17, 1915, 21 Comp. Dec., 582. This decision was overruled 
by his successor on November 26, 1915, 22 Comp. Dec., 233, with the 
statement that the change of forms required by the former ruling 
should not be extended further and that “where the ruling has 
been applied it can be discontinued when a new stock of forms is 
required.” By the latter decision the form of account current was 
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restored to that which was prescribed by Treasury Department Cir- 
cular No. 52 of 1907, thereby following the accounting procedure 
which had long been in existence in the Government service. 

The view that a disbursing officer should state his account in the 
name of the principal for whom he is acting and to whom he is 
responsible is correct, and therefore the caption on the form sub- 
mitted should be changed to read, “The United States in account 
current with --_——_—_, —----, from ———— 192—, to 

(Name.) (Designation. ) 
192—.” It follows that the order of the debit and credit items should 
be reversed. 

In view of the fact that the depositary or checking balance may 
not In every case equal the “balance due the United States” by the 
disbursing officer, especially in connection with the receipt and pay- 
ment of cash, it is thought best to provide two additional lines in the 
analysis of balance, one for cash on hand and one a blank line for 
possible conditions which may arise creating an item of balance due 
the United States which would not be a part of the depositary bal- 
ance. See 14 Comp. Dec., 964, 965. 

Subject to the above changes and other minor ones indicated on the 
form in red, the form in question is approved. 


NAVAL RESERVE FORCE—CONTINUOUS-SERVICE PAY AND PAY 
UNDER GENERAL ORDER NO. 34. 


Members of the Naval Reserve Force employed in active service who reenroll 
after discharge upon expiration of enrollment are entitled to pay under 
G. O. No. 34, and if the reenrollment be within four months to continuous- 
service pay, provided they have had four years of active service in the 
Reserve; if not, the right to such additional pay is deferred until such 
period of active service has been completed, when they will become en- 
titled thereto for the remainder of their active service in current enroll- 
ment. 


Comptroller General McCarl to the Secretary of the Navy, January 25, 1922: 
I have your letter of December 5, 1921, as follows: 


The act of July 1, 1918, 40 Stat., 712, provides: 

“Members of the Naval Reserve Force when employed in active service, 
ashore or afloat, under the Navy Department shall receive the same pay and 
allowances as received by the officers and enlisted men of the Regular Navy 
of the same rank, grades, or ratings and of the same length of service, which 
shall include service in the Navy, Marine Corps, Naval Reserve Force, Naval 
Militia, National Naval Volunteers, or Marine Corps Reserve.” 

Your decision is respectfully requested as to whether or not a man who 
enrolls in the Naval Reserve Force within four months from the date of dis- 
charge by reason of expiration of enrollment is entitled to additional pay for 
continuous service at the rate of $1.50 per month and under General Order No. 
34 at the rate of $5.50 per month when on active duty during second enrollment 
period. 


In 25 Comp. Dec., 688, it was held, in construing the act of July 1, 
1918, 40 Stat., 712, that “ inactive service” as a member of the Naval 
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Reserve Force could not be counted for the purpose of computing 
longevity or continuous-service increase of pay. 

In decision of this office, dated December 10, 1921, in the appeal 
of Edward F. Farrell, first musician, United States Navy, it was held 
that as he had not served for four years on active duty under his 
first enrollment in the Naval Reserve Force he was not entitled under 
the act of July 1, 1918, upon reenrollment in it within four months, 
to either an increase in pay for continuous service or under General 
Order No. 34. 

As the act of July 1, 1918, gives to members of the Naval Reserve 
Force holding enlisted ratings, when on active duty, the same pay as 
enlisted men of the Regular Navy of like length of service, I conclude 
that all periods of active service, whether in an original enrollment 
of four years or in a reenrollment, may be counted in determining 
like length of service for active duty in a second enrollment for pur- 
poses of General Order No. 34 pay, and similarly for continuous-serv- 
ice pay, provided the reenrollment occurred within the four months. 

The mere reenrollment within four months of the date of dis- 
charge from a prior enrollment will not of itself confer a right to 
$1.50 increase of pay for continuous service or $5.50 under General 
Order No. 34. Such a right can be acquired on date of the reenroll- 
ment only when there was active service of four years in the prior 
enrollment. 

The right can, however, be acquired to General Order No. 34 pay 
in the reenrollment period when the total of active service in the 
prior enrollment of four years added to the total of active service in 
the reenrollment gives a total of active service in excess of four years, 
and likewise to continuous-service pay, provided the reenrollment 
occurred within the four-months’ period, in which event the increases 
are payable for the period of active service in excess of the four years. 


VETERANS’ BUREAU—TRUST FUND. 


The provisions of the act of August 9, 1921, 42 Stat., 151, that unallotted com- 
pensation of beneficiaries of the Veterans’ Bureau, receiving treatment as 
inmates of a hospital, may be deposited with the Treasurer of the United 
States to the credit of such beneficiaries, that the deposits shall draw in- 
terest, and that the Secretary of the Treasury may invest and reinvest the 
amounts so deposited, create a trust fund in the Treasury Department, and 
authorize the establishment upon the books of the Treasury Department of 
a trust fund for such deposits. 


Comptroller General McCarl to the Secretary of the Treasury, January 26, 
1922: 
I have your letter of January 11, 1922, requesting decision whether 
section 12 of the act of August 9, 1921, 42 Stat., 151, authorizes the 
establishment upon the books of the Treasury Department of a trust 
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fund to consist of moneys deposited in the Treasury under the pro- 
visions of that section. 
The said section provides: 


Sec. 12. The director may set forth in regulations to be prescribed by him 
the conditions and limitations whereby all patients or beneficiaries of the 
Veterans’ Bureau who are receiving treatment through the bureau as inmates 
of a hospital may allot any proportion or proportions or any fixed amount or 
amounts of their monthly compensation for such purposes and for the benefit 
of such person or persons as they may direct. 

In case such inmate has not allotted three-fourths of his monthly compensa- 
tion, regulations to be made by the director may provide that any unallotted 
portion of such three-fourths compensation may be deposited to his credit with 
the Treasurer of the United States to accumulate at such rate of interest as 
the Secretary of the Treasury may determine but at a rate never less than 34 
per centum per annum, payable for no period, however, of less than six months, 
and when payable shall be paid, principal and interest, to such patient if 
living; otherwise, to any beneficiary or beneficiaries he may have designated, 
or if there be no such beneficiary, then to the executor or administrator of the 
estate of such deceased person: Provided, That this paragraph shall not be so 
construed as to prevent payment by the bureau from the amounts due to the 
decedent’s estate of his funeral expenses, expenses of last illness, board, rent, 
lodging, or other household expenses for which decedent is liable, provided a 
claim therefor is presented by the creditors or by the person or persons who 
actually paid the same before settlement by the Veterans’ Bureau. 

The Secretary of the Treasury is hereby authorized to invest and reinvest 
the said allotments deposited with him, or any part thereof, in interest-bearing 
obligations of the United States and to sell the obligations for the purposes of 
said funds. 


The provisions of the statute that the unallotted compensation re- 
ferred to shall be deposited with the Treasurer to the credit of the 
patient or beneficiary, that the deposits shall draw interest, and that 
the Secretary of the Treasury may invest and reinvest the amounts 
so deposited, create a trust in the Treasury Department into which 
the Veterans’ Bureau is required to deposit these funds, and authorize 
the establishment upon the books of the Treasury Department of a 
trust fund into which the deposits may be carried. 


TRANSPORTATION OF DESTITUTE AMERICAN SEAMEN. 


The master of a steamship transporting to an American port a destitute Ameri- 
can seaman upon direction of an American consular agent is entitled under 
section 4578, Revised Statutes, as amended by act of June 26, 1884, 23 
Stat., 55, and act of June 19, 1886, 24 Stat., 83, to two cents per mile, com- 
puted by way of the established route of such steamer although such route 
may not be the shortest route between the two points. 


Decision by Comptroller General McCarl, January 26, 1922: 

The United Fruit Co. applied December 16, 1921, for a revision of 
the action of the. Auditor for the State and Other Departments in 
allowing by settlement No. 7323, dated September 28, 1920, only $31 
on its claim for transportation of a destitute American seaman from 
Bocas del Toro, Panama, to New Orleans, La., in June, 1920. 

The consular agent at Bocas del Toro who sent the destitute sea- 
man to New Orleans certified that he had agreed with the master 
of the vessel that upon delivery of the seaman at the prescribed des- 
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tination he, the master, would be entitled to receive for the passage 
the sum of $34.27. The basis upon which this amount was arrived 
at does not appear from any evidence before me. 

The law applicable to this case is section 4578, Revised Statutes, 
as amended by section 9 of the act of June 26, 1884, 23 Stat., 55, and 
section 18 of the act of June 19, 1886, 24 Stat., 83. Said law reads: 


All masters of vessels of the United States and bound to some port of the 
same, are required to take such destitute seaman on board their vessels, at the 
request of consular officers, and transport them to the port in the United 
States to which such vessel may be bound, on such terms, not exceeding ten 
dollars for each person for voyages of not more than thirty days, and not 
exceeding twenty dollars for each person for longer voyages, as may be agreed 
between the master and the consular officer, when the transportation is by a 
sailing vessel; and the regular steerage-passenger rate, not to exceed two 
cents per mile, when the transportation is by steamer; and said consular offi- 
cer shall issue certificates for such transportation, which certificates shall be 
assignable for collection. If any such destitute seaman is so disabled or ill 
as to be unable to perform duty, the consular officer shall so certify in the 
certificate of transportation, and such additional compensation shall be paid 
as the First Comptroller of the Treasury shall deem proper. Every such master 
who refuses to receive and transport such seaman on the request or order of 
such consular officer shall be liable to the United States in a penalty of one 
hundred dollars for each seaman so refused. The certificate of any such con- 
sular officer, given under his hand and official seal, shall be presumptive evi- 
dence of such refusal in any court of law having jurisdiction for the recovery 
of the penalty. No master of any vessel shall, however, be obliged to take 
a greater number than one man to every one hundred tons burden of the vessel 
on any one voyage or to take any seaman having a contagious disease. 


It will be observed that under the provisions of this law the com- 
pensation for transporting destitute seaman is to be a lump sum fixed 
by agreement between the master and the consular officer, subject to 
certain prescribed limitations when the transportation is by sailing 
vessel. If, however, the transportation is by steamer, the rate to be 
paid therefor does not depend upon any agreement between the 
master and the consular officer, but is to be the regular steerage- 
passenger rate not to exceed 2 cents per mile. Of course, if the 
steamer does not carry steerage passengers and therefore has no 
steerage-passenger rate, the charge for the seaman will be based on 
the lowest rate at which passengers are carried on said steamer, not 
to exceed 2 cents per mile. In no case can more than 2 cents per 
mile be charged for carrying the seaman by steamer unless it be 
shown that owing to disability it was necessary to give him special 
care and attention on the voyage, in which case a reasonable amount 
in addition to the steerage-passenger or 2-cent rate may be allowed 
in the discretion of the Comptroller General. 

The master of the vessel must carry the destitute seaman when 
directed to do so by the consular officer or incur the penalty pre- 
scribed in the statute. He has no option in the matter. Therefore 
there would be no justice in basing the rate to be charged upon the 
shortest distance between the port at which the seaman embarks 
and the port of his destination unless the established route of the 
steamer has no ports of call between said terminal ports. The 
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steamer can not be required or expected to change its route merely 
because it takes a destitute seaman on board. It is authorized and 
‘expected to proceed to the American port to which the destitute 
seaman is to be transported by its established route—that is to say, 
by way of its regular authorized ports of call—and the established 
distance over said route is the distance for which the transportation 
of the destitute seaman is to be charged. 

It appears that the route of the S. S. Metapan on the voyage now 
under consideration was from Bocas del Toro to Cristobal, C. Z.. to 
New Orleans, and that the established distance over said route, ac- 
cording to Philip’s Mercantile Marine Atlas, is (161 plus 1,588) 
1,749 statute miles. The charge for said distance at 2 cents per 
mile would be $34.98, and as this amount is less than the lowest 
passenger rate on said steamer for the voyage, it is the amount to 
which the claimant was entitled under the law. But since the appli- 
cation for revision was not filed within one year from the date of 
the auditor’s settlement, and no newly discovered material evidence 

having been produced, this particular settlement can not be revised 
or reopened, and no additional allowance can be made in this case. 

The warrant for $31 issued in payment of auditor’s certificate 

No. 7323 will be returned to claimant. 


TRAVELING EXPENSES—MEALS EN ROUTE. 


Meals taken en route, which should or might have been taken before leaving a 
post of duty, are reimbursable only when unusual circumstances make it 
impracticable for the officer or employee to take the meals at his post of 
duty and full explanation of such circumstances is furnished and approved 
by proper administrative officer. 


Comptroller General McCarl to W. M. Lockwood, disbursing clerk, Interstate 

Commerce Commission, January 27, 1922: 

I have your letter of January 14, 1922, wherein you submit for 
decision the question of whether you are authorized to pay an 
employee of the Interstate Commerce Commission the amount of 
$1.45, covering expenditures (supper, $1.25, and tip to waiter, 20 
cents) made in connection with the performance of official travel 
from Washington, D. C., to Cleveland, Ohio, the traveler having left 
his designated post of duty, Washington, D. C., on a train departing 
therefrom at 6.40 p. m. on December 28, 1921, and having purchased 
the meal and paid the tip on such train. 

You submit what apparently is the original of a paid voucher. 
and therefore a part of your disbursing account. This voucher, 
stated by the traveler in amount of $7.24, was paid by you in amount 
of $5.64; the amount deducted by you prior to payment covered. in 
addition to several items not here in question, the items concerning 
which you desire a decision. 
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It is shown in your submission that the original deductions were 
by reason of the decision of the Comptroller of the Treasury of Sep- 
tember 9, 1919, wherein it was held, following what may be said to 
be the general rule, the traveler in that case having left his official 
station at 6.25 p. m. en route to Norfolk, Va., that reimbursement 
was not authorized of an amount paid for supper on the boat, the 
substance of the decision in this respect being that reimbursement 
under the law was authorized only for actual and necessary expenses, 
and since the usual period for supper in and about Washington was 
from 5.30 to 8 p. m., and since apparently the traveler had ample 
opportunity to provide himself with the meal at his official station, 
that the expense of such meal, though taken elsewhere, did not con- 
stitute an actual expense of subsistence so as to warrant reimburse- 
ment, 

You do not present a question specifically involved in a voucher, 
duly certified and approved, which is properly before you for pay- 
ment, 25 Comp. Dec., 653. However, I shall consider your request 
for a decision as by direction of the chairman of the Interstate Com- 
merce Commission, which, though not expressly so stated, appears 
from the data submitted. 

The traveler, in a letter bearing date of January 13, 1922, addressed 
to the secretary of the commission, stated in substance, with respect 
to the items here in question, that on the date, December 28, 1921, 
and at the time mentioned, 6.40 p. m., he left Washington for Cleve- 
land, Ohio, there to represent the commission in two suits, set for 
hearing in the Federal court at 9.30 a. m., December 29, 1921; that 
several days prior thereto he had received his instructions in regard 
to this assignment which required the preparation of considerable 
data to be presented to the court and which necessitated his deten- 
tion at the office to the last moment on December 28, 1921; and that 
by reason thereof it was impracticable for him to secure his supper 
prior to his departure. 

A general request contained in your submission is as follows: 


If in making a decision in this case you could so broaden it as to authorize 
expenses of this character subject to administrative approval, which approval 
would be withheld until the circumstances in each case were fully and satis- 
factorily explained, I feel quite confident that the direct result would be to 
the advantage of the Government. 


By a decision of the Comptroller of the Treasury, dated November 
4, 1919, it was held: 


Officers or employees are reimbursed their actual and necessary expenses, in- 
cluding the cost of subsistence, while traveling on official duty that they may 
suffer no increase of personal expenses because of the travel, but only necessary 
expenses are actual expenses for the purpose of reimbursement. Where ex- 
penditures are not a legitimate incident of the travel, the reason for reim- 
bursement does not exist. For this reason reimbursement is refused for meals 
taken en route which should have been, or might reasonably have been, taken 
before leaving a post of duty or subsequent to arrival thereat. Where unusual 
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circumstances make it necessary for an officer or employee to take a meal en 
route which ordinarily could have been taken at his post of duty, a full state- 
ment of the circumstances making such an expenditure necessary should ac- 
company the voucher upon which reimbursement is claimed. 

This general statement of the law applicable to the matter is fur- 
nished for your information. Upon presentation to you of a voucher 
covering the particular items, accompanied by the necessary ex- 
planations and duly certified and approved, the payment is author- 
ized, but if you then have any doubt as to your authority for making 
payment, you may forward the matter to the State and Other Depart- 
ments Division, this office, for direct settlement. 


NATIONAL GUARD—DRILL PAY OF OFFICERS. 


Officers of the National Guard, not belonging to an organization, are not entitled 
to drill pay for satisfactory performance of their duties for the time they 
are on duty in encampments or camps of instruction and receiving the same 
pay as an oflicer of corresponding grade in the Regular Army. 


Comptroller General McCarl to Major P. G. Hoyt, United States Army, Janu- 

ary 27, 1922: 

I received on January 7, 1922, your letter of November 19, 1921, 
requesting decision whether you are authorized to pay the supple- 
mental drill pay roll of the Headquarters and Staff, First (now 
10ist) Engineers, Massachusetts National Guard, for the semiannual 
period January 1 to June 30, inclusive, 1921. The roll contains the 
names of the four field officers of the regiment and the names of 
seven captains and lieutenants who, during the period, constituted 
the staff of the commander. 

It appears that during a portion of the period some of the officers 
were entitled to and received the pay of their grades while attending 
a camp of instruction for officers; that the entire regiment attended 
an encampment for 15 days, during which, also, the officers were 
entitled to, and received, the full pay of their grades as prescribed 
for the Regular Army; that the period they were so in receipt of the 
full pay of their grades was deducted from the semiannual period 
for armory drill pay of the officers; and that the junior officers 
constituting the staff of the commander were paid on the basis of 
“days of service” during each month, with a monthly maximum 
equal to 4/30 of the monthly base pay of their grades in the Regu- 
lar Army, days upon which they were in receipt of the full pay of 
their grades being deducted as not “days of service” for armory 
drill pay. These payments were made upon voucher No. 701, Sep- 
tember, 1921, accounts of Maj. J. Q. A. Brett, F. D., United States 
Army. 

With respect to the period during which pay accrues under sec- 
tion 109 of the national defense act as amended by the act of June 
4, 1920, 41 Stat., 783, it is contended, and particularly with respect 
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to officers above the grade of captain, that pay for drills is fixed on 
an annual basis, that pay accrues for drills attended or duties per- 
formed, and that if during each month the minimum drills required 
for maximum pay are attended, no deductions should be made for 
periods when the officers are in receipt of the full pay of their grades. 

With respect to the junior officers on the staff of the regimental 
commander, it is further contended that they are members of an 
“organization” within the meaning of the first sentence of section 
109 and are entitled to payment for each drill attended up to a 
maximum of five drills per month without reference to their status or 
assignment, i. e., their “days of service,” during the entire month; 
for example, if the officer was assigned to the staff of the com- 
mander on the 16th of a month and attended five drills during the 
remainder of the month, the contention is that he is entitled to the 
maximum pay for that month although not a member during the 
first 15 days of the month. 

Claims on this basis are made on the supplemental pay roll you 
have transmitted. The determination of these contentions, in your 


opinion, requires answers to two questions which you have formu- 
lated, as follows: 


(a) Should the officers of reginrental headquarters be paid as “ belonging 
to an organization ” or as “ not belonging to an organization ”? 

(b) Should officers “ not belonging to an organization ” be paid on the basis 
of days of service, contingent upon the number of drills attended, or wholly 


upon the number of drills attended, regardless of the number of days involved? 


Section 109 of the national defense act as amended by the act of 
June 4, 1920, 41 Stat., 783, provides: 


Pay for the National Guard officers: Captains and lieutenants belonging to 
organizations of the National Guard shall receive compensation at the rate 
of one-thirtieth of the monthly base pay of their grades as prescribed for the 
Regular Army for each regular drill or other period of instruction authorized 
by the Secretary of War, not exceeding five in any one calendar month, at 
which they shall have been officially present for the entire required period, 
and at which at least 50 per centum of the commissioned strength and 60 
per centum of the’enlisted strength attend and participate for not less than one 
and one-half hours. Captains commanding organizations shall receive $240 
a year in addition to the drill pay herein prescribed. Officers above the 
grade of captain shall receive not nrore than $500 a year and officers below the 
grade of major, not belonging to organizations, shall receive not more than 
four-thirtieths of the monthly base pay of their grades for satisfactory per- 
formance of their appropriate duties under such regulations as the Secretary 
of War may prescribe. Pay under the provisions of this section shall not 
accrue to any officer during a period when he shall be lawfully entitled to the 
same pay as an officer of corresponding grade in the Regular Army. 


It is general knowledge that the unit for the instruction and train- 
ing of the enlisted personnel of the National Guard is the company. 
Companies are, of course, parts of higher tactical units, and these 


higher tactical units are occasionally assembled for drills or en- 
campments, but the foundation upon which the National Guard 


rests is the company. The officers of these companies are charged 
with the duty of training the company and keeping it recruited up 
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to the minimum number required. The first two sentences of sec- 
tion 109 provide pay for these officers and fix conditions which must 
be met before it is earned; among others 50 per cent of the commis- 
sioned and 60 per cent of the enlisted strength of the unit must be 
officially present at a drill for the entire required period to entitle 
them to pay therefor. When the conditions fixed are met these 
officers are entitled to one-thirtieth of the monthly base pay of their 
grade for each drill attended, not exceeding five in any one month, 
and “ captains commanding organizations shall receive $240 a year in 
addition to the drill pay ” therein prescribed. 

A prerequisite to earning the drill pay prescribed for “ captains 
and lieutenants belonging to organizations” is an enlisted organi- 
zation. If, as you state, there are no enlisted men on the regimental 
headquarters roll, it is evident that the captains and lieutenants may 
not be paid as “ belonging to an organization” within the meaning 
of the first sentence of section 109. Pay for these officers is provided 
for in the third sentence of section 109 in the following language: 


* * * 


















































officers below the grade of major, not belonging to organizations, 
shall receive not more than four-thirtieths of the monthly base pay of their 
grades for satisfactory performance of their appropriate duties under such 
regulations as the Secretary of War may prescribe. 


The rate of pay for these officers is not fixed by the law, but a 
maximum is prescribed which may be fixed, and the monthly maxi- 
mum is the equivalent of four-thirtieths of the monthly base pay of 
their grade; the basis of payment is not the number of drills at- 
tended, but the “satisfactory performance of their appropriate du- 
ties.” And this maximum is payable only for periods of time the 
officer is in a pay status thereunder, i. e., on the basis of “days of 
service.” 

If during any month or portion of a month an officer has per- 
formed less than 100 per cent of the duties prescribed in regula- 
tions, the monthly maximum pay must be reduced proportionately. 
To illustrate: If four units of service are prescribed to earn the maxi- 
mum pay, and an officer performs but three of the units of service, 
he will be entitled to but three-fourths of the maximum pay during 
the period he was in a drill pay status. 

With respect to the contention of the field officers that they are 
entitled: to $500 per annum, based upon the number of drills at- 
tended, without reference to the periods they may have been entitled 
to the pay of their grades, it is sufficient to quote the language of 
the statute. 

Officers above the grade of captain shall receive not more than $500 a 


year * * * for satisfactory performance of their appropriate duties under 
such regulations as the Secretary of War may prescribe. 


Here again is only a maximum that may be fixed, and the amount 
that may be fixed is payable, not for drills attended, but “ for satis- 
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factory performance of their appropriate duties.” That pay is 

based on periods or days of service, and “shall not accrue to any 

officer during a period when he shall be lawfully entitled to the 

same pay as an officer of corresponding grade in the Regular Army.” 
You are not authorized to pay the voucher. 


TRANSPORTATION OF NAVAL RESERVE FORCE—DEDUCTION FOR 
UNDER JOINT MILITARY ARRANGEMENT. 


The transportation of members of the Naval Reserve Force on requests issued 
by the Navy Department, to and from active service and while in active 
service, is subject to 3 per cent deduction under Joint Military Arrange- 
ment No. 1. 


Comptroller General McCarl to the Secretary of the Navy, January 28, 1922. 

I have received, per indorsement of the Judge Advocate General 
of the Navy of January 16, 1922, request for decision as to whether 
payment for the transportation of members of the Naval Reserve 
Force is subject to the 3 per cent deduction in accordance with Joint 
Military Arrangement No. 1, effective January 1, 1921. The ques- 
tion has been raised by Commander C. G. Mayo, Navy disbursing 
officer, and there is submitted in connection therewith request 
N-988323, dated July 22, 1921, for the transportation of James 
Epston Upton, Eng., 2c, United States Naval Reserve Force, from 
Taft, Calif., to San Francisco, Calif. 

The Naval Reserve Force was established by the act of August 29, 
1916, 39 Stat., 587, the members of which obligate themselves to 
serve in the Navy in time of war or during the existence of a na- 
tional emergency, when they may be ordered into active service. The 
said act, on page 588, provides that— 

Enrolled members of the Naval Reserve Force shall be subject to the laws, 


regulations, and orders for the government of the Regular Navy * * * 
when employed in authorized travel to and from such active service in the Navy. 


In my decision of November 28, 1921, 1 Comp. Gen., 289, I held 
that— 

The transportation furnished members of the Naval Reserve Force must be 
when traveling to or from active service, or while in active service, and they 
are, therefore, in the same status as other enlisted men as being part of the 
troops of the United States, and the travel is therefore subject to the land-grant 
deductions authorized for troops of the United States. 

The land-grant deduction is required by law in the payment of 
transportation of any troops of the United States. The joint mili- 
tary arrangement by agreement and in consideration of certain ad- 
vantages as therein set forth, authorized an allowance to the United 
States of 3 per cent from the net fares otherwise determined for the 
transportation of the class of persons included in the terms of said 
arrangement. According to said arrangement— 
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The net fares, allowances, and routes in connection therewith authorized here- 
under are applicable exclusively for the transportation of * * * commis- 
sioned officers, warrant officers, and enlisted men of the United States 
Navy * * * for whom the Government is lawfully entitled thereto, when 
traveling on transportation requests of the issuance of * * * United States 
Navy Department * * * where the entire transportation cost is paid by 
the * * * United States Navy * * *%, 


In accordance therewith the allowance of 3 per cent from net fares 
otherwise established applies for the transportation of all enlisted men 
of the United States Navy when traveling on transportation requests 
issued by the Navy Department and where the entire cost is paid 
by the United States Navy. As the members of the Naval Reserve 
Force, when traveling on requests issued by the Navy Department, 
are traveling to or from active service, or while in active service 3 
per cent deduction is authorized, in accordance with the arrange- 
ment, from the net fares otherwise determined. 


INSULAR FORCE—CLASSIFICATION FOR PAY PURPOSES. 


The ratings of the insular force not being within the classifications established 
by the act of May 18, 1920, 41 Stat., 602, its members are not entitled to 
the base rates of pay established by that act until such date as the Secre- 
tary of the Navy shall have classified them for pay purposes by authority 
of the act of June 4, 1920, 41 Stat., 836. 


Comptroller General McCarl to the Secretary of the Navy, January 30, 1922: 

I have your letter of December 24, 1921, referring for decision the 
following questions raised by M. T. Scanlan, disbursing officer at 
the United States Naval Station, Cavite, Philippine Islands, as fol- 
lows: 


(a) To what base rate of pay is each of the following enlisted ratings of the 

insular force entitled: 
Native coxswain, 
Native seaman, 
Native ordinary seaman, 
Native machinist, first class, 
Native machinist, second class, 
Native fireman, first class, 
Native fireman, second class, 
Native coal passers, 
Native stewards, 
Native cooks, 
Native mess attendants? 

(b) If entitled to the benefits of the act of May 18, 1920, from what date 
does the right to the increased pay attach? 

(c) In case the members of the insular force are entitled to the benefits of 
the act of May 18, 1920, is the disbursing officer authorized to make credit for 
back pay for periods prior to which the men concerned were carried on his 
rolis; or should claim be made by the men to the auditor? 


By your letter dated August 10, 1921, these questions were first 
referred to this office, and in reply thereto in letter of September 
6, 1921, you were advised as follows: 


The Comptroller of the Treasury in decision dated October 15, 1920, 27 
Comp. Dec., 357, held that the rates of pay prescribed by section 6 of the act 
of May 18, 1920, 41 Stat., 602, for certain enlisted men of the Navy, which 
section 13 of the same act provides shall be the rates of pay during the 
current enlistment of all men in active service on the date of the approval 
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of the act and for those who enlist, reenlist, or extend their enlistments prior 
to July 1, 1922, for the term of such enlistment, reenlistment, or extended 
enlistment, are applicable to men of the insular force. 

That decision is in accord with other decisions cited therein holding that 
statutory pay made applicable to all enlisted men since the date of the Executive 
Order of April 5, 1901, establishing the Insular Force in question, includes the 
men of that force. If the men of the Insular Force are enlisted men of the 
Navy, of which fact there seems to be no doubt, the conclusion of that decision 
must be accepted as a proper construction of the law. 

Subsequently to that decision the Secretary of the Navy requested decision 
of the comptroller .whether for pay purposes under said act of May 18, 1920, 
native stewards and native cooks are to be classified as cabin, wardroom, 
steerage, or warrant officers’ stewards and cooks; and whether native mess 
attendants are to be classified as mess attendants, first, second, or third class. 
In answer thereto by letter of December 17, 1920, the comptroller stated that 
the enlisted ratings for which base pay is prescribed in section 6 of the act 
of May 18, 1920, were intended as classes of ratings rather than specific ratings; 
that said classification does not include any of the enlisted ratings of the 
Insular Force, nor does the act make provision for discontinuing the insular 
ratings or adapting them to the classified ratings, and therefore they existed 
as ratings for which no base pay is especially provided. *The comptroller 
stated, however, that under section 7 of the act of June 4, 1920, 41 Stat., 836, 
authorizing the Secretary of the Navy thereafter to establish grades and ratings 
for the proper administration of the enlisted personnel of the Navy and Marine 
Corps, the Secretary is authorized to determine the proper class in the mess- 
man branch in which native stewards, cooks, and mess attendants of the 
Insular Force of the Navy should be placed in order to conform with the classi- 
fication of ratings for which base pay is prescribed in the act of May 18, 1920. 

With the facts now submitted is a statement by the Chief of the Bureau of 
Navigation, under date of July 8, 1921, to the effect that no regulations or 
instructions have been promulgated relative to classifying the enlisted men of 
the Insular Force as provided under the act of May 18, 1920. 

It is apparent that as to pay under the act of May 18, 1920, the enlisted 
men of the Insular Force are entitled to pay under the classification stated 
therein; that authority to determine their proper classification thereunder 
vests in the Secretary of the Navy; but that as late as July 8, 1921, the Secre- 
tary had not determined their classification. 

Since the base rate of pay of the men in the Insular Force depends upon the 
classification given them under the acts of May 18 and June 4, 1920, until 
administrative action is taken fixing their classification their rates of pay 
under the act of May 18, 1920, can not be determined, and therefore question 
(@) can not be more definitely answered. 

Because of the necessarily indefinite answer to question (@), questions (b) 
and (c) are not now considered. 


You now ask further consideration of the questions as originally 
submitted in view of the fact that the department has adopted the 
following classification of the Insular Force as provided in the acts 
of May 18 and June 4, 1920: 


Ratings. Class for pay purposes. 
Native coxswain_________ ode ee Lak nee foe EY 6 Coxswain. 


Native seaman Seaman Ic. 

Native ordinary seaman Seaman 2c, 

Native machinist’s mate 1c____-___._-_-.._-_._____ Machinist’s mate Ic, 
Native machinist’s mate 2c_______________.__..__.._._.Machinist’s mate 2c. 
Native fireman 1c__________- 5 ai _.._.-Fireman Ic. 

Native fireman 2¢__- Baad vis Fireman 2c. 

Native coal passer Fireman 3c. 

Native steward_- ‘3 : _..-_Warrant officer’s steward. 
Native Warrant officer’s cook. 
Native Mess attendant 3c, 
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The act of May 18, 1920, provides base rates of pay according to 
class of rating instead of specific rates of pay for each rating as pro- 
vided in prior laws. That act does not change any ratings but fixes 
a rate of pay for each rating according to the class in which the 
rating falls. For all ratings falling within that classification the 
act is specific as to when the new rates of pay are to commence. 
Some ratings, including the Insular Force ratings, do not fall within 
that classification. By the act of May 13, 1908, 35 Stat. 128, Con- 
gress vested sole authority to change ratings in the Navy in legis- 
lative action, and therefore when the act of May 18, 1920, was passed 
the Secretary of the Navy was without authority to determine the 
pay class of a rating. It must be presumed that Congress acted with 
full knowledge of these facts, and therefore with knowledge that 
without further legislative action the insular ratings could not apply 
to the new pay classification. That presumption is supported by fact 
that in the act of June 4, 1920, 41 Stat. 836, Congress vested in the 
Secretary of the Navy authority to establish such grades and ratings 
as may be necessary for the proper administration of the enlisted 
personnel of the Navy and Marine Corps. By that act the Secretary 
was authorized in his discretion to determine the class in which the 
Insular Force should be placed in order to conform with the classifi- 
cations of pay under the act of May 18, 1920. 

The language of section 6 of the act of May 18, 1920, indicates an 
intent to fix a specific date from which the rates of pay as provided 
therein should commence. However, the fact that the law was 
enacted with full knowledge that the Insular Force ratings did not 
fit into the classes of base pay therein authorized, and that their 
classification could not be determined by administrative action, makes 
it extremely doubtful whether such intention applied as to those 
ratings. 

In view of the fact that under existing laws the insular ratings 
could not apply to the classification established by the act of May 18, 
1920, and that later, when authority was vested in the Secretary of 
the Navy by the act of June 4, 1920, to determine their classification, 
such was made discretionary, I am of opinion that it was the legis- 
lative intent that the pay rates established by the act of May 18, 1920, 
should not apply to the Insular Force ratings prior to the date on 
which the Secretary of the Navy determined their proper classifica- 
tion under authority vested in him by the act of June 4, 1920. 

Accordingly you are advised that the enlisted men of the Insular 
Force are entitled to the benefits of base rates of pay as established by 
section 6 of the act of May 18, 1920, according to the classification of 
their ratings as stated in your letter, such benefit to begin from date 
the Secretary of the Navy determined their classification for pay 
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purposes under the act of May 18, 1920. It does not appear in your 
submission when such classification was announced. 

While not intending to disregard article 1869, Navy Regulations, 
it would seem advisable to require the men concerned to make claim 
on this office for all arrears of such pay accrued prior to January 
1, 1922. 


COAL CONTRACTS—REPEAL OF TRANSPORTATION TAX AS 
AFFECTING PRICE. 


Where contracts for furnishing coal to the Government provide that the stated 
price is subject to increase or decrease in case of increase or decrease in 
freight rates, repeal of the transportation freight tax entitles the Government 
to a reduction in the price of the coal equal to the amount of the tax. 


Comptroller General McCarl to the Secretary of the Navy, February 1, 1922. 


I have your letter of January 21, 1922, requesting decision of a 
question presented as follows: 


I have the honor to refer to several contracts entered into between the Burean 
of Supplies and Accounts, Navy Department, and various coal suppliers which 
contain a provision as follows: 

“Prices as herein stated will be subject to increase or decrease in case of 
increase or decrease in freight rates, as may be applicable to the coal furnished 
hereunder.” 

These contracts were entered into prior to the passage of the revenue act of 
1921, which was approved November 23, 1921. Therefore, at the time these con* 
tracts were entered into there was an internal revenue tax levied on freight 
rates, and it is assumed that the contractors, in submitting their bids, included 
not only the freight charges but also the tax thereon in the prices named and 
the contracts require the payment of the freight charges and the tax thereon by 
the contractor. 

On the repeal of the freight tax referred to, this matter was taken up by the 
Bureau of Supplies and Accounts with the various contractors and they were 
asked to state whether they will reduce the price of coal shipped after January 
first, 1922, when no tax on freight will be required by the amount of such tax. 
Many of the contractors have replied that the tax was included as a part of their 
price and that consequently all shipments made after January first, 1922, will be 
billed by them at the contract price, less the amount of the freight tax, which 
they will not now be required to pay. A few of the contractors, however, have 
stated in their replies that they do not consider the tax on freight as being cov- 
ered by the provision in the contract above quoted and that paytmg such tax on 
shipments made under the contract has been a hardship on them and they ac- 
cordingly decline to make a reduction in the price of coal on account of the ship- 
ments made after January first, 1922, when the freight charges thereon are free 
from tax. 

The opinion of the Comptroller General is therefore requested as to whether 
the provisions contained in these contracts and above quoted will authorize the 
Navy Department to reduce the price contained in these contracts on account of 
the elimination of the freight tax as above outlined and whether such reduction 
in price can be made without the consent of the contractor. 


The tax in question is the tax imposed by subdivision (a) of section 
500, Title V, of the act of February 24, 1919, 40 Stat., 1101, which 
provides: 


That from and after April 1, 1919, there shall be levied, assessed, collected, 
and paid, in lieu of the taxes imposed by section 500 of the revenue act of 1917— 
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(a) A tax equivalent to 3 per centum of the amount paid for the transporta- 
tion on or after such date, by rail or water or by any form of mechanical motor 
power when in competition with carriers by rail or water, of property by freight 
transported from one point in the United States to another; and a like tax on 
the amount paid for such transportation within the United States of property 
transported from a point without the United States to a point within the United 
States. 


Section 502 of the same act contains the following provisions: 


That each person receiving any payments referred to in section 500 shall col- 
lect the amount of the tax, if any, imposed by such section from the person 
making such payments, and shall make monthly returns under oath, in dupli- 
cate, and pay the taxes so collected * * * to the collector of the district 
in which the principal office or place of business is located. 

No carrier collecting the taxes imposed by subdivision (a) or (b) of section 
500 shall be required to list the amount of such tax separately in any bill of 
lading, freight or express receipt, or other similar document, if the total 
amount of the transportation charge and the tax is stated therein. 


From these provisions it is shown that the tax was payable by the 
shipper to the carrier with the transportation charges and consti- 
tuted a part of the cost of transportation. Any increase or decrease 
in such tax would increase or reduce the shipper’s expense for trans- 
portation, the same as would an increase or decrease in the carrier’s 
charges and would likewise affect prices on supplies or material sold 
at delivered prices. It would appear, therefore, that the term 
“freight rates” as used in the contracts in question was intended to 
and does include all items which go to make up the amounts the 
shipper was required to pay to the carrier in connection with the 
shipment. 

This is not to be understood as a final determination of the rights 
of the contractors. The contracts have not been submitted so that 
all the terms could be considered, but on the submission as made there 
is no authority in the administrative department to do other than pay 
that which will conserve the interest of the Government, and in the 
payments there should be withheld the amount of the tax which 
would otherwise have been payable thereon as a part of the trans- 
portation charges, but for repeal of the tax effective January 1, 1922. 
Any claims the contractors may have arising out of the payments as 
made by the administrative department may properly be submitted 
to the General Accounting Office for settlement. 


TRANSPORTATION OF ENLISTED MEN RETURNING FROM 
ABSENCE WITHOUT LEAVE. 


Mere suspicion or opinion of an officer that an enlisted man is unreliable and 
not to be trusted to travel alone after having made atonement for offense 
of absence without leave in accordance with sentence of court-martial is 
insufficient to charge the man with cost of transportation of himself and 
guards to a new station to which he has been ordered. 
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Decision by Comptroller General McCarl, February 1, 1922. 

Louis Drago, of 530 East One hundred and seventy-fifth Street, 
New York, N. Y., formerly a private of Company C, Fifth Infantry, 
United States Army (Army serial No. 357892), requested August 25, 
1921, review of settlement No. 775488, dated August 25, 1921, War 
Department Division of this office, by which was settled his claim 
for arrears of pay during his service in the Army, April 21, 1917, 
to January 9, 1919, and by which he was found indebted to the Gov- 
ernment in the sum of $316.67. Among the debit items in his ac- 
count was one of $329.46—reported as for transportation, $74.86; war 
tax, $17.60; and subsistence, $37. In response to a request for 
information as to this charge of $329.46, the Adjutant General of 
the Army reported, December 30, 1921, as follows: 


With respect to the items of transportation (which includes war tax) and 
subsistence, the following information is furnished: The transportation was for 
three (3) men (Prisoner Drago and two guards) from Camp Merritt, N. J., to 
Camp Beauregard, La., and two (2) men from Camp Beauregard, La., to 
Camp Merritt, N. J. The subsistence was commutation of rations, at the pre- 
scribed rate, for three (3) men for four (4) days, going, and for two (2) men 
for four (4) days, returning. 

The circumstances out of which these charges grew are as follows: On May 
17, .918, Louis Drago, then a private of Company C, 5th Infantry, stationed in 
the Canal Zone, Panama, was sent to Walter Reed General Hospital, Washing- 
ton, D. C., for treatment. Upon his discharge from Walter Reed General Hos- 
pital on July 9, 1918, he was ordered to report to Hoboken, N. J., for transporta- 
tion to his organization in Panama. Drago consumed ten (10) days in report- 
ing from Walter Reed General Hospital to Hoboken, N. J. Upon his arrival at 
Hoboken he was charged with A. W. O. L., tried by Summery Court, found 
guilty, and fined ten ($10.00) dollars. The sentence was approved July 24, 
1918. Drago was detained in the stockade at Camp Merritt, N. J., awaiting 
an opportunity to transfer him to Panama, in order to rejoin his organization. 
Before he could be sent to Panama, however, the 5th Infantry was ordered to 
the United States and sent to Camp Beauregard, La., preparatory to being sent 
overseas. It was then decided to return Private Drago to his organization at 
Camp Beauregard, La. It was stated by the prison officer, however, that Drago 
was unreliable, and that from the attitude of the soldier during confinement, 
and from various incidents occurring during that period, it was not believed 
that the soldier would voluntarily return to his organization. An effort was 
made to secure advice from his commanding officer, but no officer of his organi- 
zation would vouch for his reliability, and Private Drago was accordingly, on 
October 30, 1918, sent under guard to Camp Beauregard, La. 


Paragraph 110, Army Regulations, 1913, contemplates the furnish- 
ing of transportation and subsistence at the expense of an enlisted 
man when reporting from furlough at a station other than his own, 
or so reporting after absence without leave, and if the soldier can not 
be trusted to make the journey to his proper station, he is, under this 
regulation, chargeable with the cost of transportation and subsistence 
of the necessary guard. Under paragraph 127, Army Regulations, 
similar provision is made in the case of deserters. These regulations, 
in this respect, have received the implied or specific approval of the 
accounting officers. 2 Comp. Dec., 415, 417, 14 id., 490 and 778; 16 
id., 480; 17 id., 1002, 
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In the present case, however, claimant was at his proper station 
en route, at Government expense, under orders, to rejoin his com- 
pany. While awaiting transportation there the station of his com- 
pany was changed. He had been punished as for absence without 
leave July 9 to 19, 1918, for failing to report promptly at Hoboken 
after his discharge from the Walter Reed General Hospital, Wash- 
ington, D. C., by sentence of a court-martial to pay a fine of $10, but 
expiation or atonement had been made for that offense upon deduc- 
tion of the fine and pay for the unauthorized absence, and no further 
punishment therefor could be inflicted upon him. 

While so at his proper station, awaiting transportation and charged 
with no offense, his superior officer formed the opinion that claimant 
was unreliable and could not be trusted to travel alone to rejoin his 
company. But this conclusion of his superior officer did not alter the 
Government’s obligation to transport claimant to the new station 
of his organization. It has been said, 21 Comp. Dec., 842, 845, that 
“the Government is obligated to transport its officers, as well as en- 
listed men, who have been assigned to a new station;” and to which 
may be added, such guards or attendants as it may be necessary to 
send with them. To charge claimant with the cost of the transporta- 
tion and subsistence of himself and guards on a change of station on 
the mere suspicion or opinion of an officer that he is unreliable and 
can not be trusted, amounts to a deprivation or forfeiture of pay by 


order of his superior, and this can not be done. 3 Comp. Dec., 676, 
678. 

I am of opinion that claimant was improperly charged with the 
sum of $329.46, cost of transportation and subsistence of himself and 
guards between Camp Merritt, N. J., and Camp Beauregard, La., and 
the settlement is modified to conform to this view. 


TELEGRAMS. 


When there are two rates for telegram service of equal dispatch the Govern- 
ment is entitled to the cheaper rate, of which fact the telegraph companies 
are required to take notice and bill the messages accordingly. 


Comptroller General McCarl to the Secretary of the Treasury, February 

3, 1922: 

I received January 6, 1922, your request for review of the action 
of the Treasury Department Division of this office in disallowing 
by settlement No. 12374, dated October 11, 1921, in the accounts of 
J. L. Summers, disbursing clerk, Treasury Department, the sum of 
$0.22, being the difference between the night-letter rate of $0.48 and 
night-message rate of $0.26, for a twelve-word telegram from Delrey, 
California, to Washington, D. C., in November, 1920, via Postal 
Telegraph line. 
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It is evidenced that the message as submitted for transmission was 
marked. “ NL,” i. e., night letter, and that the message was so consid- 
ered and handled accordingly. 

In refusing to refund this amount to the disbursing officer the 
telegraph company contends that the classification of night letter 
put on the telegram by the sender should govern in determining 
the rate. 

So far as available facts evidence there is no difference between 
night letter and night message service. The rates vary with the 
distance the message is to be sent and the number of words used. 

It is the established commercial practice that night messages and 
night letters, being the same class of service, the lowest rate is to 
be applied whenever there is a choice available. 

Up to and including July 1, 1919, it had been specifically stated 
in orders by the Postmaster General that in cases where the night- 
letter rate of the telegraph companies is less than the night-message 
rate fixed for the transmission of official communications, the Gov- 
ernment is to be given the advantage of the lower rate. 

Under the Postmaster General’s order of July 1, 1920, No. 4352, 
Government messages are subject to prevailing commercial practices. 

I am of the opinion that where there are two rates for service of 
equa] dispatch, the Government is entitled to the cheaper rate, of 
which fact the telegraph companies are bound to take notice and 
bill the messages accordingly. 

Upon a review of the matter no differences are found and the 
settlement is sustained. 


SUBSISTENCE—LAUNDRY, STREET CAR FARE, TAXICAB FARE. 


Under proper travel regulations the expense of laundering, cleaning, and 
pressing clothes may be distributed and charged against the maximum 
subsistence allowance for each day of a preceding period, instead of charg- 
ing the entire amount of the bill for the period against the maximum 
for day of delivery. 

Street car fare incurred by officers and employees of the Government in going 
daily from their hotel to place of temporary employment and in returning 
to the hotel after the day’s work is done, at places other than their 
designated posts of duty, is always an expense of subsistence chargeable 
against the daily maximum of $5. 

When there are no street cars available in the place an officer or employee 
of the Government is on temporary duty, taxi, bus, or hack fare may be 
charged against the maximum subsistence allowance under the same con- 
ditions prescribed for use of street cars, upon proper showing of the 
necessity for the more expensive conveyance. 


Comptroller General McCarl to the Secretary of the Treasury, February 

3, 1922: 

I have your letter of December 23, 1921, submitting with a re- 
quest for decision thereon certain proposed changes in the regula- 
tions governing traveling expenses of officials and employees of the 
Internal Revenue Service. 
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Briefly stated the changes in question are as follows: 
Section 1555-8 of the regulations provides for allowance of 
charges for laundering and pressing clothes in amounts not to ex- 
ceed an aggregate of $3 per week under conditions prescribed by 
the regulations, with a provision that charges shall not be prorated 
over a number of days but shall be charged as an expense of the date 
on which delivered. The proposed changes reduce this maximum 
weekly allowance to $2.80, adds the expense of “cleaning” clothes 
to the allowance, and provides that— 

The expense of laundering, cleaning, and pressing clothes being cumulative 
and not actually incurred in one day, the charge for a period, although it 
should be entered in the account as of the date of payment, will be held 
to be distributable among the preceding days of the period and allowed to 


the extent that the expense for subsistence, exclusive of Jaundering, cleaning, 
and pressing clothes on such days is less than $5.00. 


The change in the amount of the aggregate maximum weekly 
allowance and the inclusion of charges for cleaning clothes in the 
allowance are matters of administrative discretion and responsi- 
bility. The proposed change in the method of charging such ex- 
penses against the daily maximum is not in accord with established 
ruling and practice. The rule has been to charge the payment for 
each delivery as subsistence expense of the day the laundry was re- 
turned. I find no sound basis for such a rule. The nature of the 
expense negatives the theory that it is an expense of any one day. 
It in fact represents an accumulated expense and the regulation 
properly may provide a practical procedure by distribution of the 
weekly allowance over the several days of the weekly period. It is 
a matter to be determined by regulation and there is no legal objec- 
tion to the proposed regulation in this respect. 

Other proposed changes in regulation affect street car fare, and 
taxi, bus, or hack fare as items of traveling expense. The proposed 
regulation allows necessary car fare to officers and employees on 
allowance of actual expense of subsistence at places other than their 
designated post of duty incurred in going daily from their hotel to 
place of temporary employment and in returning to the hotel after 
the day’s work is done. Such car fare is held by the regulation to 
be an expense of subsistence chargeable to the daily maximum 
of $5 allowed by law for such expense; provided that when it is 
clearly shown that such expense was necessarily incurred because of 
the impossibility of securing suitable hotel accommodations con- 
venient to the place of employment, the car fare will be regarded as 
a traveling expense and allowed as such the same as car fare in 
going from one place of duty to another in the same city. 

This proposed regulation is not in harmony with law and estab- 
lished ruling in so far as it undertakes to treat car fare from and to 
a trayeler’s hotel as a traveling (transportation) expense not inci- 








DECISIONS OF THE COMPTROLLER GENERAL, 405 


dent to the subsistence of the traveler. It is upon the assumption 
that hotel accommodations within walking distance of the place of 
employment can not be secured that such car fare becomes an item 
of necessary expense. In any case it is incidental to subsistence and 
chargeable to the subsistence maximum. It is assumed that travelers 
will not unnecessarily incur expense for car fare where hotel accom- 
modations are had or may be had within easy walking distance of 
the place of employment. 

The proposed regulation provides as to taxi, bus, or hack fare, 
that when there are no street cars in the town or city in which the 
officer or employee is officially employed such fare will be allowed 
under the conditions prescribed for the use of street cars, and that 
when taxi, bus, or hack is used in preference to street cars where 
the latter are in operation, a written statement of the necessity for 
the more expensive conveyance shall be made in the diary and ex- 
pense account or in a letter attached to the account, which must be 
approved by the proper administrative office. There is no legal ob- 
jection to this provision, it being understood that the General Ac- 
counting Office reserves its right to determine in any case the neces- 
sity for the use of the more expensive conveyance in preference to 
street cars. 

The views herein expressed in so far as approval of the regula- 
tions is concerned are to be understood in a general sense, and the 
legality of any particular provision is for determination should it 
specifically come in question. 


DAMAGES TO PRIVATE PROPERTY BY ARMY. 


In determining responsibility for damages to private property incident to the 
training, practice, operation, or maintenance of the Army, it must be 
affirmatively shown that the claimant himself has been free from contribu- 
tory negligence. 

Decision by Comptroller General McCarl, February 3, 1922: 

Ernest G. Favier applied November 21, 1921, for review of settle- 
ment No. 793593, dated October 7, 1921, wherein the War Depart- 
ment Division of this office disallowed his claim for $101.88 as re- 
imbursement for the cost of repairing the damage to his automobile, 
occasioned by a collision December 6, 1920, with an Army truck 
at the intersection of Commonwealth Avenue and Ash Street, West 
Newton, Mass. 

The Army truck was proceeding along Commonwealth Avenue at 
a rate of speed admitted by all concerned to be approximately 15 
miles an hour and was making a turn into Ash Street when the 
collision occurred. The claimant was proceeding in his automobile 
along Commonwealth Avenue in the same direction as, and just in 
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the rear of, the Army truck at a rate of speed found by a board of 
officers appointed to investigate the collision to be 20 miles an hour. 
The driver of the Army truck gave no signal when making the turn 
and the claimant increased his speed in an attempt to pass it, but 
the rear fender and wheel were struck by the front wheels of the 
Army truck. The claim is for $101.88 repairs, which it is claimed 
should be borne by the United States on the ground that the driver 
of the Army truck was negligent in not giving a signal before at- 
tempting to make the turn into the intersecting street. 

The act of June 5, 1920, 41 Stat., 965, makes appropriations— 

For payment of claims for damage to and loss of private property incident 
to the training, practice, operation, or maintenance of the Army that have 
accrued or may hereafter accrue * * * Provided, That settlement of such 
claims shall be made by the Auditor for the War Department upon approval 
and recommendation of the Secretary of War, where the amount of damages 
has been ascertained by the War Department, and payment thereof will be 
accepted by the owners of the property in full satisfaction of such damages. 

It has been held under similar provisions and in accordance with 
well settled principles that the proximate cause of the damage must 
have been the negligence of the agent of the United States and that 
the claimant himself must have been free from contributory negli- 
gence. 26 Comp. Dec., 517, 27 id., 187. One of the enlisted men 
on the Army truck stated under oath he believed one of the men 
gave the turn signal and that the Army truck had begun to turn 
when claimant increased speed to pass before the truck turned. It 
does not necessarily follow that if the Army truck gave no signal 
the United States is liable for the damage to claimant’s automobile. 
The question yet remains as to whether claimant was free from fault. 

The two vehicles were running in the same direction, the car of 
the claimant at a higher rate of speed than the Army truck when 
the intersection of the avenue and the street was reached. Under 
such conditions the claimant could not rely alone on the giving of 
a signal if the driver of the Army truck intended to turn into the 
intersecting street, but a crossing being reached it was incumbent 
on claimant himself to take precautions. There is no showing that 
this was done and it can not be held the accident was solely the fault 
of the Army truck. . 

Upon review of the matter no differences are found and the settle- 
ment is sustained. 


AVIATION-DUTY PAY. 


As actual flights are a condition precedent to allowance of increased pay for 

aviation duty in the Navy, an enlisted man may not be paid the increase 
during any period he is confined in hospital by reason of an injury sus- 
tained in flying which precluded his resumption of flight duty. 
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Comptroller General McCarl to Lieut. W. E. Morton, United States Navy, 

February 3, 1922: 

I received on November 12, 1921 danseg the Secretary of the Navy, 
your request of August 17, 1921, for decision whether you are au- 
thorized to pay to Thurman W. Marshall, Q. M. ic., United States 
Navy, increased pay for duty involving actual flying in aircraft dur- 
ing the period he has been confined in hospital by reason of an in- 
jury received in flying. You state that Marshall 
was attached by department’s orders to NC#4 sea plane, recruiting flotilla, 
Baton Rouge, La., and was in receipt of flight orders which entitled him to 
fifty per cent increase in pay. On December 10th, 1919, Marshall was injured 
and was immediately sent to the Baton Rouge Sanitarium; he was later trans- 
ferred to the naval hospital, New Orleans, La., and again transferred to the 
naval hospital, Brooklyn, N. Y. 

The diagnosis was “fracture, right humerus, simple, probable 
recevery, indefinite.” The period for which flying pay is claimed is 
not stated by you, but Marshall in a letter dated September 28, 1921, 
with the papers, claims flying pay from December 11, 1919, the day 
following the injury. Evidently, therefore, flying pay was discon- 
tinued immediately following the injury. It is also stated that 
Marshall has not been detached from duty involving flying, although 
it is apparent that he has performed no such duty since December 
10, 1919. 

The act of March 3, 1915, 38 Stat., 939, so far as here material, 
provides: 

Hereafter enlisted men of the Navy or Marine Corps, while detailed for 
duty involving actual flying in aircraft, shall receive the pay, and the per- 
manent additions thereto, including allowances, of their rating and service, 


or rank and service, as the case may be, plus fifty per centum increase there- 
of: * * *, 


It has been held, 23 Comp. Dec., 589; 24 id., 11, that the mere 
detail to duty involving actual flying in ‘eirdcadt' i is not sufficient to 
entitle personnel of the Navy and Marine Corps to the increased pay, 
but that actual flights are necessary before a right to the increased 
pay accrues. See also 24 Comp. Dec., 232, 234. 

General Order No. 377 of March 14, 1918, provides: 


1. All naval personnel detailed for duty involving actual flying in aircraft 
shall, while so detailed, make flights in such frequency that at no time shall 
more than one calendar month intervene between flights. 

2. In any case where more than one calendar month shall have intervened 
without a flight being made, flight orders will be held as in abeyance after 
the expiration of the first successive calendar month and will confinue to be 
held in abeyance until the first of the succeeding month in which a flight 
is made. The receipt of increase in pay and allowances for duty involving 
flying will be prohibited during the period in which flight orders are in abey- 
ance, 

8. In the case of individuals failing to perform a flight because of physical 
disability incident to flying, flight orders during the period of such disability 
will be considered as fully in effect. 


So far as appears, this case comes squarely within the third para- 
graph of this order, and the legality of that paragraph is for con- 
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sideration. The statute makes no exception, actual flights are a 
condition precedent to allowance of the increased pay; and as with- 
out exception the law requires actual flying to entitle an officer or 
enlisted man to the increased pay, the regulation of the Navy De- 
partment contained in paragraph 3 of General Order No. 377 of 
March 4, 1918, is without support of law and without effect. As 
claimant did not fly and it appears was not in physical condition to 
fly subsequent to December 10, 1919, you are not authorized to pay 
him the increased pay for any period after that date. The voucher 
and related papers are returned herewith. 

Luskey’s case, decided by the Court of Claims, November 7, 1921, 
has not been overlooked; that decision is not, however, accepted as 
final nor as applicable to the facts involved in the present case. 


LIQUIDATED DAMAGES. 


Under a contract providing for payment of liquidated damages for delay in 
completion, excepting delays due to action of the Government, suspension 
of work by the Government does not necessarily entitle the contractor to 
an extension of time for the entire period covered by the suspension, but 
only to the number of days during which the action of the Government 
was the only cause that prevented work. ' 


Comptroller General McCarl to the Secretary of the Interior, February 3, 

1922: 

With reference to the claim of Gagnon & Co. for payment of 
an amount withheld as liquidated damages in final settlement 
under contract dated July 6, 1915, for the construction of a brick 
schoolhouse on Crow Indian Reservation in Montana, you have trans- 
mitted to this office by letter dated January 18, 1922, a file of papers 
consisting principally of correspondence between the office of the 
Commissioner of Indian Affairs and subordinates in the Indian 
service relative to a period of delay caused by the United States and 
for which liquidated damages were charged. 

The contract in question provided for the completion of the work 
within 135 working days from date of receipt of notification of ap- 
proval by the Secretary of the Interior. Such notification was re- 
ceived September 8, 1915. Therefore, the work was required to be 
completed on or before February 16, 1916. The work was not com- 
pleted until September 12, 1916, and liquidated damages have been 
withheld for the number of days, exclusive of Sundays and legal 
holidays, between February 16, 1916, and September 12, 1916. 

The contract further provided that the liquidated damages stipu- 
lated therein would not be charged for delays for which the United 
States was responsible. Numerous causes were assigned by the con- 
tractor for different portions of the delay period, and it has been 
definitely and finally determined, in so far as the executive branch 
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of the Government is concerned, that the only period of delay for 
which liquidated damages are not chargeable is that caused solely 
by the Government’s order to suspend work on January 31, 1916. 
You have determined that work was resumed by order of the Govern- 
ment on March 16, 1916, and that there were 39 days, exclusive of 
Sundays and legal holidays, during the period of suspension. It 
does not follow, however, that the contractor was entitled to an ex- 
tension of time to the extent of 39 working days by reason of such 
suspension. He is entitled to an extension for such number of work- 
ing days only as were the equivalent for working purposes of the 
time final completion was actually delayed by reason of the Govern- 
ment’s action. It was for the determination of this equivalent that 
the matter was referred to you by letter dated July 20, 1921. 

In view of the fact that there was a delay from January 16, 1916, to 
March 28, 1916, incident to the determination of a question relative 
to flooring—a delay for which it has been determined that the con- 
tractor was responsible—and the further fact that the weather was 
extremely cold during February and the first part of March, 1916, it 
is quite probable that little or no delay in final completion was actu- 
ally due to the action of the Government. These are proper matters 
for consideration in determining how many working days the con- 
tractor was actually delayed by the Government. If, due to the cold 
weather, the flooring question, or any other cause, no work would 
have been performed during the period from January 31, 1916, to 
March 16, 1916, even though the Government had not ordered a sus- 
pension of the work during said period, then the contractor was not 
delayed by the action of the Government and is entitled to no exten- 
sion of time or relief from damages by reason thereof. 

If, after taking all facts and conditions into consideration, you 
shall find that a specific number of days is the reasonable equivalent 
for working purposes of the delay actually caused by the Govern- 
ment’s action in ordering suspension of the work, your finding will be 
accepted by this office and settlement will be made accordingly. The 
matter is administrative and can be determined by you alone. Until 
you make a definite finding in the matter this office can take no 
further action in the case. 


EMPLOYMENT AGENCIES. 


In the absence of a showing that the United States Employment’ Service under 
the Department of Labor was called on and failed to procure the necessary 
personal services payment of a private employment agency in filling posi- 
tions left vacant without notice is not authorized. 


Comptroller General McCarl to the Secretary of the Navy, February 4, 1922: 
I have your letter of January 13, 1922, requesting decision whether 
payment is authorized of a public bill for $6 for services of an em- 
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ployment agency rendered November 30, 1921, for the United States 
Naval Hospital at Washington, D. C., in procuring two cooks and 
a kitchen maid to replace employees who had left their positions 
without notice. 

The United States Employment Service is a part of the Depart- 
ment of Labor and has a local office in Washington for the purpose 
of placing unemployed persons in positions for which they are 
suited. There is no showing in the papers that the local office of 
the United States Employment Service was called on and was un- 
able to fill the places of the employees of the Naval Hospital who 
had left without notice. 

There existing a Government agency for the rendering of the 
service which was in this case obtained through private parties in 
the absence of a showing that the employees could not be secured 
through the Government agency the proposed payment is not 
authorized. 


SUBSISTENCE OF NAVY NURSES. 


Members of the Navy Nurse Corps assigned to duty on transports are en- 
titled to subsistence in kind, the furnishing of which is for administrative 
determination. 


Comptroller General McCarl to the Secretary of the Navy, February 7, 1922: 
I have your letter of January 16, 1922, referring for decision the 


question presented by the Chief of Bureau of Supplies and Accounts, 
as follows: 


1. The Comptroller of the Treasury has decided (per references) that mem- 
bers of the Navy Nurse Corps shall receive the same allowances for subsistence 
as members of the Army Nurse Corps. When nurses are attached to a hospital 
ship and maintain a separate mess they are entitled to commutation of rations 
under the same conditions as members of the Army Nurse Corps on duty at 
shore hospitals. When members are on detached service, where rations in kind 
can not be issued, they are entitled to commutation of rations at the rate of 
$2.50 per day. 

2. The Chaumont, Argonne, and several other vessels to be operated as pas- 
senger and cargo transports, have been added to the Navy list within the past 
month. Two nurses of the Navy Nurse Corps have been assigned to each one 
of these ships and are subsisted in one of the officers’ messes. Their status ap- 
pears to be anomalous in that they are not attached to a hospital ship, and it is 
impracticable for them to establish and maintain a separate mess. 

8. It is, therefore, requested that decision of the Comptroller General be ob- 
tained on the following questions: 

(a) Are members of the Navy Nurse Corps, assigned to naval vessels not 
hospital ships and rot maintaining separate messes, entitled to subsistence in 
kind or to commutation of rations? 

(b) If entitled to subsistence in kind, shall the treasurer of the mess in which 
subsisted be pdid the average cost of the ration for that mess, as ascertained 
from the report of the financial condition of the mess, submitted monthly to the 
commanding officer in accordance with article 1439, Navy Regulations, 1920? 

(c) If not entitled to subsistence in kind, shall such members of the Navy 
Nurse Corps be considered as entitled to commutation at the rate prescribed for 
nurses on duty at hospitals ashore, or at the rate authorized for detached duty, 
where rations in kind can not be issued? 

4. The most practi¢dl and economical method of handling this matter is be- 
lieved to be the one mentioned in (b). 
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Since the pay and allowances of the Nurse Corps (female) of the 
Navy are, by the act of May 13, 1908, 35 Stat., 146, assimilated to the 
pay and allowances of the Nurse Corps (female) of the Army, it is 
necessary to determine how nurses of the Army are subsisted when 
serving in like circumstances. 

Regulations relative to the Army Transport Service provide that 
female nurses assigned to transports may be subsisted in the saloon 
mess without charge. The saloon mess on the Army transport is a 
Government mess run under the supervision of the Quartermaster 
Corps, and therefore female nurses assigned to duty on Army trans- 
ports are subsisted in kind. By assimilation, Navy nurses assigned 
to duty on transports are entitled to subsistence in kind. 

As to just how nurses so serving shall be subsisted in kind would 
seem to be a question for administrative determination. I can see 
no objection to subsisting them in one of the officers’ messes and re- 
imbursing on public bills the treasury of that mess on the basis of the 
average cost of the ration for the mess as ascertained from the 
monthly report of the mess according to article 1439, Navy Regula- 
tions, 1920. 


PAYMENT OF INTEREST ON INTERNAL REVENUE TAXES 
REFUNDED. 


In section 1824 (a) of the act of November 23, 1921, 42 Stat., 316, authorizing 
payment of interest by the Government on internal revenue taxes refunded, 
the phrase “to the date of such allowance” fixes the date of allowance of 
the claim for refund or credit as the date to which interest will accrue, and 
not the date of actual payment of the refund. 

In computing interest on internal revenue taxes refunded the calendar month 
must be regarded as the basis, either for periods of full months or fractional 
parts thereof. The beginning date of the period for which interest accrues 
should be included, but the ending date of such period excluded. 

The appropriation for refunding taxes for the fiscal year in which the internal 
revenue taxes were paid is the appropriation available for the payment of 
interest on refund on account of said taxes. 


Comptroller General McCarl to the Secretary of the Treasury, February 
7, 1922: 


I have your letter dated January 26, 1922, requesting decision of 
three questions presented by the Commissioner of Internal Revenue 
relative to the payment of interest provided for under section 1324 
(a) of the act of November 23, 1921. 42 Stat., 316. 

The section referred to reads: 


That upon the allowance of a claim for the refund of or credit for internal 
revenue taxes paid interest shall be allowed and paid upon the total amount 
of such refund or credit at the rate of one-half of 1 per centum per month to 
the date of such allowance, as follows: (1) if such amount was paid under 
a specific protest setting forth in detail the basis of and reasons for such 
protest, from the time when such tax was paid, or (2) if such amount was not 
paid under protest, but pursuant to an additional assessment, from the time 
such additional assessment was paid, or (3) if no protest was made and the 
tax was not paid pursuant to an additional assessment, from six months after 
the date of filing of such claim for refund or credit. The term “additional 





412 DECISIONS OF THE COMPTROLLER GENERAL, 


assessment” as used in this section means a further assessment for a tax of 
the same character previously paid in part. 


The questions presented are as follows: 


(1) Does interest accrue to the date of allowance of the claim by the Commis- 
sioner, or to the date of the check drawn for payment? 

(2) Should interest be calculated at the rate of one-half of 1 per cent for 
a full month, or should fractional parts of the month be considered? If frac- 
tional parts are taken, should a 30-day month be used as the basis, or the exact 
number of days to the allowance of the claim? 

(3) Does the date of payment of the tax, or the date of action on the claim 
govern in determining the appropriation from which interest on allowance will 
be paid? For example, in adjusting a claim where the tax was fully paid in 
the fiscal year 1921, and the Commissioner allowed on January 1, 1922, a claim 
for overpayment made in the 1921 payment, should all the interest be paid out 
of the appropriation relating to the fiscal year 1921, when the cause of action 
arose, or out of the appropriation for the fiscal year 1922, when the claim 
was allowed by the Commissioner, or should part of the interest be paid out of 
the appropriation for 1921, and part out of the appropriation for 1922? 


With reference to the first question it will be noted that the pro- 
vision in the law is that “upon the allowance of a claim for refund 
of or credit for internal revenue taxes paid interest shall be allowed 
and paid * * * to the date of such allowance.” In view of 
this plain provision of the law it must be held that the date of allow- 
ance of the claim for refund or credit, and not the date of actual pay- 
ment is the date to which interest will accrue. To compute interest 
to date of actual payment in such cases would be wholly imprac- 
ticable from an administrative standpoint, and I have no doubt that 
this phase of the matter was considered by the Congress in providing 
that the interest should be allowed to the date of allowance rather 
than to the date of payment of the claim. 

The interest authorized is “ at the rate of one-half of 1 per centum 
per month.” This makes the month the basis of computation, but I 
find nothing in the law to indicate that only full months shall be 
counted. Therefore, it must be held that the interest authorized 
is payable for fractional parts of a month at the rate prescribed. 
And in the absence of any provision to the contrary the calendar 
month must be regarded as the basis. For instance, the period from 
October 1 to January 15, both dates inclusive, would be computed 
as 34} months and from February 16 to March 15 would be 1 
month. In computing time the date from which the interest is to 
accrue—such as date of payment of tax in the first case mentioned 
in the statute—should be included, but the date of allowance of the 
claim should be excluded. The rule is to include either the begin- 
ning or ending date of the period of time for the computation, but 
inasmuch as the statute requires interest to be computed to the date 
of allowance, the ending date of the period may properly be ex- 
cluded. The second question is answered accordingly. 

The third question is not so free from doubt. The act authorizing 
the payment of interest does not make an appropriation therefor. 
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Section 3220, Revised Statutes, as amended, authorizes the Commis- 
sioner of Internal Revenue, subject to regulations prescribed by the 
Secretary of the Treasury, to remit, refund, and pay back all taxes 
erroneously or illegally assessed or collected, all penalties collected 
without authority and all taxes that appear to be unjustly assessed 
or excessive in amount or in any manner wrongfully collected. 
The provision of law with reference to the allowance of credit against 
other taxes is found in section 252 of the act of November 23, 1921, 
42 Stat., 268. See also same section of act of February 24, 1919, 
40 Stat., 1085. 
Section 3689, Revised Statutes, provided: 


There are appropriated, out of any moneys in the Treasury not otherwise 
appropriated, for the purposes hereinafter specified, such sums as may be neces- 
sary for the same respectively; and such appropriations shall be deemed per- 
manent annual appropriations, 


Refunding taxes illegally collected (internal revenue): To refund and pay 


back duties erroneously or illegally assessed or collected under the internal- 
revenue laws. 


This provision was repealed from and after June 30, 1920, by 
paragraph (c) of section 1316 of the act of February 24, 1919, 40 
Stat., 1145, and it was therein provided that— 


* * * the Secretary of the Treasury shall submit for the fiscal year 1921, 


and annually thereafter, an estimate of appropriations to refund and pay back 
duties or taxes erroneously or illegally assessed or collected under the internal- 
revenue laws and to pay judgments, including interests and costs, rendered for 
taxes or penalties erroneously or illegally assessed or collected under the 


internal-revenue laws. See also section 1317 of the act of November 23, 1921. 
42 Stat., 314, 


Appropriation for such refunds on account of collections made 
during the fiscal year 1921, was made in the act of May 29, 1920, 41 
Stat., 654, in the sum of $12,000,000, of which not to exceed $1,000,000 
was made available to pay certified claims over three years old; that 
is to say, claims for refund on account of taxes collected prior to 
July 1, 1918. See 27 Comp. Dec., 20. The act of March 3, 1921, 41 
Stat., 1274, appropriated $12,000,000 for the same purpose for the 
fiscal year 1922, and authorized the use of not to exceed $8,000,000 
thereof for claims accruing prior to July 1, 1920. The deficiency 
appropriation act of December 15, 1921, 42 Stat., 337, made an 
additional appropriation of $10,635,000 for claims accruing dur- 
ing the fiscal year 1921, and $12,422,000 for claims accruing 
prior to July 1, 1920. The unexpended balances of these appro- 
priations are the appropriations available for refund of the taxes 
on which the interest now involved is authorized; and since no other 
provision has been made for the payment of the interest, I think 
it must be assumed that the intent and purpose of the law authoriz- 
ing the allowance of interest was to make said interest a part of 
the amount of tax to be refunded, in the nature of an accretion 
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thereto, and as such payable from the appropriation available for 
payment of the amount on which the interest is to be allowed. See 
my decision to you dated January 12, 1922. Therefore, I am con- 
strained to hold in answer to the third question that the appro- 
priation for the fiscal year in which the tax was paid is the appro- 
priation available for the payment of interest on the refund on 
account of said tax. 


PATENTS—PAYMENT OF ROYALTIES. 


Where the Government continues to use certain patents in the manufacture of 
arms after expiration of the fiscal year covered by a formal written con- 
tract to pay royalties an implied contract arises obligating the Government 
to continue to pay a reasonable compensation for use of the patents, which 
may be the original royalty agreed upon, if reasonable. 


Decision by Comptroller General McCarl, February 8, 1922: 

Fred C. Blenkner applied November 8, 1921, for a revision of the 
action of the Auditor for the War Department in disallowing by 
settlement No. 771112 dated May 24, 1921, his claim, amount not 
stated, for royalties on or infringement of letters patent No. 870,337, 
covering certain alleged improvements in gun sights. The patent 
in question was granted November 5, 1907, to John Y. Bassell and 
Fred C. Blenkner, and all rights thereunder were acquired by Fred 
C. Blenkner by assignment dated February 14, 1917, duly recorded 
in the United States Patent Office. It is contended that sights manu- 
factured by or for the War Department during the late war for rifles 
or machine guns or both embodied some of the features or combina- 
tions covered by said patent. 

It appears that an agreement was entered into January 16, 1911, 
between Messrs. Bassell and Blenkner and General William Crozier, 
chief of ordnance, purporting to give the United States a license “ to 
manufacture or to have manufactured, to use, and to sell gun sights 
for any caliber or model of cannon, machine gun, or firearm, possess- 
ing any or all of the features covered by or described in the follow- 
ing United States letters patent, viz: No. 870337, dated November 
. 5, 1907; No. 919525, dated April 27, 1909.” The consideration men- 
tioned in said agreement was the sum of $5,000 to be paid upon the 
execution of the contract and “an additional sum of 15 cents royalty 
for each sight that the United States may manufacture or may have 
manufactured, having embodied therein any or all of the features 
covered by the aforesaid United States letters patent, during the 
lives of those letters patent,” with a provision that should the royal- 
ties reach an aggregate of $95,000, “ thereafter all payments for 
royalty shall cease and the license herein granted shall continue in 
full force and effect.” 
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That said agreement was recognized at that time as being binding 
upon the United States only for the fiscal year ending June 30, 
1911, is indicated by the provision therein which reads: 

In the event that the payment of the sum of ninety-five thousand dollars 
($95,000) mentioned in the preceding article shall not be made from existing 
appropriations authorizing the procurement of sights possessing any or all 
of the features covered by the aforementioned United States letters patent, 
and the Congress of the United States makes future appropriations applicable 
for the procurement of these sights, the parties of the first part agree to renew 
this contract from time to time, during the lives of the aforementioned United 


States letters patent in consideration solely of the payment of the royalty 
mentioned in article 1. 


Royalties to the extent of $95,000 did not accrue during the fiscal 
year, 1911, only about 300 sights similar to the Bassell and Blenkner 
design having been manufactured by or for the War Department 
during the said fiscal year, and the option to renew the contract was 
not exercised by the United States. It does not appear that any 
payment other than the initial payment of $5,000 has been made on 
account of royalties under the patent in question. It appears that 
patent No. 919525 dated April 27, 1909, is not involved in any sights 
manufactured by or for the United States. Therefore, the claim 
in this case is based entirely upon the sight as covered by patent No. 
870337 dated November 5, 1907. 

Claimant contends (1) that the royalty agreement of January 16, 
1911, is still in full force and effect and that he is entitled to a roy- 
alty of 15 cents on each sight manufactured by or for the United 
States since said date involving any feature or combination covered 
by his patent; (2) that if said agreement expired Juné 30, 1911, he 
is entitled to royalty under an agreement implied from the action of 
the United States in thereafter manufacturing the sights; or (3) 
that he is entitled to reasonable and just compensation on account 
of infringement of his patent. 

There is no express statutory authority for making royalty agree- 
ments. Therefore, if the chief of ordnance was authorized to make 
the agreement of January 16, 1911, it was by virtue of the current 
annual appropriation for manufacturing and procuring arms and it 
is well settled that a contract made under authority of an annual 
appropriation act can not obligate the United States beyond the 
close of the fiscal year for which the appropriation was made. But 
it is noted that the contract in question was for the acquisition by 
the United States of a license—the right to manufacture gun sights 
without being subject to any interference from the contractor in 
the way of restraining orders, infringement suits or other legal 
actions. If the initial payment of $5,000 had been the sole consid- 
eration for said license, the contract. would have been wholly exe- 
cuted and there would be no question that the right acquired by the 
United States thereunder would have existed indefinitely and could 
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have been enforced at any time. The provision with reference to 
payment of a royalty at the rate of 15 cents for each sight in addi- 
tion to the initial payment of $5,000, although it could confer no 
legal rights upon the contractor subsequent to June 30, 1911, did 
not change the status of the United States as a licensee; and the 
Government could not after June 30, 1911, continue to enjoy the 
rights of a licensee, after having paid only a part of the agreed 
compensation therefor, without incurring a liability to the con- 
tractor for royalty on sights thereafter manufactured. Of course, 
the claimant acquired no right to demand that the Government use 
any of his patented features or combinations, but when the Govern- 
ment did voluntarily manufacture sights involving said features or 
combinations, such action must be regarded either as giving rise to 
an implied contract to pay a reasonable royalty thereon, or as con- 
stituting an infringement of claimant’s patent—assuming that the 
sight as manufactured by the Government did infringe claimant’s 
patent. In view of the fact that the Government had acquired a 
license to use the features or combinations covered by the claimant’s 
patent and that neither the War Department nor the claimant there- 
after took any action inconsistent with a continuance of such 
license, I think it must be held that any use of claimant’s patent 
by the Government after June 30, 1911, was a use under license, 
thereby giving rise to an implied contract, rather than a use without 
license, the remedy for which is provided in the act of June 25, 1910, 
as amended by the act of July 1, 1918, 40 Stat., 705. 

In a detailed report dated February 15, 1921, the Chief of Manu- 
facture, by order of the Chief of Ordnance, shows that the number of 
gun sights “somewhat similar to the Bassell and Blenkner design of 
sight ” manufactured since January 16, 1911, by or for the Ordnance 
Department, exclusive of the sights acquired from manufacturers 
under contracts in which the manufacturer assumed all liability for 
patent infringement, is 85,199. Of this number it appears that 1,226 
were manufactured prior to July 1, 1917, 83,335 during the fiscal year 
1918, and 638 during the fiscal year 1919. In a report dated March 9, 
1921, the patent section of the War Department Claims Board stated 
that said sights “ were manufactured by or for the Government under 
circumstances which required the assumption of patent infringement 
liability by the Government ” and that they were “ substantially simi- 
lar ” to the sights covered by claimant’s patent. From the minutes of 
the meeting of the Munitions Patents Board held March 8, 1920, it 
appears that said board found that the sights manufactured by the 
Government “come within the claims of the Bassell and Blenkner 
patent No. 870337.” I feel justified in accepting these reports and 
findings as sufficient to establish as a fact that gun sights having fea- 
tures or combinations covered by claimant’s patent have been manu- 
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factured by or for the Government since January 16, 1911, to the 
number of 85,199. 

The royalty of 15 cents per sight originally agreed upon by the 
claimant and the Government appears to be reasonable and just and 
may be accepted as the rate payable under the implied contract cover- 
ing the use of claimant’s patent subsequent to June 30, 1911. 

Upon a revision of the matter a difference of $12,779.85 is certified 
due claimant. 


PAY OF MEMBERS OF MARINE BAND. 


The pay of principal musicians and musicians of the Marine Band is that estab- 
lished by statute directly for them as members of the band, constituting 
them for pay purposes part of an independent class of the Marine Corps, 
and they are not entitled to increases of pay generally for either enlisted 
men of the Army or of the Navy. 


Comptroller General McCarl to Secretary of the Navy, February 8, 1922: 

I have your request of January 7, 1922, for a reconsideration 
of the decision of December 12, 1921, 1 Comp. Gen., 317, which held 
that principal musicians and musicians of the Marine Band are not 
entitled to increase of pay authorized for enlisted men of the Army 
by section 10 of the act of May 18, 1917, 40 Stat., 82, as amended by 
act of July 11, 1919, 41 Stat., 110, because they are not assimilated to 
enlisted men of the Army for pay purposes and therefore increases 
authorized for men of the Army do not apply to them. 

The reason they are not so assimilated is because the Congress has 
directly and separately established their pay at a fixed amount per 
month, thus setting them apart from men of the Marine Corps gen- 
erally for pay purposes, whose pay is assimilated to that of men of 
the Army. They can not be at the same time both unassimilated and 
assimilated to men of the Army for pay purposes. Having been 
expressly removed from the body of men of the Marine Corps whose 
pay is assimilated to that of Army men they continue unassimilated 
in the absence of further legislative action. See act of August 29, 
1916, 39 Stat., 612; section 24 of act March 3, 1899, 30 id., 1009; 
section 1612, Revised Statutes; Bristow v. United States, 47 Ct. 
Cls., 46. 

You admit that there is doubt that they are entitled to the increase 
of pay authorized for men of the Army by act of May 18, 1917, but 
urge that if not entitled to the Army increase of pay they must be 
entitled to an increase of pay authorized by the act of May 22, 1917, 
40 Stat., 87, for men of the Navy; in other words, that, notwith- 
standing their pay has been fixed as part of an independent class 
of the Marine Corps separately and apart from that of the pay of 
either men of the Marine Corps generally or men of the Navy, they 
nevertheless automatically come under statutes which confine the in- 
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creases of pay they authorize to men of the Army or men of the 
Navy. 

The decision that principal musicians and musicians of the Marine 
Band are not entitled to increase of pay authorized for men of the 
Army by section 10 of the act of May 18, 1917, as amended, was un- 
doubtedly correct and is adhered to. See in this connection Bristow 
v. United States, supra. 

There is no statute assimilating the pay of these principal mu- 
sicians and musicians of the Marine Band to that of enlisted men of 
the Navy. As men of the Marine Corps generally their pay would 
be assimilated to that of men of the Army. Section 1612, Revised 
Statutes. The express removal of these men of the Marine Corps 
generally for the purposes of such assimilation and the placing of 
them by themselves as part of an independent class of men of the 
Marine Corps for pay purposes, with direct pay rates, did not operate 
to assimilate their pay to that of men of the Navy. On the con- 
trary, their pay is the pay directly established for them as members 
of the band and corps and they are therefore neither enlisted men of 
the Navy for pay purposes nor assimilated to them for pay purposes. 
They can not be entitled to both their direct band pay and the dif- 
ferent pay of men of the Navy at the same time. Their right is to 
the one or the other. Were their direct band pay greater than that 
of men of the Navy as increased by the act of May 22, 1917, it would 
not be contended and could not be held that they were not entitled to 
their express band pay. It is, therefore, held that these marine 
principal musicians and musicians are not men of the Navy for the 
purposes of the pay increase authorized to the latter by the act of 
May 22, 1917. 

It may be that there is an omission to enact legislation entitling 
these principal musicians and musicians to a corresponding increase 
of pay to that conferred on men of the Army and Navy and Marine 
Corps generally by the acts of May 17 and 22, 1917, and the opera- 
tion of section 1612, Revised Statutes, but I am without authority to 
supply or bridge over an hiatus in the law. Wood v. United States, 
224 U. S., 132. 

Moreover, statutes affecting the pay of enlisted men of the Navy 
have been held not to apply to enlisted men of the Marine Corps 
unless they specifically so state. 26 Comp. Dec., 354. 

Section 6 of the act of May 18, 1920, 41 Stat., 602, to which you 
refer, applies only to enlisted men of the Navy, and section 14 of 
the act, 41 Stat., 604, does not operate to reduce the pay of these 
principal musicians or musicians of the Marine Band, and neither 
therefore affects their pay. 
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TRAVEL ALLOWANCE—NAVAL RESERVE FORCE. 


Members of the Naval Reserve Force holding enlisted ratings are entitled to 
travel allowance upon release from active duty other than training from 
place of release to place of enrollment or bona fide home or residence, 
whether enrolled prior or subsequent to November 11, 1918. 


Comptroller General McCarl to the Secretary of the Navy, February 10, 

1922: 

I have your letter of December 20, 1921, requesting decision 
whether members of the Naval Reserve Force holding enlisted rat- 
ings, who enrolled prior or subsequent to November 11, 1918, and 
have been recalled to active duty for other than training purposes, 
are entitled to travel allowance at 5 cents per mile from the place 
of release from such active duty to place of enrollment or bona fide 
home or residence, or are entitled only to transportation in kind. 

The accounting officers have ruled that enrolled members in en- 
listed ratings when released from active duty for training are not 
entitled to travel allowance of 5 cents per mile but to transportation 
in kind. 27 Comp. Dec., 955. This ruling specifically relates to 
“release from a period of training,” but may have given rise to 
the present question of the right to the 5-cent mileage on release 
from active duty. 

The acts of July 1, 1918, 40 Stat., 704; July 11, 1919, 41 Stat., 131; 
June 4, 1920, 41 Stat., 815; and July 12, 1921, 42 Stat., 124, provide 
appropriations for “transportation of enlisted men of the Naval Re- 
serve Force to and from duty, with subsistence and transfers en route, 
or cash in lieu thereof.” 

The act of February 28, 1919, 40 Stat., 1203, provides: 

Sec. 126. That an enlisted man honorably discharged from the Army, Navy, 
or Marine Corps since November eleventh, nineteen hundred and eighteen, or 
who may hereafter be honorably discharged, shall receive five cents per mile 
from the place of his discharge to his actual bona fide home or residence, or 
original muster into the service, at his option: Provided, That for sea travel on 
discharge, transportation, and subsistence only shall be furnished to enlisted 
men: Provided, That naval reservists duly enrolled who have been honorably re- 
leased from active service since November eleventh, nineteen hundred and eight- 


een, or who may hereafter be honorably released from active service, shall be 
entitled likewise to receive mileage as aforesaid. 


The act of August 29, 1916, 39 Stat., 587, establishes a Naval Re- 
serve Force composed of citizens of the United States who “ obligate 
themselves to serve in the Navy in time of war or during the existence 
of a national emergency.” By the acts of July 1, 1918, 40 Stat., 711; 
July 11, 1919, 41 Stat., 138; and June 4, 1920, 41 Stat., 834, the Secre- 
tary of the Navy was authorized to employ on active duty in time of 
peace, with their consent, certain members of the Naval Reserve 
Force. Active duty of this character is primarily in the interest of 
the Government, and whether in time of war, national emergency, or 
peace, is service rendered in order that the Navy may function. 
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As contrasted with this character of service active duty for training 
is of short duration and may be said to be in the interest of the in- 
dividual, for while it is of interest to the Government to have trained 
men subject to call these periods of instruction and training enable 
members to qualify for and be confirmed in rating; carrying a higher 
rate of retainer pay, and to maintain efficiency as a requisite to receipt 
of the retainer pay. 

The act of February 28, 1919, must be held to refer to that class of 
service which enables the Navy to function. You are accordingly ad- 
vised that a member holding an enlisted rating is entitled to travel 
allowance upon release from active duty other than training, and that 
this right is in no way affected by whether the member enrolled prior 
or subsequent to November 11,1918. Neither is this right affected by 
the fact that the appropriations provided a fund for transportation 
to be furnished the right of an enlisted man of the Navy to travel 
allowance not being limited by the provisions in the appropriation 
for transportation in kind. 1 Comp. Gen., 55. 


PAY UNDER GENERAL ORDER NO. 34—RETIRED ENLISTED MEN 
OF THE NAVY. 


Retired enlisted men of the Navy are entitled in computing their retired pay 
to include pay under General Order No. 34 by reason of citizenship acquired 
after retirement, effective from the date citizenship is acquired. 


Comptroller General McCarl to Capt. Robert H. Orr, United States Navy, 

February 11, 1922: 

I have your letter of January 10, 1922, requesting decision whether 
you should check the account of James Quinn, G. M., 1c., United 
States Navy, retired, on account of pay received under General 
Order 34, by reason of citizenship acquired by naturalization after 
retirement. 

It appears that Quinn was retired July 11, 1911, and issued certifi- 
cate of naturalization June 7, 1920; that pursuant to an opinion ren- 
dered by the Comptroller of the Treasury on November 16, 1920, 
the auditor for the Navy Department in settlement dated April 25, 
1921, allowed Quinn pay, under General Order 34, for the period 
June 7 to September 30, 1920, and that he has received credit for 
such pay since that date to the date of your letter. 

The advice requested raises the question whether a retired enlisted 
man of the Navy is entitled to credit under General Order 34 by 
reason of citizenship acquired after being retired. 

The act of March 2, 1907, 34 Stat., 1217, provides: 

That when an enlisted man shall have served thirty years either in the Army, 
Navy, or Marine Corps, or in all, he shall, upon making application to the 


President, be placed“upon the retired list, with seventy-five per centum of the 
pay and allowances he may then be in receipt of, and that said allowances 
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shall be as follows: Nine dollars and fifty cents per month in lieu of rations 
and clothing and six dollars and twenty-five cents per month in lieu of quar- 
ters, fuel, and light: Provided, That in computing the necessary thirty years’ 
time all service in the Army, Navy, and Marine Corps shall be credited. 


The question is whether the words in the act, “seventy-five per 
centum of the pay and allowances he may then be in receipt of,” so 
permanently fix the measure of the man’s retired pay as to preclude 
any change therein except as may be expressly provided by law. 

Prior to passage of the act of March 2, 1907, which governs the 
measure of retired pay of enlisted men in the Army and Navy, the 
law, act of March 3, 1899, 30 Stat., 1008, relative to retired pay of 
enlisted men of the Navy, provided that they should “receive 
seventy-five per centum of the pay and allowances of the rank or 
rating” upon which retired. The Army law, act of February 14, 
1885, 23 Stat., 305, also provided that retired enlisted men should be 
entitled to 75 per cent of the pay of the rank upon which retired. 

It has been held that the words “ pay and allowances he may then 
be in receipt of,” in the act of March 2, 1907, mean the pay and allow- 
ances to which the soldier is entitled by virtue of his rank or rating 
when retired, and therefore is not a different measure of retired pay 
from that provided in the earlier acts; also that such measure of re- 
tired pay is subject to change by reason of a change in the pay of the 
rank on the active list unless otherwise expressly provided. See 26 
Comp. Dec., 612 and 789, and decisions cited therein. 

That construction seems to be well founded and has received legis- 
lative recognition, as instanced in the ac. of May 18, 1920, 41 Stat., 
603, in which it is provided that the increases in pay authorized 
therein shall not enter into the computation of retired pay. It fol- 
lows, therefore, that the measure of retired pay, as provided in the 
act of 1907, is not absolutely fixed at 75 per centum of the pay 
the man is in receipt of when retired, but that such pay is sub- 
ject to change with a change in the active pay of the rank or rating. 

The object of granting additional pay under General Order 34 was 
“to provide adequate compensation for trained men.” It is condi- 
tional longevity pay and was not intended solely as an inducement to 
remain in the service, but primarily as a measure of the value of the 
man’s training. When the requirements and conditions under which 
it is granted are met, right to the pay accrues, 

Retired pay is compensation, and training acquired before being 
granted citizenship is no less training, as contemplated by the statute, 
than is training acquired after being granted citizenship; hence, 
when citizenship is granted all “training” (completed terms of 
service) whether prior or subsequent to date of citizenship, enters 
into its computation. it follows that the purpose of the law is as 
much fulfilled when citizenship is acquired after retirement as when 
acquired before retirement. 
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Accordingly, I am of opinion that retired enlisted men are entitled, 
in computing their retired pay, to pay under General Order 34 by 
reason of citizenship acquired after being retired, and that when so 
acquired, right to such additional pay accrues from date citizenship 
is acquired. 


ROYALTIES FROM OIL AND GAS LANDS WITHIN NAVAL 
PETROLEUM RESERVES. 


The State of California is not entitled to any portion of moneys derived from 
the products of lands in naval petroleum reserves, under provisions of 
the general leasing act of February 25, 1920, 41 Stat., 437, the last proviso 
of section 35 of that statute requiring that all such moneys shall be de- 
posited in the Treasury as “ Miscellaneous receipts.” 
Decision by Comptroller General McCarl, February 13, 1922: 

The chief of the Interior Department Division, this office, reported 
January 19, 1922, the matter of the claim presented by the State of 
California for $686,447.01, alleged to be due the State as follows: 
20 per cent of $2,759,443.41 on account of past production and 374 
per cent of $359,067.66 on account of future production, all within 
naval petroleum reserves. The items correctly computed total 
$686,539.06. 

The question arises in connection with the provisions of the act of 
February 25, 1920, 41 Stat., 437, being “ An Act to promote the min- 
ing of coal, phosphate, oil, oil shale, gas and sodium on the public 
domain.” 

It was represented on behalf of the State that there was paid into 
the Treasury under the terms of said act up to the expiration of the 
last fiscal year, solely from lands within the State of California, the 
total sum of $6,487,107.41, of which $5,430,370.88 represents past 
production and $1,006,736.53 represents future production. A state- 
ment of receipts made by the Secretary of the Interior, who is 
charged with the duty of carrying out the provisions of said act, 
shows that of the $5,430,370.88 for past production during the fiscal 
year ended June 30, 1921, $2,670,927.47 was received from lands out- 
side of naval reserves and $2,759,443.41 was from lands within naval 
reserves, and that the $1,006,736.53 for future production was made 
up of $647,668.87 from lands outside of naval reserves and $359,- 
067.66 from lands within naval reserves. By settlement No. 68985 
of August 24, 1921, 20 per centum of $2,670,927.47 and 37} per 
centum of $647,668.87, aggregating $777,061.32, was paid to the State 
of California as the amount due the State under the provisions of 
the act from receipts from lands outside of naval reserves. 

The Secretary of the Interior, in reply to the request of this office 
for an administrative report upon the matter, stated as follows: 
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In order that you may have for reference the history of the subject and a 
reference to the applicable statutes, I have to advise as follows: 

September 17, 1909, Hon. R. A. Ballinger, then Secretary of the Interior, 
wrote the President of the United States as follows: 

“T have the honor to bring to your attention the subject of the conserva- 
tion of the petroleum resources of the public domain, with special reference to 
the present and future requirements of the American Navy. The six largest 
battleships in commission or under construction are equipped for the use of 
either oil or coal and the fourteen latest destroyers use oil exclusively. * * * 
The Navy has a further interest in the conservation of the petroleum supply 
by reason of the absolutely necessary use of petroleum products for lubrica- 
tion. * * * The recommendation was made by the Director of the Geo- 
logical Survey in February, 1908, to my predecessor that the filing of claims 
to oil land in the State of California be suspended in order that the Govern- 
ment may continue the ownership of a sufficient supply of petroleum on the 
Pacific coast where other fuel is expensive. * * * The time appears op- 
portune for legislative action that will assure the conservation of an adequate 
supply of petroleum for the Government’s own needs. This legislation should 
give authority to fix the terms of disposition of public oil lands, so as to 
provide for the future demands of the Navy, and should also authorize the 
permanent reservation of such areas as the Executive, after full investigation, 
may find necessary for this Federal purpose.” 

September 27, 1909, large areas of oil lands in the State of California were 
withdrawn from all forms of location, settlement, or disposal under the mineral 
or nonmineral land laws. These withdrawals were ratified, confirmed, and 
continued by the President July 2, 1910. 

August 10, 1912, the Secretary of the Interior prepared and submitted to the 
President recommendation for the withdrawal of 38,069 acres in the Elk Hills, 
California, believed to contain a supply of oil “ for the use of the United States 
Navy.” This withdrawal was approved by the President September 2, 1912, 
and was designated as Naval Petroleum Reserve No. 1. A similar recommen- 
dation was made December 11, 1912, as to an additional area in the same general 
locality, containing approximately 29,541 acres, in the Buena Vista Hills, Cali- 
fornia, which withdrawal was made by the President and designated as Naval 
Petroleum Reserve No. 2, on December 13, 1912. Those withdrawals are still 
in full force and effect. 

Legislation having been introduced into Congress to provide for leasing on 
a royalty basis of the oil and gas deposits in the public lands of the United 
States, and it having been brought to the attention of Congress that there 
were a number of claims theretofore initiated under the mining laws which 
were in process of adjustment, Congress passed an act on August 25, 1914, 38 
Stat., 708, designed to permit of the continued operation of wells upon such 
claims pending enactment of permanent legislation by Congress. The last 
sentence of section 2 of that act provided: 

“ Any money which may accrue to the United States under the provisions of 
this act from lands within the naval petroleum reserves shall be: set aside for 
the needs of the Navy and deposited in the Treasury to the credit of a fund 
to be known as the navy petroleum fund, which fund shall be applied to the 
needs of the Navy as Congress may from time to time direct by appropriation 
or otherwise.” 

February 25, 1920, 41 Stat., 437, Congress passed what is known as the gen- 
eral leasing law. Section 18 of that act, which provided relief for certain 
equitable claims under the mining laws, made special provision in the second, 
third, and fourth provisos of the section for claims “ within any naval pe- 
troleum reserve.” 

Section 35 of the act provided for a distribution of the royalties and rentals 
received under the act, stipulating that a portion of same should be paid into 
the Treasury of the United States, a portion paid to the State in which the 
oil or gas is produced, and the remainder be placed in and used as a part of 
the reclamation fund. A proviso to said section is to the effect that— 

“All moneys which may accrue to the United States under the provisions 
of this act from lands within the naval petroleum reserves shall be deposited 
in the Treasury as ‘ miscellaneous receipts.’ ” 

Section 36 of the act provided that any royalty accruing to the United States 
under an oil or gas lease should, on demand, “ be paid in oil or gas.” 

Assuming that it was entitled to the proceeds accruing to the United States 
from development within the naval petroleum reserves, the Navy Department 
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requested this Department to require all lessors of oil lands within the reserves 
to account for and pay the portion due the United States for future production 
therefrom in kind, viz, in oil. This procedure is being followed, the oil accru- 
ing to the Government being taken in kind and held available for the use and 
disposition of the Navy. In this connection I direct your attention to a pro- 
vision in the naval appropriation act of June 4, 1920, 41 Stat., 813, dealing 
specifically with naval petroleum reserves, under which Congress authorized 
the Secretary of the Navy to take possession of lands therein not embraced 
in the claims of others, and— 

“to conserve, develop, use and operate the same, in his discretion, directly or 
by contract, lease, or otherwise, and to use, store, exchange, or sell the oil and 
gas products thereof, and those from all royalty oil from lands in the naval 
reserves for the benefit of the United States.” 

The latter provision of law has been construed by this Department as plac- 
ing under the control and for the benefit of the United States Navy not only 
all lands within said naval petroleum reserves free from claims of others, but 
devoting and setting aside for the same purpose “ all royalty oil” from all lands 
within the limits of the naval petroleum reserves. 

Accordingly, receipts from the oil and gas in said reserves, and the product 
of the lands when the royalty is taken in kind, have not been regarded by this 
Department as being subject to the division provided for in the first part of sec- 
tion 35 of the act of February 25, 1920, but that where royalties were taken in 
cash, as they had to be for past production, the entire cash royalty receipts 
should be placed in the Treasury under the terms of the proviso to said section 
35, and that where the Navy has elected, as it has, to take all future production 
in kind for the use of the Navy, the State has no cla'm thereto. 


It is clear that the claim of the State of California as made con- 
flicts with the requirement of section 35 of the act of February 25, 
1920, that all moneys which may accrue to the United States under 
the provisions of the act from lands within the naval petroleum re- 
serves shall be deposited in the Treasury as “ Miscellaneous Re- 
ceipts;” and it would make the proviso to said section unnecessary 
and meaningless. The claim also conflicts with the act of June 4, 
1920, to use, store, exchange, or sell the oil and gas products thereof, 
and those from ail royalty oil from lands in the naval reserves. The 
intendment of the proviso of section 35, in the light of previous and 
subsequent legislative and executive action, is clear. All moneys ac- 
cruing to the United States from lands within the naval petroleum 
reserves comprehend the total of such moneys however it shall accrue 
whether from operations of the Navy, directly or by contract, lease, 
or otherwise, or from royalty exactions, and the scction is thus con- 
strued. 

The claim of the State of California must be disallowed and the 
Interior Department Division, this office, will take action accordingly. 


PAY OF OFFICERS OF THE NATIONAL GUARD. 


Under section 109 of the national defense act, as amended, a captain of the 
National Guard in receipt of pay for the satisfactory performance of his 
appropriate dut’es as an officer “ not belonging to an organization” is not 
entitled also, when detailed to command an organization, to the $240 per 
year in addition to drill pay which it authorizes for captains commanding 
organizations who belong to organizations, 
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Comptroller General McCarl to Maj. P. G. Hoyt, United States Army, 

February 13, 1922: 

I received, January 12, 1922, your letter of December 19, 1921, 
requesting decision whether you are authorized to pay a claim of 
Capt. Caleb West, C. A. C., Massachusetts National Guard, as cap- 
tain in command of Ninth Company, First Coast Defense Command, 
Massachusetts National Guard, for $240 a year additional pay under 
section 109 of the national defense act, as amended by the act of 
June 4, 1920, 41 Stat., 783, for “captains commanding organiza- 
tions,” for period from April 27 to June 30, 1921. 

The supplemental roll transmitted states that Capt. West was 
detailed to command the Ninth Company, First Coast Defense Com- 
mand, Massachusetts National Guard, per paragraph 2 of Regi- 
mental Special Orders No. 11, dated April 27, 1921. 

It further appears from the submission that Capt. West at time of 
and during the detail was a member of the coast defense headquar- 
ters in the capacity of coast defense quartermaster, and has been 
paid under section 109 of the national defense act, as above amended, 
for a period from March 14 to June 30, 1921, as a member. of the 
field and staff, First Coast Defense Command, for the “ satisfactory 
performance ” of his “appropriate duties” as an officer not belong- 
ing to an organization. 

Section 109 of the national defense act, as amended by the act of 


June 4, 1920, 41 Stat., 783, provides: 


Captains and lieutenants belonging to organizations of the National Guard 
shall receive compensation at the rate of one-thirtieth of the monthly base pay 
of their grades as prescribed for the Regular Army for each regular drill or 
other period of instruction authorized by the Secretary of War, not exceeding five 
in any one calendar month, at which they shall have been officially present 
for the entire required period, and at which at least 50 per centum of the com- 
missioned strength and 60 per centum of the enlisted strength attend and par- 
ticipate for not less than one and one-half hours. Captains commanding or- 
ganizations shall receive $240 a year in addition to the drill pay herein pre- 
scribed. Officers above the grade of captain shall receive not more than $500 
a year, and officers below the grade of major, not belonging to organizations, 
shall receive not more than four-thirtieths of the monthly base pay of their 
grades for satisfactory performance of their appropriate duties under such 
regulations as the Secretary of War may prescibe. Pay under the provisions 
of this section shall not accrue to any officer during a period when he shall be 
lawfully entitled to the same pay as an officer of corresponding grade in the 
Regular Army: * * #* 


The $240 a year additional now claimed is payable to captains 
commanding organizations “ in addition to the drill pay” said section 
109 as amended authorizes, which in turn is payable to captains 
only who belong to organizations, from which it is deduced that the 
$240 additional per year is payable to captains only who belong to 
organizations. 

Capt. West has already received pay for satisfactory performance 
of duty as @n officer not belonging to an organization. He is not 
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entitled in addition to the $240 a year authorized for captains in 
command of organizations who belong to organizations. In other 
words, the statute does not contemplate that he shall at the same 
time receive additional pay under it as an officer belonging to an 
organization and as not belonging to one. 

It appears that Capt. West was a member of headquarters, First 
Coast Defense Command and coast defense quartermaster; that he 
was merely detailed to take command of the Ninth Company as 
distinguished from being permanently transferred to it, and that 
accordingly he did not during any portion of the period belong to 
the Ninth Company. 

You are advised, therefore, that you are not authorized to pay the 
voucher, 


PER DIEM IN LIEU OF SUBSISTENCE WHILE ON DUTY AT 
WASHINGTON. 


An employee assigned to duty in the field, but who is detained in Washing- 
ton, D. C., for the purpose of instruction in the duties of his new position, 
is not in a travel status during such period of detention and not entitled 
to a per diem in lieu of subsistence. (26 Comp. Dec. 451 overruled.) 


Decision by Comptroller General McCarl, February 13, 1922: 

Charles E. Molster, disbursing officer, Department of Commerce, 
applied November 28, 1921, for revision of the action of the Auditor 
for the State and Other Departments in disallowing by miscella- 
neous settlement No. 10788, dated June 4, 1921, the sum of $36, per 
diem paid by him to Mr. Chauncey P. Carter on voucher No. 34340, 
dated June 19, 1919, for the period January 22, 1919, to January 30, 
1919. 

The facts submitted are stated as detailed in a letter to claimant 
from the Bureau of Foreign and Domestic Commerce, dated No- 
vember 21, 1921, quoted as follows: 


Mr. Carter entered the bureau’s service in Washington on March 4, 1916, 
was advanced from the position of expert in the bureau to commercial agent 
in the New York district office of this bureau on September 19, 1916. On 
February 1, 1917, he was reappointed expert and returned to Washington for 
special service in the bureau. For some time prior to his appointment as 
commercial agent in charge of the bureau’s Chicago district office, January 
22, 1919, Mr. Carter acted in the capacity as assistant to the director of the 
bureau. On January 22, 1919, Mr. Carter was appointed commercial agent in 
charge of the Chicago office. His duties as assistant to the director, therefore, 
automatically ceased with the close of business on January 21, 1919. On 
January 22, 1919, Mr. Carter entered upon duty in his new capacity and was 
retained in the Washington office for the nine days in question, receiving 
special instructions as to the proper performance of his duties as commercial 
agent in charge of the Chicago office. Mr. Carter’s official station automatically 
became Chicago, with his appointment as commercial agent in charge of that 
office, January 22, 1919, and there was a very material change in his duties 
on and after January 22, 1919, as compared with his duties as assistant to 
the director, 
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The act of April 6, 1914, 38 Stat., 318, provides as follows: 


On and after July first, nineteen hundred and fourteen, unless otherwise ex- 
pressly provided by law, no officer or employee of the United States shall be 
allowed or paid any sum in excess of expenses actually incurred for sub- 
sistence while traveling on duty outside of the District of Columbia and away 
from his designated post of duty, nor any sum for such expenses actually 
incurred in excess of $5 per day; nor shall any allowance or reimbursement for 
subsistence be paid to any officer or employee in any branch of the public 
service of the United States in the District of Columbia unless absent from his 
designated post of duty outside of the District of Columbia, and then only for 
the period of time actually engaged in the discharge of official duties. 


This was followed by the act of August 1, 1914, 38 Stat., 680, 
which reads: 

Sec. 13. That the heads of executive departments and other Government 
establishments are authorized to prescribe -per diem rates of allowance not 
exceeding $4 in lieu of subsistence to persons engaged in field work or traveling 
on official business outside of the District of Columbia and away from their 
designated posts of duty when not otherwise fixed by law. For the fiscal year 
nineteen hundred and sixteen and annually thereafter estimates of appropria- 


tions from which per diem allowances are to be paid shall specifically state the 
rates of such allowances. 


The term “designated post of duty” as used in the laws quoted 
means the place where the official duties of the officer or employee 
are required to be performed. 

The granting of actual expenses of subsistence or a per diem in lieu 
thereof presupposes a travel status necessitated by official duties or 
the employee’s absence from his designated post of duty under tem- 
porary detail in connection with the duties usually performed 
thereat. 

Whether, in the absence of a law specifically so providing, a place 
can become an employee’s designated post of duty prior to the time 
he actually enters upon duty at such place it is unnecessary to decide, 
but the law is well settled that the mere designation thereof is in- 
effectual, in so far as the right to subsistence is eoncerned, to fix an 
employee’s post of duty, contrary to the fact that his duties are actu- 
ally performed elsewhere. 18 Comp. Dec., 110; 23 Comp. Dec., 8; 
25 Comp. Dec., 899; 1 Comp. Gen., 62. See also 12 Comp. Dec., 135. 

Mr. Carter performed no travel and the construction of the acts 
cited seems to me unwarranted that holds the right to subsistence 
can accrue to an employee by his mere delay in reporting for duty 
at a station, for whatsoever reason may be assigned, and any holding 
of the accounting officer to that effect will not hereafter be followed. 
Nor can I give assent to the correctness of the assertion that the de- 
tention of an employee for the purpose of instruction in the duties of 
a position to which he has been appointed or promoted is solely for 
the convenience of the Government. 

In any event, no order was issued detailing Mr. Carter to temporary 
duty in Washington subsequent to January 22, 1919, and it must be 
assumed that his delay in reporting to his duty station in Chicago was 
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not absence from a designated post of duty within the contemplation 
of travel expense laws or regulations. 

The payment in this case having been under authority of existing 
decisions of the Comptroller of the Treasury, is allowed. 

The action of the auditor is reversed and a difference of $36 is cer- 
tified for allowance in the disbursing officer’s account. 


TRANSPORTATION OF DEPENDENTS OF CONSULAR OFFICERS. 


Where the family of a consular officer returns to the United States for personal 
reasons the consular regulations do not authorize payment of their trans- 
portation expenses from the United States to a new duty station to which 
the consular officer had been transferred during absence of his family. 


Comptroller General McCarl to the Secretary of State, February 14, 1922: 

I have your letter of February 2, 1922, received in this office Febru- 
ary 10, 1922, requesting decision as to payment of transportation 
expenses of the family of a consul who has been transferred to Europe 
from his post in India. The material facts stated in your submission 
are as follows: 

The consul had been stationed in India for a considerable period. 
His wife originally accompanied him to that post, but on account of 
conditions there, including illness of a young son brought on by cli- 
matic conditions, was unable to remain there and accordingly re- 
turned to the United States at her own expense to reside temporarily. 
She had not found it practicable up to the time of the consul’s 
transfer to another post to return to his post in India. 

Paragraph 48 of the travel regulations of diplomatic and consular 
officers provides that an officer who is given designation to a new 
post while in the United States or en route thereto or therefrom, on 
leave of absence, shall be entitled to reimbursement of transporta- 
tion expenses under conditions and limitations set forth in the regu- 
lations, including expenses of his family or such portion as may be 
with him or in the United States, and transportation of his personal 
effects. 

This regulation makes provision for those cases only where the 
consul himself is on leave of absence and away from his post of 
duty. It does not provide for payment by the Government of the 
expense of returning the family from the United States to the con- 
sul’s post, old or new, they having left the consul on duty at the 
old post, no leave of absence having been granted to him, and he 
not having traveled with them or been followed by them either to or 
from the United States. The absence of the consul’s family in the 
United States was for purely personal reasons and put no obligation 
on the United States. Their return to India would have been at 
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their own expense, and it does not appear that the transfer of the 
consul to Europe increased that expense. 

The appropriation for transportation of consular officers in going 
to and returning from their posts, act of March 2, 1921, 41 Stat., 
1208, provides for payment of such expenses of officers and their 
families “under such regulations as the Secretary of State may 
prescribe.” The regulations which the Secretary has made can not 
be construed as covering the expenses now in question, nor would any 
regulation be authorized not in conformity with law. There is, 
therefore, no authority for the payment in question under this ap- 
propriation. 


TUITION OF INDIAN CHILDREN ATTENDING MONTANA 
SCHOOLS. 


In view of joint resolution of February 13, 1922, 42 Stat., 364, payment of 
tuition is authorized for Indian children enrolled and educated in Montana 
State public schools from funds appropriated for that purpose. 


Comptroller General McCarl to the Secretary of the Interior, February 15, 
1922: 


I have your letter filed on November 10, 1921, requesting review of 
the action of the Interior Department Division, this office, in dis- 
allowing by settlement No. 67072, of October 27, 1921, claim of the 


directors of school district No. 9, Browning, Mont., in amount of 
$14,471.10, covering tuition of Indian pupils attending public school, 
district No, 9, during the fiscal year 1921, the disallowance being by 
reason of section 10 of the act of February 14, 1920, 41 Stat., 421, and 
section 10 of the act of March 3, 1921, 41 Stat., 1237, which sections, 
in consideration of the grants therein made, contained provisos which 
were construed to prohibit the payment for tuition of Indian children 
attending such schools. : 

By joint resolution approved February 13, 1922, 42 Stat., 364, it 
was provided: 

Resolved by the Senate and House of Representatives of the United States 
of America in Congress assembled, That nothing contained in the provisions of 
section 10 of the Act of February 14, 1920 (Forty-first Statutes at Large, page 
421), and of section 10 of the Act of March 3, 1921 (Forty-first Statutes at 
Large, page 1237), shall be construed to preclude the payment of tuition for 
Indian children enrolled and educated in Montana State public schools, pursuant 


to annual or existing appropriations of public money for payment of such 
tuition. 


In view of the provisions of said enactment, upon a review of the 
settlement, it is reversed and the amount of $14,471.10 certified due 
claimant. 
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PAYMENT OF INTEREST ON INTERNAL REVENUE TAXES 
REFUNDED. 


On all claims allowed on and after November 23, 1921, for refund of or credit 
for internal revenue taxes, interest may be paid on amounts which repre- 
sent taxes erroneously paid or collected prior to that date and for periods 
accruing prior to that date, subject to the specific provisions of the act of 
November 23, 1931, 42 Stat., 316, with respect to the date from which in- 
terest shall be computed. 


Comptroller General McCarl to the Secretary of the Treasury, February 15, 
1922: 


You have submitted to this office for decision certain questions pre- 
sented by the Commissioner of Internal Revenue in his letter to you, 
dated February 6, 1922, relative to the payment of interest under 
authority of the provisions of section 1324 (a) of the act of Novem- 
ber 23, 1921, 42 Stat., 316. 

The provisions in question read: 


That upon the allowance of a claim for the refund of or credit for internal 
revenue taxes paid, interest shall be allowed and paid upon the total amount 
of such refund or credit at the rate of one-half of 1 per centum per month to 
the date of such allowance, as follows: (1) if such amount was paid under a 
specific protest setting forth in detail the basis of and reasons for such pro- 
test, from the time when such tax was paid, or (2) if such amount was not 
paid under protest but pursuant to an additional assessment, from the time 
such additional assessment was paid, or (3) if no protest was made and the 
tax was not paid pursuant to an additional assessment, from six months after 
the date of filing of such claim for refund or credit. The term “ additional 
assessment” as used in this section means a further assessment for a tax of 
the same character previously paid in part. 


The questions presented are as follows: 


(1) If a “specific protest” was filed at the time of payment of tax which 
was prior to the enactment of the revenue act of 1921 and the refund of such 
payment is allowed subsequent to the enactment, will interest accrue from the 
date of payment of the tax to the date of allowance of the refund? 

(2) If an additional assessment was paid prior to the enactment of this law 
and the refund of such additional assessment was allowed subsequent to the 
enactment, will interest accrue from the payment of such additional assess- 
ment to the date of allowance of the refund? 

(3) On the claims filed in the bureau and not adjusted with which no 
protest was filed and which do not represent additional assessments, will in- 
terest accrue after 6 months from the date of filing such claim until the date 
of allowance? 

In other words, is the revenue act of 1921 retroactive in the application of 
section 1324? 


The law referred to is not retroactive in the sense of authorizing 
payment of interest on claims theretofore allowed, but I find nothing 
in its provisions to indicate an intent to limit its application to re- 
funds on taxes thereafter to be paid, or to periods thereafter to ac- 
crue. The provision is remedial and therefore should not be nar- 
rowed by construction. I think the language of the provision clearly 
justifies the conclusion that it was intended to authorize the payment 
of interest in the case of all claims thereafter allowed subject to the 
specific provisions with reference to the date from which interest 
should be computed in the three different cases, to wit: Date of pay- 
ment of tax, date of payment of additional assessment, and date 
of expiration of six months after filing of claim, as the case may be. 








DECISIONS OF THE COMPTROLLER GENERAL, 431 


Therefore, each of the three specific questions presented is answered 
in the affirmative with the understanding, of course, that they relate 
- to claims allowed on or after November 23, 1921, the date of the en- 
actment. 


AVIATION-DUTY PAY—ARMY. 


An officer of the Air Service of the Army continuously assigned to duty requir- 
ing him to participate regularly and frequently in aerial flights is entitled 
to the aviation increase of pay during the time necessarily spent in travel- 
ing otherwise than by air on a change of station, if during the calendar 
month in which travel is performed, or in the succeeding calendar month, 
he has participated in the number of flights required by existing regula- 
tions. 


Comptroller General McCarl to the Secretary of War, February 16, 1922: 

I received January 19, 1922, by indorsement of The Adjutant Gen- 
eral by your order, request for decision as to the right of Air Service 
officers to increased pay for aviation duty while in transit between 
stations, where the officers concerned, immediately prior to departure 
from the old station, were on duty requiring them to participate 
regularly and frequently in aerial flights, and upon arrival at the 
new station are immediately placed on such duty at that station. 

The specific case of 1st Lieut. Oliver P. Gothlin, jr., A. S., is 
presented. 

Paragraph 3 of Special Orders No. 217, dated headquarters, Lang- 
ley Field, Virginia, September 26, 1921, is as follows: 

In compliance with letter of instructions from The Adjutant General of the 
Army, W. D., Sept. 24, 1921 (A.G. 045 92 (9 22 21), the following-named officers 
of the Air Service, now at this station, will proceed on or before Sept. 30, 1921, 
te the stations designated after their respective names, reporting upon arrival 
thereat to the commanding officer for duty. 

1st Lt. Oliver P. Gothlin, jr.. Godman Field, Camp Knox, Ky. 

Paragraph 5 of Special Orders No. 42, dated headquarters, 
Godman Field, Camp Knox, Ky., October 10, 1921, is as follows: 

The following-named officer having reported at this station, is announced as 
being on duty requiring regular and frequent participation in aerial flights; 


from the date set opposite his name: 
1st Lieut. Oliver P. Gothlin, jr., A. S., Oct. 10, 1921. 


The officer certifies as follows: 


I certify that I left Langley Field, Virginia, October 1, 1921, and arrived at 
Godman Field, Camp Knox, Ky., on the ninth of the same month, per Special Or- 
ders #217, paragraph 3, headquarters, Langley Field, Virginia ; that I was placed 
on flying status at Godman Field, Camp Knox, Ky., per Special Orders #42, 
paragraph 5, Godman Field, Camp Knox, Kentucky, dated October 10, 1921; 
that I flew a total of five hours and twenty-four minutes during October, 
1921, as shown by the records of the operations officer, Godman Field, Camp 
Knox, Kentucky; * * * that during the month of November, 1921, I flew a 
total of four hours and sixteen minutes, as shown by the records of the opera- 
tions officer, Godman Field, Camp Knox, Kentucky; and * * * that the 
finance officer refused to pay flying pay from the first to the tenth of October, 
1921, which amounted to twenty-five dollars and eighteen cents ($25.18). 


Twenty-five flights are reported to have been performed by the 
officer during the period October 10 to November 23, 1921. 
7920°—22—Vol. 1-29 
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Section 13a of the act of June 4, 1920, 41 Stat., 763, so far as here 
material, provides: 

Officers and enlisted men of the Army shall receive an increase of 50 per cen- | 
tum of their pay while on duty requiring them to participate regularly and fre- 


quently in aerial flights; and hereafter no person shall receive additional pay 
for aviation duty except as prescribed in this section. * * * 


Orders No. 6, Office of the Director of Air Service, dated February 
24, 1920, presumably having your implied or specific approval, con- 
tain the following provisions: 

4. “Flying status” is defined as that status peculiar to officers who have 
been assigned to duty “ requiring them to participate in regular and frequent 
aerial flights ” as contemplated in paragraphs 12693, A. R., 1913. 

5. (@) For flights in heavier-than-air craft, an officer is construed to have 
actually participated in regular and frequent flights during any period in which 
he has participated in aerial flights at the rate of 10 flights per month. Officers 
holding rating of airplane pilot, junior military aviator, or military aviator, 
will be required to pilot the airplane during these specified fights. * * * 

(b) In order that a proper limit may be established in connection with regu- 
larity of flights, it is construed that an officer may properly certify to his par- 
ticipation in regular and frequent aerial flights, if, in two succeeding months, 
he participates in twenty flights. This construction will be made only where in- 
clemency of weather, or other unavoidable cause, prevents an officer from mak- 
ing a total of ten flights in one month. Whenever an officer is prevented from 
flying for a portion of a month. due to leave of absence, or other cause, which, 
by regulation, has been held to technically remove an officer from flying status, 
he is only entitled to flying pay for the balance of the month, after completion 
of a sufficient number of flights, at the rate of ten flights per month, to cover said 
period. 

6. Pursuant to the policy announced in subparagraph (a) of Paragraph 5 
above, commanding officers will place flying officers on flying status immediately 
upon their reporting for duty. (An officer on flying status retains such status 
while changing station if he is placed on flying status at his new station. Deci- 
sions of Judge Advocate General, December, 1918.) 

The distance from Langley Field, Va., to Camp Knox, Ky., via 
Louisville, is 760 miles. The officer certifies that he was nine days in 
transit, but his status during the period in excess of the normal travel 
time is not shown; and upon informal inquiry of The Adjutant Gen- 
eral’s office it was stated that the records do not show facts other than 
that the officer arrived at Godman Field October 10, 1921. 

The normal travel time between Langley Field and Camp Knox, 
Ky., is much less than nine days, and if on leave during any portion 
of the period he is not entitled to the increased pay during that period. 
22 Comp. Dec., 141. The facts should be stated and ¢f they show that 
the time involved was not for any personal reasons, the flight status 
is maintained. 

It is noted that while paragraph 6 of Orders No. 6 direct that 
immediately upon reporting for duty flying officers shall be placed 
in flying status, the parenthetical portion of the paragraph de- 
termines that an officer retains flying status while traveling on 
change of station. This is necessarily dependent on that no in- 
terruption to the direct travel has occurred so as to affect the flying 
status. 


I am of opinion that an officer continuously assigned to duty 
requiring him to participate regularly and frequently in aerial 
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flights is entitled to the aviation increase of pay during the time 
necessarily spent in traveling otherwise than by air on a change of 
station, if during the calendar month in which travel is performed, 
or in the succeeding calendar month he has participated in the 
number of flights required by existing regulations. This view, 
however, does not authorize the increased pay during unnecessary 
delays en route or those which are charged as leave. 
Your question is answered accordingly. 


MAIL CONTRACTORS. 


The lien created under authority of section 9 of the act of May 18, 1916, 39 
Stat., 162, on money due mail contractors from the Government in favor 
of other persons performing services for such contractors in carrying the 
mail, does not extend to indebtedness of a mail contractor incurred under 
a charter party for use and operation of a vessel generally, even though 
carrying the mail may have been included in the terms thereof. 


Comptroller General McCarl to the Postmaster General, February 16, 1922: 

I have your letter of February 10, with inclosures requesting de- 
cision whether payment of the sum of $2,262.21 alleged to be due 
from Andrew C. Smith, a mail contractor, to Adam Bernhoft and 
others may be made to the said Adam Bernhoft and others from 
the balance due from the Government to Smith under his mail con- 
tract. 

It appears that Andrew C. Smith was the contractor for carrying 
the mails on steamboat route No. 78060, Seward to Unalaska and 
Nushagak, Alaska; that the contract was terminated and the mail 
service on the route discontinued from November 30, 1921; that the 
balance due the contractor under his mail contract is $8,174.73; and 
that by charter party dated January 19, 1921, Adam Bernhoft and 
others, owners of the American gas schooner Venus, chartered said 
vessel to Smith for the term expiring June 30, 1921, with an option 
to extend for a period of three months, “ to be operated upon the mail 
route between the ports of Seward and Unalaska and way ports” 
and used in conveying freight and passengers on said route. 

Under the terms of the charter party between Smith and the 
owners of the vessel the charter hire was at the rate of $550 per 
month, payable monthly in advance. One of the owners, Adam Bern- 
hoft, was to be employed by Smith as captain of the vessel at a sal- 
ary of $250 per month, payable monthly in advance. The contractor 
was to pay all bills for fuel, repairs, labor, equipment, and supplies 
furnished to the vessel during the term of the contract, and to pay 
the owners 20% of the gross passenger and freight earnings on each 
extra trip in addition to the mail trips. 

It is alleged by the owners, although not admitted by the contractor 
nor established, that the charter party was extended to include the 
ending of the last mail trip, December 14, 1921, and it appears that 
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the Venus, operating under the charter party, performed the re- 
quired mail service from February, 1921, to December, 1921. 

Section 9 of the act of May 18, 1916, 39 Stat., 162, provides: 

That if any person shall hereafter perform any service for any contractor or 
subcontractor in carrying the mail, he shall, upon filing in the department his 
contract for such service and satisfactory evidence of its performance, there- 
after have a lien on any money due such contractor or subcontractor for such 
service to the amount of same; and if such contractor or subcontractor shall 
fail to pay the party or parties who have performed service as aforesaid the 
amount due for such service within two months after the expiration of the month 
in which such service shall have been performed the Postmaster General may 
cause the amount due to be paid said party or parties and charged to the con- 


tractor: Provided, That such payment shall not in any case exceed the rate of 
pay per annum of the contractor or subcontractor. 


The lien created under authority of this section extends only to the 
amount due from the mail contractor to the person with whom he 
has contracted, for the performance of service “ in carrying the mail ” 
and at no event at a rate in excess of the rate of pay of the mail 
contractor. 

In the case here presented the rate of pay of the mail contractor 
is not shown, but it does appear that the contract entered into be- 
tween the mail contractor and the present claimants was not a con- 
tract for the performance of service in carrying the mail, but a gen- 
eral contract for the hire of a vessel to be used not only in carrying 
the mail but in carrying freight and passengers as well, and also in 
making voyages on which no mail was carried. 

The amount alleged to be due from the mail contractor to the 
master or owners of the vessel may be itemized as follows: 


Charter hire November 19 to January 3 

Salary of captain November 4 to January 3 

Salary of two other members of crew November 4 to January 4 
Balance due for repairs to November 14 

Commission on freight charges since December 14 
Commission on passenger fares since December 14 

Provision for voyage subsequent to December 14 

Coal subsequent to December 14 


Less freight and passenger earnings due contractor to December 14___ 
Balance 


It is apparent from these items that the amount claimed represents 
the alleged indebtedness of the mail contractor on account of the use 
and operation of the vessel generally, a large portion of which relates 
to a period subsequent to the termination of the mail contract and 
during which no service was performed in carrying the mail. There- 
fore, even if it could be held that the charter party was a contract 
for the performance of service in carrying the mail within the mean- 
ing of the law hereinbefore quoted, only a portion, probably less 
than half, of the amount claimed could be regarded as compensation 
for the mail-carrying service. But for reasons hereinbefore stated 
I am constrained to hold that the charter party in this case was 
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not a contract for the performance of service in carrying the mail 
and that section 9 of the act of May 18, 1916, has no application to it. 

Answering your question specifically I have to advise that the pro- 
posed payment to the owners of the vessel is not authorized. 


AVAILABILITY OF APPROPRIATIONS BEYOND FISCAL YEAR. 


‘The appropriation “ For repairs and improvements to the Patent Office Build- 
ing” act of June 23, 1913, 38 Stat., 43, is not an appropriation for “ public 
buildings” within the meaning of section 7 of the act of August 24, 1912, 
37 Stat., 487, as amended, making appropriations for public buildings avail- 
able without year, but is an annual appropriation not available for obliga- 
tions incurred after June 30, 1914. 


Comptroller General McCarl to the Secretary of the Interior, February 17, 

1922: 

By indorsement dated January 9, 1922, upon a letter addressed to 
you by the Commissioner of Patents under date of January 7, deci- 
sion is requested whether the appropriation of $220,000 made in the 
sundry civil appropriation act of June 23, 1913, 38 Stat., 43, for 
repairs and improvements to the Patent Office Building is now avail- 
able for such repairs and improvements, and if so under what con- 
ditions it may be utilized. 

The provision in the act of June 23, 1913, making the appropria- 
tion in question, reads: 


For repairs and improvements to the Patent Office Building, as set forth in 
Senate document numbered five hundred and forty-three of the Sixty-first 
Congress, all of the work to be done under the supervision and direction of the 
Superintendent of the Capitol Building and Grounds, and to be immediately 
available, $220,000. 


Section 7 of the act of August 24, 1912, 37 Stat., 487, as amended by 
section 6 of the act of March 3, 1919, 40 Stat., 1309, provides: 


No specific or indefinite appropriation made hereafter in any regular annual 
appropriation act shall be construed to be permanent or available continuously 
without reference to a fiscal year unless it belongs to one of the following 
four classes: “Rivers and harbors,” “lighthouses,” “public buildings,” and 
“pay of the Navy and Marine Corps,” * * * or unless it is made in terms 
expressly providing that it shall continue available beyond the fiscal year 
for which the appropriation act in which it is contained makes provision. 


The appropriation now under consideration was made in an an- 
nual appropriation act, and it is not “made in terms expressly pro- 
viding that it shall continue available beyond the fiscal year for 
which the appropriation act in which it is contained makes provi- 
sion.” Therefore, the only question for consideration is whether 
it applies to either of the four classes of appropriations specifically 
naméd. There can be no doubt that it does not apply to either the 
first, second, or fourth class mentioned, and I think it must be held 
that appropriations for repairs and improvements to public build- 
ings are not appropriations for public buildings within the meaning 
of that term as used in the act of August 24, 913, and the act of 
June 20, 1874, 18 Stat., 110. 

I note the Commissioner’ s statement to the effect that this appro- 
priation is indicated as of no year in the combined statement of 
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receipts, disbursements, etc., during the fiscal year ended June 30, 
1920, and that it is still carried on the books of the Treasury as with- 
out year. But the administrative action of the Treasury Depart- 
ment in classifying appropriations for the purpose of posting or 
reporting is not conclusive in the matter, the question as to the avail- 
ability of appropriations being for determination by this office in 
the light of statutory enactments applicable thereto. 19 Comp. 
Dec., 263. 

For reasons herein stated I have to advise that the appropriation 


in question is not available for obligations incurred after June 30, 
1914, 


COMMUTATION OF QUARTERS, HEAT AND LIGHT—ARMY 
OFFICERS. 


Quarters in an officers’ club in a building owned or controlled by the Govern- 
ment at an Army camp are considered public quarters, occupancy of which, 
by an officer and his wife, precludes payment of commutation of quarters. 

Where the statutes authorizing the establishment and maintenance of an Army 
post, and actions of the War Department in connection therewith, indi- 
cate a clear intention to make the post a permanent one, officers on duty 
thereat may not be considered as “on field duty” within the meaning of 
the act of April 16, 1918, 40 Stat., 530, authorizing payment of commuta- 
tion of quarters, heat and light for dependents to officers on field duty. 

An officer of the Army on duty at the Field Artillery School at Camp Knox, 
Ky., is not “on field duty” and is therefore not entitled to commutation 
of quarters heat and light for dependents. 


Assistant Comptroller General Ginn to the Secretary of War, February 18, 

1922: 

I have your letter of January 26, 1922, requesting decision whether 
on the facts presented First Lieut. D. N. Hauseman, Ordnance De- 
partment, is entitled to commutation of quarters, heat, and light for 
dependents, while on duty at the Field Artillery School, Camp 
Knox, Ky. 

It appears that on October 27, 1921, Lieut. Hauseman applied to 
the assistant commandant, Field Artillery School, Camp Knox, for 
quarters for himself and his wife; that upon receipt of advice that 
none were available he procured a room or rooms in the Officers’ Club 
at Camp Knox; that he claimed commutation of quarters, heat, and 
light for dependents under the act of April 16, 1918, 40 Stat., 530; 
and that the disbursing officer declined to pay the voucher as he was 
of opinion that the case came within the decision of September 26, 
1921, 1 Comp. Gen., 161. 

The question is, therefore, whether the principles applicable to 
hostess houses and service clubs generally located on Government- 
owned land, which was the matter of that decision, are applicable to 
the Officers’ Club at Camp Knox. 

The history of the building and other pertinent facts are con- 
tained in the following statement of the commanding officer at Camp 
Knox: 
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(a) The building in question was erected from private funds during the 
war upon the Government reservation of Camp Knox, Ky., by the War Camp 
Community Service. 

(0) Upon the withdrawal of the War Camp Community Service from the 
camp, the building was neither abandoned nor turned over to the Government, 
but was taken over by a mutual association, to wit, the Officers’ Club, and 
thereafter operated by them in the interest of the officers stationed in the 
camp. 

(c) The said building has never been controlled nor operated by the Gov- 
ernment through any of its agencies, but has remained under the control of the 
said Officers’ Club. 

(d) Repairs and cost of maintenance of the said building have not been paid 
for by the United States, nor have soldiers or civilians in the employ of the 
United States been engaged in such repairs or maintenance at any time. All 
repairs, maintenance, and service in the Officers’ Club are paid for from the 
funds of the club. 

(e) The rental of $30 per month for one room or $45 for two rooms has 
been a rental in the full sense of the word, and covers the items of hotel 
service, maintenance, heat, light, and a margin of profit that has accrued to 
the said Officers’ Club, and has been utilized by the club in supporting other 
activities in which it is engaged. , 

(f) A certain amount of heat and light has been furnished by the Govern- 
ment to the club, said amount being taken as the proportion permissible in 
such cases from the allowances of officers participating in the privileges of the 
Officers’ Club and not resident in the building. The remainder, corresponding 
to the allowances of officers resident in the club, has been refunded in cash to 
the Government through the agency of the club. 

(g) There are no public quarters available for this officer at Camp Knox, 
Ky., at the present time, and he is therefore virtually obliged to reside at the 
elub and to pay rent for his room therein. His only alternative is to rent 
quarters outside the camp, which would clearly entitle him to the commutation 
claimed, but which is not permissible under the conditions of service, due to 
the distance and consequent loss of time. 

(h) The rooms occupied by officers at the Officers’ Club are not adequate 
quarters, as contemplated by law’and regulations, being rooms of only 11 ft. 
4 in. by 8 ft. 6 in., with common bath and toilet facilities. 


It seems from this statement that a licensee erected a building on 
Government land, subsequently discontinued its use of the building 
and presumably abandoned it—at least it does not affirmatively ap- 
pear that the licensee transferred title to the building to any one 
either with or without the consent of the Government; and that 
certain officers formed a mutual association and took possession of 
the building, made repairs thereto, and operated it for their purposes 
and for profit. 

By whose permission or authority they were permitted to take pos- 
session of the building, as against the Government’s right thereto 
upon abandonment by the licensee, does not appear; nor is their au- 
thority or permission to maintain a building on Government land 
shown. 

On the facts now presented the mutual association of officers has 
no right, title, or interest in the building as against the Government. 

That being true quarters in that building are public quarters, and 
an officer occupying such quarters is occupying public quarters with- 
in the meaning of the laws permitting commutation where public 
quarters are not available, whether he entered by permission of and 
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on conditions fixed by a mutual association having physical posses- 
sion of the building, or by assignment thereto by the commanding 
officer. 

Subparagraph a of paragraph 1, War Department Circular No. 
225, dated June 26, 1920, is in part as follows: 


Section IV, General Orders, No. 109, War Department, 1919 (Education and 
recreation of the soldier), in providing and outlining the various means for 
recreation of the soldier, provides for the establishment of “Service Clubs.” It 
is the desire of the War Department that these clubs furnish to the entire service 
the most desirable features of club life. In so far as military necessity will 
permit, they should be operated along lines of clubs common to civil life, and 
the personnel being served by a particular clubhouse should be given active 
participation in its operation and management. Those charged with the 

operation of clubs within a given post, camp, or station should see that the 
needs of the entire command, including em enlisted men, and civilians per- 
manently on duty, are considered. * * 


Paragraphs 1 and 2 of War Web dstilaaiel Circular No. 483, dated 
October 21, 1919, are as follows: 


1. In accordance with the policy of the War Department, as outlined in 
Section IV, General Orders, No. 109, War Department, 1919, and subsequent in- 
structions, the activities of the seven affiliated organizations at all posts, 
camps, and stations within the continental limits of the United States, will be 
taken over by, and become the responsibility of the Army, November 1, 1919. 
At each post, camp, and station the responsibility rests with the commanding 
officer, and will be discharged through the education and recreation officer on 
his staff. 

2. All club features, for both officers and enlisted men, heretofore supplied 
by the affiliated organizations become the responsibility of the “Service Clubs.” 
Duties of the various secretaries and their assistants will now—under direction 
of the post, camp, or station commander—be done by officers, enlisted men, 
and such civilian personnel as are deemed necessary and funds available will 
provide. * * *%, 


It would also seem from these quotations that the Officers’ Club 
at Camp Knox is identical in origin with hostess houses and service 
clubs generally. 

It is observed that claim is made as for dependents while the 
officer is on field duty, pursuant to the provisions of Paragraph VII, 
General Orders No. 57 of 1921. 

Subparagraph 2 thereof is in part as follows: 


2. Under the provisions of the act of Congress approved April 16, 1918, 
* * *, as amended by the act of Congress approved May 18, 1920, * * *, 
authorizing payment of commutation of quarters, heat, and light to certain 
officers and enlisted men on account of the maintenance of an abode for wife, 
child, or dependent parent, the expression “on duty in the field” shall have 
application to all duty in the United States or in its insular possessions at 
camps and cantonments (except at permanent posts or forts), where public 
quarters are not available for the occupancy of the families or dependents of 
officers at such stations. 

“Permanent posts and forts,” as used in the foregoing sentence, will be 
considered to mean all those military stations of permanent construction 
which existed prior to the World War and all additional military stations 
which have been announced as permanent posts in the War Department orders 
issued since the World War, or which may hereafter be so announced. 

The term “public quarters,’ as used above, will not only include the 
buildings of pewmanent construction which existed at all permanent posts 
prior to the World War, but will include all buildings of temporary or semi- 
permanent construction at camps and cantonments which have been or may be 
in future, so remodeled or converted as to provide suitable quarters for 
officers. 
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Apparently Camp Knox has not yet been announced as a per- 
manent post by the War Department. It is noted that the act of 
February 28, 1920, 41 Stat., 454, under the heading “ Field Artillery,” 
provides: 

To complete Field Artillery training centers: 

At Camp Knox, Kentucky: For the purchase of real estate, $811,338: Pro- 
vided, That no land shall be purchased west of the Illinois Central Railroad 
tracks and north of the Tip Top-Grayhampton Road; for general construction 
work, $50,000; for completion of the Dixie Highway, $100,000; for plumbing, 
heating, and refrigeration, $25,000; total for Camp Knox, $986,338: Provided, 
That no part of the unexpended balances of appropriations heretofore made 
for the support of the Army shall be expended for construction at Camp Taylor, 
Kentucky, and the Secretary of War is hereby directed to sell the real estate 
and buildings of said camp to the best advantage of the Government, when- 
ever conditions are such that Camp Knox is prepared to take over the Field 
Artillery School now being conducted at Camp Taylor, Kentucky, and in no 
event later than June 30, 1921, the proceeds of such sale to be covered into the 
Treasury to the credit of miscellaneous receipts. * * * 


The act of June 5, 1920, 41 Stat., 950, appropriates funds for the 
fiscal year 1921, under “ United States Service Schools” and “ Field 
Artillery activities” for the Field Artillery School at Camp Knox. 

Funds for that purpose for the fiscal year 1922 are appropriated 
in the Army appropriation act of June 30, 1921, 42 Stat., 70, the 
provision for Field Artillery Schools being as follows: 


For the purchase of textbooks, books of reference, scientific and professional 
papers, instruments, and material for instruction; employment of temporary, 
technical, or special services, including the services of one translator at the 
rate of $150 per month; and for other necessary expenses of instruction, at 
the Field Artillery Schools at Fort Sill, Oklahoma; Camp Knox, Kentucky, and 
Camp Bragg, North Carolina, $35,000. 


War Department Circular 377, dated July 31, 1919, provides, para- 
graphs 2 and 3: 


2. These tables prescribe the basic allowances of individual equipment, and 
of organization equipment not usually issued to individuals, for all units 
serving at posts, or at camps and stations of a relatively permanent nature 
and on field duty. Allowances of special equipment pertaining to each organi- 
zation will be published in subsequent circulars. 

8. Equipment A is taken into the field in campaign on the person or in 
the transportation normally allowed the organization. Equipment B is addi- 
tional, furnished at posts, and at camps or stations of a relatively permanent 
nature. * * * 


Paragraph 2 of War Department Circular 10 of 1920, provides— 


2. For the purpose of issue of equipment all cantonments in the United 
States where at present there are stationed units of the Regular Army will be 
considered to be of a relatively permanent nature. 


While it was said by the former Comptroller of the Treasury that 
the determination of what constitutes “ duty in the field,” under the 
act of April 16, 1918, was a military question for the Secretary of 
War, I think that the question, at least since the termination of the 
war, may be determined by reference to the statutes generally and the 
action of the War Department under particular statutes, although the 
opinion of the War Department whether a given service is or is not 
duty in the field is entitled to great weight. However, when Congress 
appropriates funds for the purchase of land for the further extension 
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of a camp created during the war, and continuously occupied by 
Regular Army troops since the ending of the war, when a service 
school is regularly conducted there and funds for its maintenance are 
annually appropriated and when the War Department itself has de- 
nominated the camp semipermanent, and authorized the issuance 
of equipment to the personnel thereof as not “ on field duty,” it must 
be concluded that service there is not field duty in the ordinary and 
usual sense and that it may not be called duty in the field for the pur- 
pose of commutation of quarters for dependents under the act of 
April 16, 1918. 

Accordingly, I am of opinion that Lieut. Hauseman is not entitled 
to commutation of quarters under the acts of March 2, 1907, 34 Stat., 
1169, and March 4, 1915, 38 Stat., 1069, because he occupied public 
quartexs; nor for his dependents under the act of April 16, 1918, be- 
cause he was not on duty in the field within the meaning of that act. 


MEDICAL TREATMENT—ARMY. 


Reimbursement is not authorized to Army personnel for civilian medical and 
hospital treatment for injuries sustained while voluntarily away from 
their posts of duty under oral or implied general permission, when the dura- 
tion of the absence and the distance to which permitted to go negative the 
possibility of performance of duty. 


Comptroller General McCarl to the Secretary of War, February 18, 1922: 

I have your letter of February 2, 1922, requesting decision whether 
the hospital expenses of Lieuts. George C. Tinsley and Harold A, 
Packard, Air Service, United States Army, who were injured in 
an automobile accident near Kissimmee, Florida, while absent from 
their proper station under oral or implied general permission are 
properly payable under the appropriation “ Medical and Hospital 
Department, 1922,” 42 Stat., 87. Vouchers, or a statement of the 
expenses involved, are not presented, and the only question for con- 
sideration is whether on the facts presented the appropriation named 
is available. 

It is stated that on and prior to Saturday, July 2, 1921, these 
officers were on duty at the Air Service Pilot School, Carlstrom Field, 
Arcadia, Fla.; that at 4 p. m. on that date, having completed their 
duties for the day and having no further duties to perform before 
7.30 a. m., Tuesday, July 5, 1921, they left Carlstrom Field in an 
automobile, the property of one or both of the officers, and proceeded 
to Bartow and from there toward Kissimmee; that at a point about 
8 miles south of Kissimmee and at about 8 o’clock p. m. Saturday 
while traveling at about 25 miles per hour the automobile “hit a 
gentle rise in the road and returned to the road without mishap, but 
that there were several recurrirfy waves in the road which could not 
be seen but which caused the car to vibrate longitudinally to such 
an extent as to cause the front wheels to leave the ground, and that 
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when the wheels returned to the ground the car was on the side of 
the road, which at this point is hard-surfaced and about 9 feet across, 
one wheel hitting into the swampy ground, causing the wheels to 
be turned at an angle and the car to be overturned; that the two 
officers were thrown from the car and injured,” Lieut. Tinsley suffer- 
ing a simple fracture of the left radius (calles), simple fracture of 
the left ileum, and contusions of the left hip, and Lieut. Packard a 
fracture of the right femur junction middle and upper third; and 
that the officers were taken to Orlando, Florida, by some passing 
automobilists and placed in a private hospital there. 

It seems that the general permission to be absent from Carlstrom 
Field was applicable to all persons on duty there and is understood 
to permit absence after the last performance of duty on a day until 
the performance of duty would again devolve upon the individual 
concerned, and that in this case the permission to be absent extended 
from 4 p. m. July 2 to 7.30 a. m. July 4, a period of 63} hours. 

The distance from Arcadia to Bartow over the Atlantic Coast Line 
is 48.9 miles, and the distance from Bartow to Kissimmee appears to 
be at least 40 miles. The place of the accident resulting in the injury 
of the officers four hours after their depatture from their station 
would therefore seem to have been about 80 miles from Carlstrom 
Field. Whether the general permission to be absent from the field 
when no specific duties devolved upon the individual contemplated 
that the individual would travel to so great a distance is not indi- 
cated. 

In these cases of civilian medical and hospital treatment of Army 
personnel while voluntarily away from posts of duty the theory of 
a constructive duty status when absent on a “ pass” of short dura- 
tion is predicated on the availability of the man and the presump- 
tion that he would return to his post of duty before the expiration 
of his pass should an emergency requiring his presence arise. When, 
therefore, the prospective duration of the absence and the distance 
from the post of duty to the place or places actually or impliedly 
authorized to be visited indicates that no service is expected and that 
none can be rendered, the theory of a constructive duty status falls. 
The proviso attached to the appropriation for civilian medical treat- 
ment in the Army is: 

That this shall not apply to officers and enlisted men who are treated in 
private hospitals or by civilian physicians while on furlough. 

When the duration of the absence and the distance to which per- 
mitted to go negative the possibility of the performance of duty, the 
permission to be so absent is a furlough within any accepted defini- 
tion of the word and the plain language of the statute must apply. 
The fact that the officer or enlisted man immediately upon injury 
or accident notifies his commanding officer of his condition does not 
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alter the situation, as it is the action of the superior military au- 
thority, and not that of the individual concerned, which terminates 
the furlough and brings the individual again under full military 
control. 

On the facts now presented, the appropriation “ Medical and Hos- 
pital Department, 1922,” is not available for the payment of any 
expenses for the medical care and treatment by civilian physicians 
or in private hospitals of Lieuts. Tinsley and Packard, necessary 
because of their injury, July 2, 1921, in the circumstances herein 
described. 


WITNESSES—EXPENSES INCURRED IN CONNECTION WITH 
SUBPOENAS “DUCES TECUM.” 


It is within the discretion of the court to allow a telegraph company reim- 
bursement for expenses incurred in searching its records for messages 
called for by subpcenas duces tecum regularly issued, payable from the 
appropriation “ Miscellaneous Expenses, United States Courts.” 


Decision by Acting Comptroller General Ginn, February 21, 1922: 

John J. Bradley, United States marshal for the northern district 
of Illinois, applied December 15, 1921, for revision of the action of 
the Auditor for the State and Other Departments in disallowing, 
by settlement No. 11137, dated June 2, 1921, two items of $18.94 and 
$62.34, respectively, payments to the Western Union Telegraph Co. 
in reimbursement of expense of clerical services incurred by that 
company in searching its records for messages called for by sub- 
penas duces tecum, issued by the United States District Court for 
the Northern District of Illinois. The payments were made from 
appropriations for miscellaneous expenses, United States courts, un- 
der authorization of the Attorney General. 

Each of these subpoenas commanded the telegraph company to pro- 
duce before the grand jury all copies of telegrams sent from or to 
certain addresses set forth in the writs. Production of these copies 
of telegrams involved a search of the company’s files at some expense 
to the company. The company was not party to or directly con- 
cerned in the criminal proceeding in which the evidence was required. 
The district attorney applied for and obtained in advance of pay- 
ment authority from the Attorney General for the marshal to pay the 
expense from the appropriation for miscellaneous expenses of the 
court. The Attorney General has approved the payments made by 
the marshal and has stated that it has been the practice for many 
years to pay accounts of telegraph companies for such services. 

The auditor objected to the payments that the subpeenas required 
the telegraph companies to produce these copies, and that the expense 
of any search necessary to enable it to do so appeared to be an ex- 
pense of the company and not of the United States, ordinary witness 
fees only being allowable to the company on the subpeenas, 
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Ordinary witness fees and mileage are provided as compensation 
for attendance and expense of travel of a witness and do not cover 
other expenses incurred by a witness on subpoena duces tecwm 
for ar on behalf of a party in whose behalf the subpena was 
issued. It is within the discretion of the court to allow such expenses 
in proper cases. In this case the company was entitled to demand of 
the United States reimbursement of the expense to which it had been 
put in responding to these subpeenas duces tecwm, irrespective of 
whether the telegrams to be produced were or were not identified 
with legal sufficiency in the writs. It was within the discretion of the 
Attorney General representing the United States in whose behalf the 
expense was incurred to authorize payment of the expense from the 
appropriations indicated, which provide for such miscellaneous ex- 
penses of the court or its officers as the Attorney General may author- 
ize, without waiting for the court’s order in the premises, it being an 
established practice to thus recognize and discharge the Govern- 
ment’s obligation in this respect. 

The settlement is reversed and differences of $18.94 and $62.36 are 
certified due claimant from the appropriations for miscellaneous ex- 
penses, United States courts, 1920 and 1921, respectively. 


$60 WAR GRATUITY—OFFICERS OF NAVAL RESERVE FORCE. 


The $60 war gratuity provided in the act of February 24, 1919, 40 Stat., 1151, 
may not be paid to officers of the Naval Reserve Force who resign or are 
released to inactive duty after March 3, 1922. 


Acting Comptroller General Ginn to the Secretary of the Navy, February 
21, 1922: 


I have your letter of February 6, 1922, referring for decision the 
question presented by Lieut. (j.g.) Alex Riggin (S. C.), United 
States Navy, whether payment of $60 war gratuity may be made to 
officers of the Naval Reserve Force who resign or are released to in- 
active duty after March 3, 1922. 

The act of March 24, 1919, 40 Stat., 1151, provides: 


That all persons serving in the military or naval forces of the United States 
during the present war who have, since April 6, 1917, resigned or been dis- 
charged under honorable conditions (or, in the case of reservists, been placed 
on inactive duty), or who at any time hereafter (but not later than the termina- 
tion of the current enlistment or term of service) in the case of the enlisted 
personnel and female nurses, or within one year after the termination of the 
present war in the case of officers, may resign or be discharged under honorable 
conditions (or, in the case of reservists, be placed on inactive duty), shall be 
paid, in addition to all other amounts due them in pursuances of law, $60 each. 

The joint resolution of March 3, 1921, 41 Stat., 1359, 1360, pro- 
vides that: 

* * * any Act of Congress, or any provision of any such Act, that by its 
terms is in force only during the existence of a state of war, or during such 
state of war and a limited period of time thereafter, shall be construed and 
administered as if such war between the Governments and people aforesaid 
terminated on the date when this resolution becomes effective, any provision 
of such law to the contrary notwithstanding: * * *, 
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According to the terms of the act of February 24, 1919, officers of 
the Naval Reserve Force who served during the war and who re- 
signed or were discharged under honorable conditions, or were placed 
on inactive duty, within one year after termination of the war, are 
entitled to the $60 gratuity. By reason of the joint resolution of 
March 3, 1921, so far as the terms of the act of February 24, 1919, are 
concerned, the war terminated on March 3, 1921. To come within 
the limit of one year after the termination of the war so as to be 
entitled to the gratuity of $60, the officer must have resigned or have 
been released from active duty prior to March 4, 1922. 

You are advised that payment of the $60 war gratuity provided in 
the act of February 24, 1919, may not be made to officers of the Naval 
Reserve Force who resign or are released to inactive duty after 
March 3, 1922. 


PROMOTION OF SUBSTITUTE RAILWAY POSTAL CLERKS. 


A substitute railway postal clerk who becomes completely separated from the 
service during the first calendar year of his service as such and who is 
thereafter reinstated will not be entitled to receive the pay of a substitute 
of grade two until after one full calendar year’s service after reinstate- 
ment. 


Acting Comptroller General Ginn to the Postmaster General, February 21, . 


1922: 


I have your letter of February 8, 1922, requesting decision of a 
question presented as follows: 


The following matter is submitted for decision in connection with promotions 
and salary payments in the Railway Mail Service. 

The Act of June 5, 1920, 41 Stat. 1049, contains the following provision: 

“Substitute railway postal clerks shall be paid the salary of grade one for 
service actually performed during the first calendar year of service, which 
shall constitute his probationary period, when, if his services are satisfactory, 
unless sooner appointed a regular clerk, he shall be promoted to grade two and 
paid the salary of that grade for service actually performed until appointed 
a regular clerk.” . 

- 


* * * * * * 


Your decision is requested as to whether a substitute railway postal clerk 
who was separated from the service during probation should be required to 


remain in grade 1 as a probationary clerk for a full calendar year after rein- 
statement. 


In my decision to you dated January 4, 1922, 1 Comp. Gen., 340, in 
construing other provisions of law with reference to the counting of 
substitute service for purposes of promotion, it was held that sub- 
stitute service rendered before a separation from the service could 
not be counted in determining rights to promotion after a reinstate- 
ment. The same rule must be applied with reference to the provi- 
sion now under consideration and accordingly it must be held that 
a substitute railway postal clerk who becomes completely separated 
from the service during the first calendar year of his service as such 
and who is thereafter reinstated will not be entitled to receive the 
pay of a substitute of grade two until after one full calendar year’s 
service after reinstatement. See also 24 Comp. Dec., 356. 
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UNITED STATES MARSHALS—PER DIEM IN LIEU OF SUB- 
SISTENCE. 


Absence of United States marshals from official headquarters on one or more 
trips of three hours or less on the same day is not cumulative so as to 
authorize payment of a per diem in lieu of subsistence under regulations 
prohibiting payment for absence of three hours or less. 

Decision by Acting Comptroller General Ginn, February 21, 1922: 

T. G. Burch, late United States marshal for the western district 
of Virginia, applied January 21, 1922, for review of the action of 
the State and Other Departments Division in disallowing by settle- 
ment No. 11447, dated October 4, 1921, an item of $2 excess per 
diems paid to Deputy Marshal Duncan and charged in his account 
for the quarter ended March 31, 1921. 

The marshal seems to be under the impression that the disallowance 
of the $2 was a clerical oversight and that the disallowance was in- 
tended to be in the sum of $1 and requests that the said item be treated 
as a resuspension and that $1 only be disallowed. 

Under date of April 26, 1919, the Attorney General issued circular 


961 governing the per diems allowable, which reads in part as fol- 
lows: 


(a) For the purpose of computing the allowance in lieu of subsistence the 
calendar day, which begins at midnight will be the unit. 

(b) When such absence is for three hours or less, no allowance in lieu of 
subsistence will be made. 

(c) When absent more than three and not exceeding six hours, an allowance 
of $1.33 for marshals and $1 for salaried deputy marshals, in lieu of sub- 
sistence, will be made. 

(d@) When absent more than six hours and not exceeding twelve hours, an 
allowance of $2.67 for marshals and $2 for salaried deputy marshals, in lieu 
of subsistence, will be made. 

(e) When absent more than twelve hours in any one calendar day, an al- 
lowance of $4 for marshals and $3 for salaried deputy marshals, in lieu of 
subsistence, will be made. 

(f) For any trip of 48 hours or more a per diem will be allowed for the 
day of departure from and also for the day of return to official station. 

(g) Not more than one per diem of $4 for marshals and $3 for salaried 
deputy marshals will be allowed for any one calendar day. 


Thus it will be observed that absence from official headquarters 
on one or more trips of three hours or less on the same day is not 
cumulative. 

The per diem allowance in lieu of subsistence to which the deputy 
is entitled as per Department of Justice circular No. 961 is as fol- 
lows: 

March 9, 1921. Absent from official station 7 a. m. to midnight, 17 hrs., 
OE aaa dk iiiedeeemereen eta amma 

March 10, 1921. Absent from 12 midnight to 2 a. m., 2 hrs., no per diem. 

March 10, 1921. Absent from 8 a. m. to 11 a. m., 3 hrs., no per diem. 


March 10, 1921. Absent from 1 p. m. to midnight, 11 hrs., a per diem__...§/_ 2 
March 11, 1921. Absent from 12 midnight to 8:30 p. m., 203 hrs.,aperdiem. 3 


Total amount due deputy in lieu of subsistence...._...._......--- 8 
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On pages 12 and 13 the deputy was paid per diems in lieu of sub- 
sistence, March 9 and 10, $5, and on page 15 for March 10 and 11, 
$5, total paid, $10, or $2 in excess of the amount he should have 
been paid. 

Upon a review of the matter no differences are found and the set- 
tlement is sustained. 


SALES—USE OF PROCEEDS OF SALES OF GOODS STORED BY 
CUSTOMS SERVICE. 


There is no authority under section 2973, Revised Statutes, providing for the 
sale of merchandise stored by the Customs Service and left in the warehouse 
unclaimed beyond the time allowed, to consolidate the proceeds of sales of 
all merchandise sold from a particular warehouse for use in paying storage 
charges and other expenses without regard to the individual consignments, 
but proceeds of each individual consignment must be accounted for sepa- 
rately and applied to the charges and expenses pertaining to that consign- 
ment only. 


Acting Comptroller General Ginn to the Secretary of the Treasury, February 
23, 1922: 


I have your letter of February 8, 1922, with inclosures, requesting 
decision of a question relative to the payment of storage charges on 
certain merchandise taken from the German steamship Pommern in 
1917, stored in general order warehouses and sold at public auction 
in June, 1921, under the provisions of section 2973, Revised Statutes. 

The question presented relates particularly to the merchandise 
stored in the Oriental Warehouse, San Francisco, Calif., consisting of 
214 bales of wool and a lot of empty iron cylinders, dried hides, wire, 
tin scrap, and other merchandise of little or no value. It appears 
that storage charges on the wool amounted to $5,344.65, and that the 
wool sold for $15,116.88. The other merchandise stored in this ware- 
house sold for only $844.25, whereas the storage charges thereon 
amounted to $8,669.94. The question submitted is whether the pro- 
ceeds from the wool may be used to pay storage charges on the other 
merchandise stored in the same warehouse. In other words, whether 
all of the cargo stored in this warehouse may be regarded as one lot, 
the proceeds to be consolidated and charges paid therefrom without 
reference to the relative amount of charges and receipts with respect 
to individual articles, lots, or consignments. 

Section 2973, Revised Statutes, under authority of which such 
sales are made provides that— 

The proceeds of such sales, after deducting the usual rate of storage at the 
port in question, with all other charges and expenses, including duties, shall 


be paid over to the owner, importer, consignee, or agent, and proper receipts 
taken for same. 


When the net proceeds cannot be turned over to the person entitled 
thereto at the time of sale, but remain unclaimed, disposition is pro- 
vided for under section 2974, Revised Statutes, as follows: 


| 
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The overplus, if any there be, of the proceeds of such sales, after the payment 
of storage, charges, expenses, and duties, remaining unclaimed for the space 
of ten days after such sales, shall be paid by the collector into the Treasury of 
the United States; and the collector shall transmit to the Treasury Department, 
with the overplus, a copy of the inventory, appraisement, and account of sales, 
specifying the marks, numbers, and descriptions of the packages sold, their con- 
tents, and appraised value, the name of the vessel and master in which, and the 
port whence, it was imported, and the time when, and the name of the person 
to whom such merchandise was consigned in the manifest, and the duties and 
charges to which the several consignments were respectively subject; and the 
receipt or certificate of the collector shall exonerate the master of any vessel 
in which such merchandise was imported, from all claim of the owner thereof, 
who shall, nevertheless, on due proof of his interest, be entitled to receive from 
the Treasury the amount of any overplus paid into the same under the pro- 
visions of this title. 


From these provisions it is evident that the law contemplates and 
requires the consideration of each consignment separately. The fact 
that the proceeds from one consignment may be inadequate to pay 
the charges thereon can afford no justification for use of proceeds of 
another consignment to make up the deficit. The owner of a con- 
signment from which there has been an overplus after payment of 
charges, expenses, and duties thereon, is given right, under the law to 
receive the amount of such overplus and any use thereof by the Gov- 
ernment to pay charges or duties on another consignment would be 
unauthorized, improper, and illegal. 

The proceeds of sale of all merchandise belonging to a particular 
consignment are to be applied to the payment of charges, expenses, 
duties, etc., pertaining to that consignment in the order of precedence 
prescribed in customs regulations; and if after making such distribu- 
tion all or a part of the storage charges remain unpaid there is no 
other fund or appropriation from which such deficit may be paid. 
See 72 MS. Comp. Dec., 889, February 17, 1915; letter of March 2, 
1915, from the former Comptroller of the Treasury to Terminal 
Warehouse Company. 


COMPENSATION OF PER DIEM EMPLOYEES FOR HOLIDAYS. 


When a holiday falls on Sunday and is observed on the succeeding day, per 
diem employees entitled by law to compensation for such holiday when 
performing no service may be paid their compensation for the day on 
which the holiday is observed when performing no service. 


Acting Comptroller General Ginn, to A. Zappone, Disbursing Clerk, Depart- 

ment of Agriculture, February 24, 1922: 

I have your letter of February 4, 1922, requesting decision whether 
you are authorized to pay a voucher covering compensation of per 
diem employees outside the District of Columbia for December 26, 
1921, on which date the employees rendered no service. 

The act of January 6, 1885, 23 Stat., 516, provides that per diem 
employees in Washington and elsewhere in the United States shall 
be allowed the 25th day of December as a holiday and shall receive 
the same pay as on other days. The intent of the law is that the per 
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diem employees shall receive pay for the day on which they perform 
no service because of the holiday. When the holiday falls on Sunday 
and is observed on the succeeding day, there is no reason why pay 
should not be allowed for the day so observed. The Sunday in such 
case should be treated the same as any other Sunday and the Monday 
as the holiday for which pay is provided by the statute. Again it 
is immaterial whether the statutory day’s pay is for December 25 
or 26. 





COMPENSATION—$240 BONUS. 


While certification of employees to receive the $240 bonus for past services is 
not illegal or prohibited by the statutes authorizing the bonus, it is within 
the administrative discretion of the Secretary of War to limit such cer- 
tification to present service and to make no further certifications with rela- 
tion to past service. 


Acting Comptroller General Ginn to the Secretary of War, February 24, 
1922: 


I have your indorsement of January 25, 1922, requesting my deci- 
sion of questions submitted in a memorandum by your assistant 
and chief clerk to the Judge Advocate General of the Army, as 
follows: 


Since the Comptroller of the Treasury rendered a decision, December 8, 1919, 
regarding the certification for and paying the bonus to employees subsequent to 
their separation from the service, the War Department has been certifying from 
time to time for the bonus and paying it to many employees now out of the 
service for periods of employment dating back as far as 1918; and also for serv- 
ice in prior years of many employees now in the service who for one reason or 
another were not certified in the earlier period of their employment. It appears 
that under the decision cited the department may certify for the bonus without 
limit of time for back periods of employment for employees now out of 
service as well as those still in the service. 

Considering the character of the bonus legislation, the spirit thereof as 
observed by the language employed in the bonus acts, the decision of the 
Comptroller of the Treasury cited and the present practice of the department 
of certifying for these back bonuses, when recommended by bureau chiefs, 
the Judge Advocate General is requested to give his views whether there is 
legal justification for paying such back bonuses, and also as to the soundness 
of the administrative practice of certifying and paying such back bonuses as 
long after the employment period for which certified and paid, or whether 
sound administrative practice calls for fixing a date beyond which certification 
for and payment of such back bonuses will not be made. 


The Judge Advocate General of the Army expressed an opinion 
thereon as follows: 


2. The certificate which is a requisite to the payment of the bonus is the 
determination of a fact as to the personal qualifications of the employee. 
Manifestly, the head of the department could not have direct personal knowl- 
edge as to the ability and qualifications of all employees under the War De- 
partment in the various branches ef the service. It was necessary, therefore, 
if general effect was to be given to this provision of the statute, for the 
Secretary of War to receive recommendations from subordinates having direct 
supervision of the work of employees, as to granting the bonus in cases con- 
sidered proper. And it was inevitable, during the period of the war, and 
probably thereafter, that the Secretary of War could not consider and act 
upon such recommendations with uniform promptness, but that often there 
would be delays. Obviously these were the conditions which the Comptroller 
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of the Treasury had under consideration in his decision of December 8, 1919. 
His decision, as interpreted by this office, does not apply to any case of a cer- 
tification for any past period of service of an employee not embraced within 
a subordinate officer’s recommendation made while such employee was in the 
service under the supervision of the officer making the recommendation. It 
is therefore the view of this office that it would be going far beyond the scope 
of the statute for the Secretary of War to make any certificate for, and 
cause to be paid any benus, except in pursuance of a recommendation duly 
and seasonably made, or in pursuance of his own initiative, while the em- 
ployee was present in the service under the officer making the recommendation 
or initiating the certificate, nor should the certificate be made in favor of any 
person now in the service for a back period except in pursuance of steps 
initiated in the regular and current course of business. In other words, 
in my opinion, no certificate should be made for a past period to rectify what 
may now be considered an injustice. It should be assumed that initial steps 
were taken at the proper time, in the current course of business, to pay the 
bonus to all those entitled to it. It is the current daily work of an employee 
which is judged by his superior as the basis for initiating the issuance of the 
certificate, and no claim or reconsideration of past services should be made the 
basis of a certificate to cover such past services. It is suggested, however, that 
it would be advisable to have this subject authoritatively clarified by a further 
decision of the Comptroller General and it is recommended that these papers 
be referred to him with request for his decision on the points involved. 


The certification of an employee for increase of compensation is in 
general a matter under the law for administrative action. It may 
reasonably be presumed that the intention was that the increase of 
compensation should be a matter determined and paid concurrently 
with the base compensation. Apparently this was found impracti- 
cable and certificates were issued subsequently to the period involved 
which in effect were retroactive. It was a proper exercise of the 
administrative discretion under the conditions and not illegal. The 
law makes the increase of compensation dependent upon certification, 
however, and it is not a matter of right in the employee. It would 
therefore be now a proper exercise of the administrative power to 
limit the certification to present service, and make no certification 
with relation to past service whether the employee be within or 
without the service if the matter of certification is now first initiated. 

¥ may add as having similar relation that the Secretary of War 
was empowered during the period of the war by the act of July 9, 
1918, 40 Stat., 870, to make payment to civilians employed in gun 
factories and arsenals for work performed on days of leave of ab- 
sence and regulations were issued authorizing pay for such leave, but 
by subsequent order effective July 1, 1920, directed that no further 
payments should be made for such leave not taken. 1 Comp. Gen., 64. 


DRILL PAY—NATIONAL GUARD. 


A captain in the National Guard is not entitled to drill pay for drills attended 
during a period the enlisted strength of his company falls below the mini- 
mum required for Federal recognition. 


Acting Comptroller General Ginn to Maj. E. F. Ely, United States Army, Feb- 
ruary 24, 1922: ‘ 
I have your request of January 13, 1922, for decision whether you 
are authorized to pay supplemental pay roll, therewith transmitted, 
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of the Headquarters Company, Sixth Infantry, Minnesota National 
Guard, St. Paul, Minn., covering the claim of Capt. Paul F. Schlick 
for pay for 16 drills of the company attended during the period 
March 15 to June 30, 1921. 

The company was federally recognized J anuary 30, 1919, and Capt. 
Schlick qualified March 15, 1921. 

The propriety of the payment for drills is questioned by you 
because the company’s enlisted strength has fallen much below the 
minimum required for Federal recognition. It appears from the 
pay roll of the company for the first semiannual period of 1921 that 
the enrolled enlisted strength and the attendance at drills of officers 
and enlisted men were as follows: 





SEI | 1 tien eek oa eee ea bes eaneennnhonn 23 30| 613 20 27| 41118 2530/ 1 8 15 22 29 
Enlisted men enrolled..............-seeseeseeeseee 1%37|/ 8766; 89999} 999 916 
Enlisted men present... ....cecccccccscecccrccccece 721,68 2 618 7.7.7,71 5886 692 
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The minimum enlisted strength required for Federal recognition 
of the company during the period of the claim and until July 1, 1921, 
was fixed by statute at 50 (section 60 of the national defense act of 
June 3, 1916, 39 Stat., 197, as amended by section 36 of act of June 
4, 1920, 41 Stat., 780), and in order for Capt. Schlick to be entitled 
to be paid as claimed at least 60 per cent of the company’s enlisted 
strength must have attended each drill (section 109 of national de- 
fense act, 39 Stat., 209, as amended by section 47 of act of June 4, 
1920, 41 Stat., 783). See also section 68 of the national defense act, 
39 Stat., 200. 

In decision of January 27, 1922, 1 Comp. Gen., 392, 393, respecting 
armory drill pay of the field and staff of the One hundred and first 
Engineers, Massachusetts National Guard, it was said: 


It is general knowledge that the unit for the instruction and training of the 
enlisted personnel of the National Guard is the company. Companies are, of 
course, parts of higher tactical units, and these higher tactical units are occa- 
sionally assembled for drills or encampments; but the foundation upon which 
the National Guard rests is the company. The officers of these companies are 
charged with the duty of training the company and keeping it recruited up to 
the minimum number required. The first two sentences of section 109 provide 
pay for these officers and fix conditions which must be met before it is earned; 
among others, 50% of the commissioned and 60% of the enlisted strength 
of the unit must be officially present at a drill for the entire required period 
to entitle them to pay therefor. When the conditions fixed are met these officers 
are entitled to 1/30 of the monthly base pay of their grade for each drill at- 
tended, not exceeding five in any one month, and “captains commanding or- 
ganizations shall receive $240 a year in addition to the drill pay ” therein pre- 
scribed. 


The 60 per cent of the enlisted strength required to attend and par- 
ticipate in a drill before captains and lieutenants belonging to organi- 
zations are entitled to pay for the drill has reference to the actual 
strength of the organization. The company can not, however, be 
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federally recognized until it has a specified minimum strength; that 
minimum is equally necessary after as well as at the time of recog- 
nition, and as one of the major duties of the company officers of the 
National Guard is to keep the organization recruited up to the re- 
quired strength, it follows that one of the conditions to be fulfilled 
before a company officer is entitled to drill pay is that 60 per cent of 
the actual enlisted strength, that actual enlisted strength being not 
less than the minimum required for Federal recognition, shall attend 
the drill and participate under the conditions fixed by the statute. 

It appears that the number of men enrolled in the company for the 


‘ entire period of the claim, March 15 to June 30, 1921, was below the 


minimum of 50, the highest number at any one time being 16. 
You are not authorized to pay the voucher. 


CLAIMS AGAINST THE DISTRICT OF COLUMBIA—JURISDICTION 
OF ACCOUNTING OFFICERS. 


The General Accounting Office has no jurisdiction to settle a claim against 
the District of Columbia which has been disallowed by the District officials. 


Decision by Acting Comptroller General Ginn, February 24, 1922: 

The Chief, State and Other Departments Division, submitted for 
decision of the Comptroller General a claim of Leon M. Anderson 
for his salary as a teacher in the public schools of the District of 
Columbia from April 1 to April 20, 1920, payment of which was 
denied him by District of Columbia officials because he was employed 
and paid as clerk in the city post office for the same period of time, 
and the aggregate rate of compensation for the two positions ex- 
ceeded $2,000 per annum. See section 6, act of May 10, 1916, 39 
Stat., 120. 

In the decision of November 27, 1908, 47 MS. Comp. Dec., 1049, 
the Comptroller of the Treasury held that the accounting officers of 
the Treasury had no jurisdiction to settle a claim against the Dis- 
trict of Columbia which had been disallowed by the District officials. 
That decision rested upon the fact that the District is a municipal 
corporation with its own separate powers and functions, its own 
funds, and its own obligations and liabilities; that the law expressly 
prescribes the manner in which all claims against the District shall 
be audited and paid by District officials; that while section 236, 
Revised Statutes, provides that all claims for or against the United 
States shall be settled in the Treasury Department, a claim against 
the District is not a claim against the United States and therefore 
is not one to be settled by the accounting officers of the Treasury 
under that section. 

The submission before me calls attention to a decision of the Comp- 
troller of the Treasury of September. 21, 1920, disallowing on its 
merits and not because of lack of jurisdiction a claim of a police 
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lieutenant of the District for pay which had been denied him by 
District officials. Whether or not this action of the Comptroller was 
inadvertent does not appear. It was taken without discussion of 
the question of jurisdiction, and, therefore, is of little value as a prece- 
dent for decision of that question as against the former decision 
hereinbefore cited wherein the question was fully considered and dis- 
cussed and the long-established practice thereuhder. I know of no 
other case wherein the question was considered and discussed. 

I think that the former decision against the settlement of claims 
of this character by the accounting officers is sound and that the 
practice established thereunder should be continued by the General . 
Accounting Office. Accordingly the claim is rejected for want of 
jurisdiction in the Comptroller General to settle it. 

It is proper to say that the decisions of the accounting officers have 
been against allowance of claims of the same character as this over 
which they had jurisdiction, they having held that the statutory re- 
striction upon receipt of two salaries by one and the same person for 
the same period of time relates to the rate of the combined salaries 
and not to the aggregate amount received in a year. 


UNIFORM GRATUITY—NAVAL RESERVE FORCE. 


Officers of the Naval Reserve Force reporting upon reenrollment for active 
duty in time of peace for purposes other than training are not entitled to 
a credit of $50 for uniform gratuity. 
Acting Comptroller General Ginn to the Secretary of the Navy, February 
24, 1922: 


I have, by your direction, the letter of the Judge Advocate General 
of the Navy, dated February 6, 1922, requesting decision of the ques- 
tion presented by Lieut. (j. g.) J. E. Hunt, (S. C.) United States 
Navy, whether officers of the Naval Reserve Force reporting upon 
reenrollment for active duty in time of peace for purposes other than 
training, are entitled to a credit of $50 for uniform gratuity. 

The act of August 29, 1916, 39 Stat., 587, provides: 


The Naval Reserve Force shall be composed of citiz.ns of the United States 
who, by enrolling _* * * obligate themselves to serve in the Navy in time 
of war or during the existence of a national emergency, declared by the 
President: * * *. 


and on page 589, the act provides: 


Members of the Naval Reserve Force shall, upon first reporting for active - 
service for training during each period of enrollment, be credited with a uniform 
gratuity of $50 for officers * * 

Upon reporting for active service in time of war or national emergency the 
uniform gratuity shall be $150 for officers * * *, or the difference between 
these amounts and any amounts that may have been credited as a uniform 
gratuity during the current enrollment: * * *, 


The act of July 1, 1918, 40 Stat., 711, provides: 


That in time of peace the Secretary of the Navy is athorized, in his discretion, 
to order any member of the Naval Reserve Force, with his consent, who has 
been confirmed in his rank, grade, or rating, to perform any duty afloat for any 
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period of time for which his services may be required: Provided, That such 
members may be relieved from duty by the Secretary of the Navy at any time 
and shall upon their own application be released from said duty within four 
months from the date of their application therefor. 


No authority is found in the statutes for the payment of a $50 
gratuity to an officer of the Naval Reserve Force for reporting for 
other than training duty in time of peace. You are advised, there- 
fore, that officers so reporting are not entitled to the credit. 


AVAILABILITY OF ALLOTMENTS FROM APPROPRIATION FOR 
NATIONAL SECURITY AND DEFENSE. 


While the appropriation for national security and defense ceased to be 
available for expenditure after June 30, 1919, allotments made by the Presi- 
dent therefrom prior to that date remain available thereafter for payment of 
obligations previously incurred or for further obligation necessary in carrying 
through the project for which the allotment had been made. 


Acting Comptroller General Ginn to the Secretary of the Treasury, February 

27, 1922: 

Your request to the former Comptroller of the Treasury of Janu- 
ary 8, 1921, for revision of the action of the Auditor for the Treasury 
Department in disallowing, by settlement No. 83823, dated Decem- 
ber 21, 1920, the sum of $6,041.13 claimed by the Federal Land 
Bank of Wichita, Kans., as a reimbursement for expenses incurred 
by the bank in connection with loans to farmers in drought-stricken 
areas, was pending before the Comptroller June 30, 1920, and is 
now before this office for final action. 

The sum of $5,000,000 was allotted and set apart by the President 
on July 26, 1918, from the appropriation “National security and 
defense” for the purpose of making loans to farmers in drought- 
stricken areas, and on August 6, 1918, this bank was designated 
financial agent of the Government to make and collect such loans. 
The allotment was placed at the disposal of the Secretary of the 
Treasury and the Secretary of Agriculture, and on August 2, 1918, 
a joint circular was issued by them defining the terms and conditions 
upon which loans would be made, and prescribing the expenses 
which might be allowed in connection with the making of the same. 
This circular was supplemented by other circulars, the one bearing 
most directly on the matter now in hand having been issued Septem- 
ber 2, 1919. This latter circular authorized payment of actual ex- 
penses shown by sworn vouchers to have been necessarily incurred 
for certain expenses, including salaries or compensation of clerks, 
stenographers, or other personnel which had not been covered by 
authorization in earlier circulars. 

In his settlement the auditor suspended various items of expense 
incurred prior to June 30, 1919, and allowed the remainder of the 
expense prior to that date, but disallowed all expense incurred sub- 
sequent to June 30, 1919, because the appropriation for national 
security and defense ceased to be available for expenditure from 
and after that date. 
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The former Comptroller questioned the authority of the bank 
to incur the expense of salary or compensation of personnel under 
the earlier circulars or under retroactive operation of the circular of 
September 2, 1919, and the matter has been held in suspense by this 
office. 

The settlement is now reversed and a difference of $6,041.13 is 
certified due the claimant. 

While the appropriation for national security and defense from 
which the allotment was made ceased to be available for expendi- 
ture after June 30, 1919, the allotment itself had been made and 
obligated before that date, and this allotment and obligation carried 
the appropriation to the extent of the obligation beyond the time 
at which the appropriation ceased to be available for other expendi- 
tures or for further obligation, and left the allotment available for 
payment of any expense necessary in carrying through the project 
provided for by the allotment and earlier circulars, whether in- 
curred before or after June 30, 1919. 

Under the discretionary administrative power conferred by the 
appropriation the allowance given by the circular of September 2, 
1919, will not be questioned by the General Accounting Office. Cer- 
tain classes of items included in the claim are not such as would 
ordinarily be passed by the accounting officers, but in view of the 
character of the appropriation they can not be objected to. 





LEAVES OF ABSENCE—COAST AND GEODETIC SURVEY 
OFFICERS. 


Officers of the Coast and Geodetic Survey granted leaves of absence will be 
entitled to the same pay as officers of the Navy of the same rank and 
length of service would be entitled to receive in the same circumstances. 


Acting Comptroller General Ginn to the Secretary of Commerce, February 

27, 1922: 

I have your letter of December 6, 1921, requesting decision 
whether you may lawfully grant a commissioned officer of the Coast 
and Geodetic Survey leave of absence with full pay for a period in 
excess of thirty days a year, or whether any leave of absence in 
excess of thirty days a year must be a furlough on half pay as con- 
templated in section 1557, Revised Statutes; also whether you may 
lawfully limit the annual leave with full pay which may be granted 
a commissioned officer of the Coast and Geodetic Survey to less than 
thirty days in one year, and yet allow an absence in excess of such 
limitation and thus make the pay for such excess absence one-half 
of his full pay. 

The leave laws applicable to officers of the Army were extended to 
officers of the Navy by the Navy personnel act of March 3, 1899, 
30 Stat., 1007, that certain officers of the Navy “shall receive the 
same pay and allowances, except forage, as are or may be provided 
by or in pursuance of law for the officers of corresponding rank in 
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the Army.” 11 MS. Comp. Dec., 617, November 27, 1899; 6 Comp. 
Dec., 557; 9 /d., 494; 12 7d., 146; 15 /d., 70, 73. The basis for this 
conclusion was not that the Army leave laws granted a privilege, 
but by reason of the fact that the pay of officers of the Government, 
in the constitutional sense, accrues by the mere holding of the legal 
title to the office, 4 Comp. Dec., 601, and that the leave laws of the 
Army are a prohibition on the payment of pay except as therein 
fixed when absent from duty. 

The same view was taken with respect to officers of the Marine 
Corps, whose pay was assimilated to that of officers of the Infantry 
of the Army by the act of June 30, 1834, 4 Stat., 713. See volume 1, 
Second Comp. Dec., par. 1383. 

The decision of the former Comptroller of the Treasury, 27 Comp. 
Dec., 129, was on the premise that the leave statutes applicable to 
officers of the Army granted leave of absence privileges. That view, 
in my opinion, is not tenable, and is not applicable where pay and 
allowances are assimilated to those of officers whose right to pay 
during absence from duty is limited by statute, those limitations 
attaching to the officers receiving the same pay by assimilation. 
In a case such as here decided that decision will not be followed 
hereafter. 

You are accordingly informed that the officers to whom you grant 
leave of absence will be entitled to receive the same pay as officers 
of the Navy of the same rank and length of service would be entitled 
to receive in the same circumstances. 


ADVANCE PAYMENTS—REGISTERING CABLE ADDRESS. 


Payment of fee for registering an abbreviated cable address of a Government 
bureau, effective for one year in advance, is not prohibited by section 3648, 
Revised Statutes, as a payment for services in advance of their rendition. 


Acting Comptroller General Ginn to Charles E. Molster, disbursing clerk, 

Department of Commerce, February 27, 1922: 

I have your letter of February 6, 1922, transmitting a voucher for 
$2.50 in favor of the Postal Telegraph Cable Co. for registering an 
abbreviated cable address of the United States Lighthouse Service 
for the period from October 1, 1921, to September 30, 1922. You 
ask whether you are authorized to pay the voucher in view of the 
provisions of section 3648, Revised Statutes, prohibiting payments 
for services in advance of their rendition. 

The service contracted for was the registry of an abbreviated cable 
address. When the act of registration was completed the whole 
service was performed and there is nothing to be done in the matter 
preliminary to payment. Payment of the voucher would not be a 
violation of section 3648, Revised Statutes, and if otherwise correct 
its payment is authorized. See also decision of March 4, 1920, to the 
Librarian of Congress. 
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PAY OF NATIONAL GUARD OFFICERS ATTENDING MILITARY 
SERVICE SCHOOLS. 


An officer of the National Guard detailed to attend a military service school 
under provisions of the act of June 3, 1916, 39 Stat., 207, is not entitled 
to pay authorized by the statute while on detached service away from the 
school for the purpose of playing basket-ball games per a schedule arranged 
by the basket-ball team of the school. 


Acting Comptroller General Ginn to Capt. J. R. McNiel, United States Army, 
February 27, 1922: 


I have your letter of February 8, 1922, transmitting for decision 
voucher stated in favor of Second Lieut. James R. Rundell, Infantry, 
Massachusetts National Guard, for pay as a second lieutenant De- 
cember 27 to 31, 1921. You state: 


* * * Lieutenant Rundell is a member of the National Guard of the State 


of Massachusetts. On October 31, 1921, he reported under competent orders, to 
the commandant the Infantry School, Camp Benning, -Ga., for a course of in- 
structions. He was in regular attendance at the school from October 31 to De- 
cember 26, 1921. On December 27, 1921, Lieutenant Rundell, by Special Orders, 
No. 304, headquarters the Infantry School, dated December 28, 1921, was placed 
on detached service for the purpose of playing basket-ball games per schedule 
arranged for the Infantry School basket-ball team, from December 27, 1921, to 
January 12, 1922, inclusive. Lieutenant Rundell was absent from the school 
on detached service during the period stated in his voucher. 

Section 99 of the act of June 3, 1916, 39 Stat., 207, provides for 
the attendance .of selected officers and enlisted men of the National 
Guard for the pursuit of a regular course of study at any military 
service school of the United States except the United States Military 
Academy, and authorized pay therefor while the officer or enlisted 
man is “in actual attendance at such school, college, or practical 
course of instruction,” with a proviso that the pay and allowances 
so authorized shall not exceed those of a captain. 

The certificate of the secretary of the Infantry School as to Lieut. 
Rundell’s attendance during December, 1921, is as follows: 

This is to certify that 2nd Lieut. James R. Rundell, Mass. N. G., having 
reported at this station for duty under competent orders, has been in regular 
attendance at a course of instruction at the Infantry School, Camp Benning, 
Georgia, during the period December 1st-December 26th, 1921, both dates in- 
clusive. 

It is further certified that during the period December 27th-December 31st, 
1921, the said 2nd Lieut. James R. Rundell, Mass. N. G., has been on duty as 
a member of the Infantry School basket-ball team, absent from this station 
on a trip taken for the purpose of playing basket-ball games with the teams of 
other institutions; that physical training forms a part of the curriculum of the 
Infantry School, and that for participation in scheduled games as members of 


the Infantry School teams in major sports, including basket ball, student oflicers 
are allowed credits in the course in physical training. 


The order placing Lieut. Rundell on detached service is as follows: 
EXTRACT. 


8. The following-named officers are placed on detached service for the pur- 
pose of playing basket-ball games, per schedule arranged by the Infantry Schoo! 
Basket Ball Team, from December 27th, 1921, to Jan. 12th, 1922, inclusive. 

* * * = _ * ” 


Lieut. J. R. Rundell, Inf.,N.G. * * *%, 


It has been held, 27 Comp. Dec., 777, that officers or enlisted men 
of the National Guard attending service schools are not in actual 
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attendance when absent on authorized sick or ordinary leave. And 
I am of opinion that an officer on detached service away from the 
school for the purpose of playing basket-ball games per a schedule 
arranged by the basket-ball team of the school is not during such 
period “in actual attendance at such school” within the meaning 
of the statute. 

You are not authorized to pay the voucher. 


TRAVELING EXPENSES—CONTRACTS FOR PERSONAL SERVICES. 


Under a contract for personal services providing for reimbursement of travel- 
ing expenses to and from place of employment, failure to perform the work 
for which employed precludes reimbursement of the traveling expenses. 


Decision by Acting Comptroller General Ginn, February 27, 1922: 

J. H. Arnold requested, January 20, 1922, review of settlement 
No. 806000, dated January 9, 1922, wherein the War Department 
division of this office disallowed his claim for $372.76 as reimburse- 
ment of expenses incurred in going from Tulsa, Okla., to Bruns- 
wick, Ga., November 7, 1918, and return, November 18, 1918. 

The constructing quartermaster at the Brunswick plant of the But- 
terworth-Judson Corporation, Brunswick, Ga., made a request on 
the Tulsa, Okla., Chamber of Commerce for information as to com- 
petent well drillers to sink water wells on the Government projects at 
Brunswick. In response to this request, the Tulsa Chamber of 
Commerce recommended claimant, and on November 2, 1918, the 
following telegram was sent to him at Tulsa by the constructing 
quartermaster. 


Request you and two competent well drillers leave immediately. Take re- 
ceipts, and transportation refunded after thirty days. Rate one dollar per 
hour straight time, working twelve-hour shifts. Wells started sixteen inch 
diameter, to be one thousand feet deep. Only reliable, loyal men wanted. Wire 
when leaving. 


‘The claimant left Tulsa for Brunswick, taking with him two men, 
on November 7, 1918. The return journey began November 16, 1918, 
and the constructing quartermaster, in denying a claim for reim- 
bursement of expenses aggregating $372.76 for the trip, February 3, 
1919, stated in part that: 


You and these men came here for the specific purpose of drilling water 
wells. Upon arrival in Brunswick you spent several days ascertaining about 
the condition about the Picric Acid Plant, the nature of the equipment used 
in drilling these wells, and accommodations in Brunswick. Further, in con- 
versation with me the day after your arrival, in answer to information which 
I gave you as to the specific accommodations which we had arranged for you 
at the Picric Acid Plant, these accommodations consisting of furnished houses 
in one of the new villages, you replied that neither you nor your men could 
possibly consider living at the plant, where you would be conveniently located 
for the work, but would have to take the necessary time to engage accommoda- 
tions in Brunswick. You also, at that time, requested that an automobile be 
turned over for your use in traveling between the plant and Brunswick. This 
latter request I refused. In regard to the accommodations, that, of course, was 
entirely up to you where you wished to live, providing you could reach the 
work readily and not delay the work because of your residence. 








458 DECISIONS OF THE COMPTROLLER GENERAL. 


You told me later that one or both of these men had contracted influenza 
or colds, and, as you know, neither you nor either of your companions did any 
work whatsoever on these wells. 


Further, the claimant insisted that the well-drilling outfits were 
nothing “but two old machines and some junk tools on the job,” 
and refused to perform any drilling and returned November 16, 
1918, to Tulsa. 

In the absence of a contract tothe contrary, Government em- 
ployees must make the journey to the place of their employment at 
their own expense. 11 Comp. Dec., 691. The telegram of Novem- 
ber 2, 1918, prescribed as a condition precedent to reimbursement 
of traveling expenses an employment of 30 days, which must be 
interpreted to mean 30 days of services rendered. Claimant did 
not meet this condition, as he did not perform any work whatso- 
ever, and, after assigning excuses for his failure to do so, returned 
to his home. 


Upon review of the matter no differences are found and the 
settlement is sustained. 


TERMINATION CONTRACTS. 


An agreement purporting to cancel purchase orders for delivery of goods to 
the Government, executed subsequent to the date final delivery should have 


been made under terms of the orders, is without consideration and there- 
fore void. 


Decision by Acting Comptroller General Ginn, February 27, 1922: 

M. T. Legg, major, Finance Department, applied January 16, 
1922, for review of the action of the War Department Division of 
this office in disallowing by settlement No. 69992, dated December 
30, 1921, credit for voucher 2141, $78, and voucher 2142, $1,753.40, 
in his accounts as captain, Quartermaster Corps, for March, 1920, 
covering payments to the Eisemann Magneto Co., under cancel- 
lation agreement No. 468, dated September 15, 1919, terminating 
purchase order No. 3515, dated May 6, 1919, and cancellation agree- 
ment No. 467, dated September 30, 1919, terminating purchase order 
No. 3491, dated May 3, 1919, respectively. 

Purchase order No. 3515, in respect to deliveries, directed “ship 
two weeks after receipt of order”; and purchase order No. 3491 
similarly provided for deliveries “to reach seaboard 30 days after 
receipt of order.” Being dated at Washington, D. C., May 6 and 
May 3, respectively, these orders would in the ordinary course of 
mail have been received by the Eisemann Magneto Co. at Brooklyn, 
N. Y., on the following day, and shipments on these orders should 
therefore, in the absence of legal excuse for delay, have been made 
by May 21 and June 4, respectively; and if not delivered by those 
dates or within a reasonable time thereafter the United States 
would have been under no obligation to accept the material ordered 
in the absence of occurrences legally excusing the company for the 
delay or imposing upon the United States responsibility therefor. 
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It does not appear, nor has any averment been made, either that 
the company tendered delivery or was legally excusable for failure 
to deliver within the time specified in the orders, or that the United 
States refused to accept delivery when tendered or was responsible 
for nondelivery. Consequently, it does not appear that the United 
States was under any obligation to the Eisemann Magneto Co. on 
September 15, 1919, and September 30, 1919, respectively, in respect 
to these purchase orders. The so-called cancellation agreements 
purporting to terminate such a supposed liability were without con- 
sideration and void, and the payments made in pursuance thereof 
were unauthorized. (See 25 Comp. Dec., 398, 404.) 

Upon a review of the matter no differences are found and the set- 
tlement is sustained. 


HONORABLE-DISCHARGE GRATUITY—EXTENSIONS OF ENLIST- 
MENTS—NAVY. 


Extensions of enlistments in the Navy after July 11, 1919, entitle to honorable. 
discharge gratuity only when such extensions singly or in the aggregate 
amount to two, three, or four years. 

An extension of enlistment in the Navy after July 11, 1919, for only one year 
entitles to no honorable-discharge gratuity, but if reextended for an addi- 
tional year or years, the enlisted man on such reextension, or upon a third 
extension, will be entitled to the same amount of gratuity as though the 
original extension had been for the total of the extensions, less any gratuity 
which may have been paid on the prior extensions. 

When a reenlistnrent in the Navy follows within four months after an ex- 

tension or extensions of a prior enlistment, the aggregate of the ex- 

tensions standing alone, if for two or more years, constitutes the “last 

expiring enlistment” within the meaning of the act of July 12, 1921, 42 

Stat., 139, providing for payment of honorable-discharge gratuity, but if 

the extension is for one year only, the prior original enlistment, exclusive 

of such extension, constitutes the “last expiring enlistment.” 


Acting Comptroller General Ginn to the Secretary of the Navy, February 28, 

1922: 

I have your request of December 28, 1921, for a decision of cer- 
tain questions -rising in the application of the decision of this office 
of December 6, 1921, to payments of honorable-discharge gratuity 
pay to men of Navy upon separate extensions of two or three years 
of other than war enlistments, the initial extension of which was 
entered into on or after July 11, 1919. 

The decision held that a proportionate gratuity was payable upon 
such extensions, subject to the limitations of the act of July 12, 1921, 
treating a two or three year extension as corresponding to a two 
or three year reenlistment for the purpose of proportionate benefits. 

Your questions are answered in the order presented. 


A. Is honorable-discharge gratuity payable where the aggregate of extensions 
is equivalent to an enlistment period of two or three years, as distinguished 
from a two or three year extension standing alone? 


Examples. 
1, Enlisted July 15, 1915—4 years—to expire July 14, 1919. 
Extended 1 year from July 15, 1919. 
“ 1 “ “ “ “ 1920. 
What honorable discharge gratuity is payable on second extension? 
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2. Enlisted July 15, 1915—4 years—to expire July 15, 1919. 
Extended 2 years from July 15, 1919. 
“ 1 year “ “ “ 1921. 
What honorable discharge gratuity is payable on second extension? 
3. Enlisted July 15, 1915—4 years—to expire July 15, 1919. 
Extended 1 year from July 15, 1919. 
“ 1 “ oe “ “ 1920. 
“ 1 “ “ “ “ 1921. 
What honorable discharge gratuity is payable on last extension? 

Your general question is answered in the affirmative. 

As to the examples, as follows: 

1. 2 months’ gratuity becomes payable on second extension, the two 1-year 
extensions being treated as the equivalent of a two-year extension for purposes 
of the gratuity. 

2. 3 months’ gratuity is payable on second extension, or, in event a two 
months’ gratuity was paid on first extension, an additional one month is payable. 

3. 3 months’ gratuity is payable on last extension if 2 months’ gratuity was 
not paid on second extension; if it was paid only the additional one month’s 
gratuity is payable. 

B. Are the provisions of act of July 12, 1921, effective on each individual 
extension entered into on or after July 12, 1921, or on aggregate of extensions 
entered into on or after that date? 


Examples. 


4, Enlisted July 15, 1919—2 years—to expire July 14, 1921. 
Extended 1 year from July 15, 1921. 
- 2 years “ = = ie 
Is gratuity of two or three months payable on second extension? 
5. Enlisted July 15, 1919—2 years—to expire July 14, 1921. 
Extended 1 year from July 15, 1921. 
a 1 “ “ “ “ 1922. 
“ 1 “ “ “ “ 1923. 
If gratuity of 2 months is payable on second extension, would an additional 
1 month gratuity be payable on third extension? 


Section 2 of the act of July 12, 1921, 42 Stat., 139, provides: 


That hereafter no enlisted man in the Navy shall be paid on reenlistment an 
honorable discharge gratuity, or any proportionate part thereof, in excess of any 
amount equal to one month’s pay for each year of service in the last expiring 
enlistment of such enlisted man. 


This act operates on each individual extension of two or three years 
entered into after its date, er on each aggregate of extensions of two 
or three years, as per your examples, as follows: 


4. Two months’ gratuity only is payable, the last expiring enlistment for the 
purpose being the original 2-year term. 

5. No. On third individual extension the extension becomes an aggregate 3- 
year extension for gratuity purposes, and as such the payment of the gratuity 
for the third or additional month would be in excess of the 2 years in last 
expiring enlistment. 

C. Shall the entire period covered by an enlistment which has been extended 
count as fhe last expiring period of service in computing the number of years 
in previous enlistment for the determination of the gratuity authorized for reen- 
listment on or after July 12, 1921? 


Eramples. 


6. Enlisted July 15, 1919—2 years—to expire July 14, 1921. 
Extended 1 year from July 15, 1921. 
Honorably discharged July 14, 1922, after service of 3 years. 
If reenlisted within 4 months for 3 years is he entitled to 3 months’ gra- 
tuity? : 
7. Enlisted July 15, 1919—2 years—to expire July 15, 1921. 
Extended 2 years from July 15, 1921. 
Honorably discharged July 14, 1923, after service of 4 years, 
Is he entitled to 4 months’ gratuity if reenlisted for 4 years? 
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Your question is answered in the negative. It is the original 
enlistment term in itself, or last aggregate extension term, which is 
the measure under the statute. 

Your examples are answered as follows: 


6. No. On reenlistment within 4 months for 3 years he would be entitled to 
2 months’ gratuity only, the original term being the last expiring enlistment for 
purposes of the statute, the 1-year extension in itself not qnstituting an exten- 
sion equivalent to a reenlistment. 

7. No. The last expiring enlistment was the 2-year extension, the equivalent 
of a 2-year enlistment. 


MILEAGE OF ARMY OFFICERS. 


An Army officer ordered by proper authority to accompany an overland tour of 
motor trucks for the purpose of observation and report is not ent‘tled to 
mileage for the travel so performed. 

The mileage allowance of an Army officer is subject to land-grant deductions 
for distance traveled over a Jand-grant railroad, whether or not Government 
transportation requests are used. 


Decision by Acting Comptroller General Ginn, March 1, 1922: 

Eric M. Lubeck, formerly a major, Motor Transport Corps, 
United States Army, requested, December 10, 1921, review of set- 
tlement No. 126814, dated November 18, 1921, War Department Divi- 
sion of this office, by which was settled his claim for mileage as an 
officer of the Army for travel performed from Steele, N. Dak.. to 
‘argo, N. Dak., and from the latter point to Chicago, Ill., August 28 
to September 17, 1919. 

The orders under which travel was performed were issued by the 
commanding officer, Motor Transport General Depot, Municipal 
Pier, Chicago, addressed to Maj. Lubeck as follows: 


AvcustT 25, 1919. 

1. In compliance with letter from Chief, Motor Transport Corps, file No. 
451-MTC-SEng, dated August 22, 1919, Washington, D. C., you are directed to 
proceed without delay to Steele, No. Dak., to accompany the National Motor 
Truck Development Tour from that peint to Milwaukee, Wis., for the purpose 
of observing and reporting all features of general interest for the Motor Trans- 
port Corps, as outlined in the above-mentioned letter from the Chief of the 
Motor Transport Corps. 

2. Upon completion of this duty you will report to the commanding officer, 
Motor Transport General Depot, Municipal Pier, Chicago, Il. 

38. The travel directed is necessary in the military service, * * *. 


SEPTEMBER 12, 1919. 

1. In compliance with telegraphic instructions from the Chief of the Motor 
Transport Corps, Washington, D. C., dated September 12th, 1919, you are 
directed to proceed to Chicago, Illinois, reporting upon arrival to the command- 
ing officer, Motor Transport General Depot, Municipal Pier, when properly 
relieved by Captain Herbert Mitchell, M. T. C. 

2. Orders from The Adjutant General of the Army, directing this travel, wil! 
be furnished you upon arrival in Chicago, Ill. * * *. 


The letter referred to in the order of August 25 indicated that the 
duties of the officer selected were to accompany an overland tour of 
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motor trucks, to observe their performance on the journey and 
report thereon; and it was further directed that the officer selected 
should be fully qualified to perform those duties. The travel was 
performed either in the trucks or by automobile, not the property 
of the United States, furnished by the association which arranged 
the tour. 

Claimant traveled with the trucks being tested from Steele by way 
of Bismarck, Minot, Devils Lake, and Grand Forks, to Fargo, where 
he was relieved from the duty assigned him by the order of August 
25, and directed to return to Chicago. The journey to Chicago was 
by railroad. 

Mileage was paid by a disbursing officer of the Army for travel 
from Chicago to Steele, and there was allowed in settlement No. 
126814 mileage from Fargo to Chicago at 7 cents per mile, less 3 
cents per mile deducted for land grant 390 miles, and the claim for 
moileage from Steele to Fargo via the route traveled was disallowed. 
Claimant in requesting review demands to be informed of the legal 
authority for this adjustment of his claim, and information as to the 
land grant deduction Fargo to Chicago. 

‘Travel over land grant or bond aided railroad was possible be- 
tween Fargo and St. Paul, 217 miles, and between St. Paul and 
Chicago, 173 miles, total 390, and the authority for the deduction is 
found in the act of June 12,°1906, 34 Stat., 246, requiring that when 
the travel of an officer of the Army in a mileage status is in whole 
or in part over a land grant or bond aided railroad: there shall be 
deducted from his mileage account 3 cents per mile “for the dis- 
tance for which transportation has been or should have been fur- 
nished.” ‘The failure of the officer, or his inability to secure Gov- 
ernment transportation requests for travel over land grant railroads 
does not relieve him from this deduction. 

The mileage laws do not contemplate that an officer of the Army 
will be entitled to mileage for any and all travel, and it has been 
consistently held that where travel is merely incidental to the per- 
formance of a specific, paramount military duty the officer is not 
in a travel status entitling him to mileage. The act of June 12, 
1906, draws that distinction for the great bulk of the Army by 
providing that mileage shall be payable only for travel “ without 
troops.” Staff officers, as was the claimant, occasionally are assigned 
duties in the performance of which travel is merely incidental; but 
in the performance of such a duty they are no more entitled to 
mileage than is an infantry officer in command of an organization 
on a march, 
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The facts of this case are similar to the facts in the case of Lieut. 
Moon, 26 Comp. Dec., 226, as to which it was there said : 


Travel was necessary to place the officer at a point where the duty could 
be undertaken, and after the completion of the duty travel was necessary to 
enable him to return to his proper station; but in the performance of the 
specific duty enjoined by the order travel was but an incident of that duty. 
During that time the officer was not in a travel status within the meaning of 
the mileage law, but in a duty status in the performance of a military duty, 
appropriate to his rank and grade, for which presumably he wags specially 
qualified, and which could be performed in no other way, and was quite 
distinct from what might be termed the mere passive duty—traveling—per- 
formed by an officer properly in a mileage status. 19 Comp. Dec., 19. And 
see also 26 Comp. Dec., 83-84; 25 id., 234. 


On a review of the matter, the settlement is sustained. 


PROMOTION OF POSTAL CLERKS. 


Provision in section 3 of the act of July 21, 1921, 42 Stat., 144, that time served 
as a subsWtute postal clerk or letter carrier is to be counted in determining 
promotion of clerks or carriers appointed to regular positions before June 
5, 1920, authorizes only that the employee be promoted to the grade he 
would have attained had he actually served the time covered by the sub- 
stitute service as a regular prior to the date of his last appointment as a 
regular. 


Acting Comptroller General Ginn to the Postmaster General, March 1, 1922: 


I have your letter of February 15, 1922, requesting decision of a 
question presented as follows: 


On Sept. 10, 1917, William J. Rogers was appointed a substitute letter carrier 
in the post office of Centralia, Illinois, and on Jan. 16, 1918, was transferred to 
the position of substitute clerk in that office. On February 1, 1918, he was pro- 
moted to a first grade clerkship at $800 plus 10% bonus, and on July 1 his sal- 
ary as first grade clerk was changed to $1,000 per annum. On August 1, 1918, 
Mr. Rogers was transferred from clerk of the first grade to carrier of the first 
grade at $1,000 per annum, and on February 5, 1919, was reduced to substitute 
earrier without delinquency. He was again appointed a carrier, first grade, at 
$1,000 per annum on April 16, 1919, and promoted to $1,100 July 1, 1919, by 
virtue of one year of service in the first grade; was promoted to the third grade 
of $1,200 July 1, 1920, and reclassified on that date at $1,600; and automatically 
promoted July 1, 1921, to the fourth grade of $1,700. 

The contention is made by Mr. Rogers that by virtue of the 1,496 hours of 
substitute service performed by him during the periods Sept. 10, 1917, to Jan. 
31, 1918, and Feb. 5, 1919, to April 15, 1919, he is entitled, under the provisions 
of section 3 of the act of July 21, 1921, known as the Steenerson Act, to pro- 
motion to the fifth grade, $1,800, effective Oct. 1, 1921, for the reason that dur- 
ing the period from Feb. 1, 1918, to Feb. 4, 1919, he was entitled to and received 
promotion to the second grade on July 1, 1919, and that this fact should not be 
disregarded in antedating his original appointment to grade one by as many 
hours of substitute service as had been performed by him during the two periods 
during which he occupied the position of substitute. 

Your opinion is requested as to the proper computation of Mr. Rogers’ salary 
under the provisions of section 3 of the Steenerson Act and his grade status 
thereunder as of Oct. 1, 1921, so that if any adjustment of his salary under 
the provisions of the act referred to not already properly made and allowed 
may be effected. In connection with Mr. Rogers’ contention that he should be 
given credit for the promotion to the second grade, to which he was entitled on 
July 1, 1919, after his restoration to grade, it has been the policy of the depart- 
ment where a clerk or carrier of any grade is reduced, other than from cause, 
to the position of substitute and subsequently promoted again to the regular 
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force, he must be given credit for the time served previously as a regular em- 
ployee in computing the year of service necessary for advancement to the next 
higher grade. 


Section 3 of the act of July 21, 1921, 42 Stat., 144, provides: 


That clerks and carriers in the intermediate or amomatic grades who were 
appointed to regular positions before June 5, 1920, and are receiving less than 
the maximum grade of salary, shall receive credit for all time served as substi- 
tute on a basis of one year for each three hundred and six days of eight hours 
served as substitute, and be promoted to the grade to which such clerk or 
carrier would have progressed had his original appointment as substitute been 
to grade one. 


On the basis of 8 hours to the day and 306 days to the year, as pre- 
scribed in the statute, the 1,496 hours of substitute service performed 
during the periods from September 10, ‘917, to January 31, 1918, 
and February 5, 1919, to April 15, 1919, would equal 187 service 
days, or 187/306 of a calendar year. Reducing this fraction of a cal- 
endar year to calendar days we find that it equals 223 calendar days. 
This time added to the time served as a regular from February 1, 
1918, to February 4, 1919, makes a total of one year and 227 days 
to be credited in determining the employee’s right to promotion after 
his regular appointment of April 16, 1919. 

The law does not authorize that this time be counted as though 
served after the date of the regular appointment of April 16, 1919, 
under which the employee was serving on June 5, 1920, and that he 
be promoted to the grade he would be entitled to after serving said 
period subsequent to the date of such appointment as a regular. It 
authorizes only that the employee be promoted to the grade he would 
have attained if he had actually served said period as a regular prior 
to the date of his last appointment as a regular. 

Antedating the appointment of April 16, 1919, by one year and 
227 days, will carry it back to September 1, 1917. Accordingly, in 
determining the rate of compensation to which this employee was 
entitled to be promoted under the provisions of section 3 of the act 
of July 21, 1921, he should be regarded as having been appointed 
as a regular in the lowest grade September 1, 1917. 

The salary of the lowest grade on September 1, 1917, was $800. 
Under the provisions of the act of July 2, 1918, 40 Stat., 751, a clerk 
or carrier theretofore in the $800 grade would automatically advance 
to grade one at $1,000 per annum under the new classification and 
under the provisions of the act of February 28, 1919, 40 Stat., 1198, 
he would proceed to grade 2 at $1,100 on July 1, 1919. On July 1, 
1920, he would automatically go to grade 3, the salary of which was 
$1,600 under the act of June 5, 1920, 41 Stat., 1049. The next ad- 
vance would be to grade 4 at $1,700 on July 1, 1921, and he will not 
be entitled to advancement to grade 5, the maximum, until July 1, 
1922. 
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I understand from your submission that Mr. Rogers has been rated 
and paid as of grade 4 at $1,700 per annum since July 1, 1921. 
Therefore, no further adjustment of his salary or rating will be nec- 


essary or proper under the law authorizing automatic advances until 
July 1, 1922. 


WAIVER OF CONSULAR FEES. 


As the restriction on vessels as to registration is a condition precedent to 
remission of consular fees for official services to American vessels, there 
is no authority in the Comptroller General to waive tonnage fees charged 
against unregistered American cable ships because of the nature of the 
work in which engaged. 


The question of the waiver of collection or remission of consular fees due and 
payable under the law and consular regulations appears to be one for con- 
sideration of the Secretary of the Treasury under section 1724, Revised 
Statutes. 

Acting Comptroller General Ginn to the Secretary of State, March 1, 1922: 

I have your letter of February 10, 1922, as follows: 

The department has been requested by the president of the All America 
Cables, Incorporated, to instruct consular officers in South America and the 
West Indies to refrain from the collection of tonnage fees prescribed in sec- 
tion 16 of the Tariff of United States Consular Fees, with respect to certain 
cable ships. The request of the company is based upon a letter of January 
29, 1892, from the Acting Secretary of the Treasury, a copy of which is en- 
closed for your ready reference, to the effect that although such vessels can- 
mot be registered or enrolled and licensed because of the nature,of the work 
in which they are engaged, he believed that such vessels should be charged 


consular fees only when services, such as the discharge or shipment of seaman, 
are performed. 


Before issuing instructions to consular officers as desired by the All America 
Cables, I should be pleased to receive an expression of your opinion as to 
whether the fees can be waived by the Department of State. 

The status of the cable ships in question is not entirely clear to 
this office. Section 12 of the act of June 26, 1884, 23 Stat., 56, pro- 
vides that no fees named in the tariff of consular fees shall be 
charged or collected by consular officers for official services to 
American vessels. Section 4131, Revised Statutes, provides that 
vessels registered pursuant to law, “and no others,” except vessels 
in the coasting trade and fisheries, shall be deemed vessels of the 
United States and entitled to the benefits and privileges appertain- 
ing to such vessels. 

I gather from your submission that these cable ships are in fact 
American built or owned, and would be entitled to registry as such 
but for the character of the work in which they are engaged. The 
question of registry is not for determination by this office, and the 
law is plain that registered vessels only are entitled to privileges 
granted by law to American vessels. These vessels not being reg- 
istered there would seem to be no ground for waiving collection 
from them of consular fees on the ground that they are American 
vessels, 
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The tonnage fees in question are for the services of the consul in 
receiving and delivering ship’s register and papers, including cer- 
tificate that the register of the ship, together with the crew list and 
shipping articles, has been deposited in the consulate, and certificate 
that clearance of the vessel has been exhibited to the consul and the 
ship’s register and papers delivered to the master of the vessel which, 
if any, of the services covered by this fee are required of consuls in 
connection with these vessels does not appear, so that this office 
has no basis for determining whether or not the fee will be earned 
by any consulate. 

If, however, the fee is lawfully earned and is due from and pay- 
able by the vessels I can find no authority of law for a waiver by 
your department of collection. Section 1724, Revised Statutes, makes 
a consul liable to the United States for any fee which he is entitled 
to charge and which he omits to collect— 
unless, upon good cause shown therefor, the Secretary of the Treasury shall 
think proper to remit the same. 

If there is a question of waiver of collection or remission of con- 
sular fees already due and payable under the law and the consular 
regulations, it would seem to be one for consideration of the Secre- 
tary of the Treasury. 


SALE OF SURPLUS PROPERTY—USE OF PROCEEDS. 


Delay of nine months in alleging breach of warranty by the Government in the 
sale of surplus supplies, the proceeds of which have been covered into 
miscellaneous receipts, does not preclude refundment of the purchase price 
for goods returned from a special-deposit account consisting of the proceeds 
of sale of other goods, where the evidence clearly shows that there was a 
breach of warranty as to the quality and condition of the goods. 


Acting Comptroller General Ginn to Maj. M. T. Legg, United States Army, 
March 1, 1922: 


By letter dated February 7, 1922, forwarded through the office of 
the Chief of Finance, and received in this office February 18, you 
transmit with request for decision whether you are authorized to 
make payment thereon a voucher in favor of Hazleton Mills (Inc.) 
for $95,119.98 on account of 144,779 yards of 56-inch, 26%-ounce, 
cotton duck returned to the Army during the month of January, 
1922. 

It appears that the duck in question was a part of a lot consisting 
of 160,819 yards sold by the Government to Hazelton Mills (Inc.) 
December 8, 1919, as surplus Army supplies at $0.656999 per yard 
and that the purchase price was paid in full and the proceeds cov- 
ered into the Treasury as miscellaneous receipts. 

This matter was made the subject of an investigation by the Board 
of Contract Revision ; and the findings of said board, as announced in 
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its report dated November 29, 1921, are to the effect that the material 
delivered by the Government did not conform in character or speci- 
fication to the requirements of the sale agreement. Thereupon the 
Government received back and accepted delivery from the purchaser 
of 144,7794 yards of said duck in original packages, and the pro- 
posed payment is in the nature of a refund of the purchase price of 
said quantity, said payment to be made from funds carried in a 
special deposit account, being the proceeds of sales of other textiles 
as authorized in decision of December 12, 1921, 1 Comp. Gen. 318. 
You suggest that since claimant did not discover or allege a breach 
of warranty for nearly nine months after the purchase, there is a 
presumption that the damage to the duck was caused after the sale; 
but, considering the large quantity purchased and the recognized 
fact that the material so purchased would be sold and resold before 
the original packages would be broken, I think it can not be held 
that there was any unreasonable delay; and in view of the fact that 
the material was returned in the original packages as received, and 
the finding of Government inspectors that the damage complained 
of was due principally to the fact that the duck had been made 
water-repellent by means of an asphaltum-base treatment, whereas 
it was purchased as untreated O. D. duck, there can be no presump- 
tion that the damage occurred after sale. 
Payment on the voucher as submitted is authorized. 


SURGICAL OPERATIONS—EMPLOYEES OF THE MISSISSIPPI RIVER 
COMMISSION. 


Payment for surgical operations on employees of the Mississippi River Commis- 
sion is not authorized under regulations providing only for medical care and 
treatment. 


Acting Comptroller General Ginn to the Secretary of War, March 1, 1922: 

I have your reference of November 10, 1921, with accompanying 
papers, wherein decision is requested of the question presented by the 
president of the Mississippi River Commission as to whether pay- 
ment for the hospital, medical and surgical treatment necessarily re- 
quired in an operation on an office employee of the commission for 
appendicitis may be made from public funds. 

The question arises in connection with a clerk of the office of the 
district engineer, first and second Mississippi River Commission 
districts, Memphis, Tenn., who incurred a hospital bill of $107.80 
from June 3 to 17, 1921, and a surgical bill of $200 for an operation 
for appendicitis and which bills have been presented to the United 
States for payment. The president of the Mississippi River Commis- 
sion stated in substance that in large field operations it is customary 
for the employer to furnish medical aid to his field force in addition 
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to whatever liability he may be subject to under general laws govern- 
ing cases of injury. Through generally understood custom the com- 
mission had theretofore limited the payment of the medical, surgical, 
and hospital expenses to the field as distinguished from the office 
force. : 

The doubt in this case seems to have arisen through an unpublished 
decision of the former Comptroller of the Treasury dated April 27, 
1918, wherein it was held that the payment of expenses incident to 
the treatment of a suboffice employee of the commission for appen- 
dicitis was authorized and through regulations of the Mississippi 
River Commission dated May 21, 1910. These regulations so far as 
material provide: 

(c) In case of such sickness or injury as in the judgment of the district 
officer requires advice from a physician to employ one and to act upon his 
advice as to the care and treatment of the sick or injured employee, and if 
the case require it to place the employee in a hospital, and if there be no hos- 
pital within reach maintained by the United States at which he can be received 
and cared for without charge, then in any hospital or sanitarium which the 
district officer may select to pay the expense of his care and treatment there 
at reasonable rates for a reasonable period while he is unable to resume work 
or to go his way, and except when disabled by injury to keep his name on the 
pay roll while under treatment or to terminate his employment at any time. 

As this regulation provides for care and treatment only and not 
for surgical operations, the voucher stated in favor of the St. 
Joseph’s Hospital for $107.80, for hospital care and treatment, if 
otherwise correct, may be paid, but payment of the voucher stated 
in favor of Drs. Sanders and Warr for $200 for surgical operation 
is not authorized. The unpublished decision of April 27, 1918. to 
the extent that it authorized payment for a surgical operation, is not 
accepted as applicable or governing in the case here presented. 

The papers submitted are returned herewith. 


ROADS TO GOVERNMENT HOSPITALS OVER PRIVATE PROPERTY. 


Authority for approach work, roads, and trackage facilities, tg the additional 
hospitals provided by the act of March 4, 1921, 41 Stat., 1364, for veterans 
of the World War, is sufficiently broad to cover acquisition of such rights 
of way over private property as may be reasonably necessary for entry 
upon and use of the hospital property, upon condition that the Government 
shall repair and maintain the roads so long as needed for hospital pur- 
poses, subject to continuation of an appropriation for that purpose. 


Acting Comptroller General Ginn to the Secretary of the Treasury, March 1, 
1922: 


I have your letter of February 16, 1922, as follows: 


Reference is made to the act of March 4, 1921, 41 Stat. 1364 authorizing the 
Secretary of the Treasury to provide additional hospital and outpatient dis- 
pensary facilities for persons who served in the World War, etc., such facili- 
ties to be provided in various ways, one of which is “(2) by construction on 
sites now owned by the Government.” 
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The act further provides that such facilities “shall include * * * ap- 
proach work, roads and trackage facilities leading thereto, * * * and the 
Secretary of the Treasury is authorized to accept gifts or donations for any 
of the purposes named herein; ” and that “In carrying out the purposes herein 
authorized * * * the Secretary of the Treasury is authorized and directed 
to take over immediately * * * Fort Logan H. Roots, Arkansas, with lands, 
buildings, and equipment thereto belonging for the uses contemplated herein 
and to expend from the appropriation in the following paragraph not to exceed 
* * * $250,000 at Fort Logan H. Roots, for providing and increasing hos- 
pital facilities thereat; * * *.” 


The only roadway leading to the hospital buildings is partly outside the 
reservation, on private property, and in bad condition. Its repair becomes 
immediately necessary in connection with the hospital project. 

Having in view the language of the said act with reference to “ approach 
work roads and trackage facilities,’ I have the honor to ask your consideration 
and decision on the following points: 

(1) Whether or not the appropriation made for carrying into effect the 
purposes of the said act is available for repairing that part of the road leading 
to the reservation which is on private property, conditioned upon the owners 
of the roadbed giving to the United States an easement granting in perpetuity 
the right to use, maintain and repair said road; 

(2) If the above query is answered in the affirmative, whether or not the 
unnual appropriation for “Repairs and preservation of public buildings” 
under control of the supervising architect of this department would be avail- 
able for future repair and maintenance of the road, or whether this would 


fall as a charge against an annual appropriation under control of the Public 
Health Service. 


As prompt action in the matter is necessary to the proper progress of the 
hospital construction work at this station, the department will appreciate 
your early consideration and decision. 

Authority to do approach work and to provide roads and trackage 
facilities to the additional hospital facilities authorized by the act 
of March 4, 1921, is broad enough to cover acquisition in your dis- 
cretion of such right of way over private property as may be 
reasonably necessary for entry upon and use of the hospital property, 
upon condition that the Government shall repair the road and main- 
tain and keep it in repair so long as it is needed for hospital purposes, 
subject, however, to continuation of an appropriation available for 
that purpose. There should be nothing in the grant of easement 
binding the Government to maintain or repair the road beyond the 
need of providing for the additional hospital facilities authorized 
by this statute, or beyond authority conferred by existing appro- 
priations. 

It is not clear whether now the Government has any access to the 
hospital by other roads or by the particular road as to which an 
easement is to be given for keeping itin repair. An easement granted 
generally contemplates exclusive use or a use limited to certain 
ones, and it should appear that the easement has this character in 
order to obligate the Government to keep the road in repair at the 
whole expense of the Government in consideration of the easement. 
If the road is one used generally by abutting owners, it is doubtful 
that through an easement which does not exclude others the Govern- 
ment can properly keep the road in repair for the general benefit 
of itself and of the other abutting owners. 
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If such right of way is acquired as is % true easement it will be- 
come an easement of the hospital property the expense of repair and 
maintenance of which is chargeable to the same appropriation as the 
expense of repair and maintenance of the hospital property itself. 

The appropriation for repairs and preservation of all completed 
and occupied public buildings and their grounds made for the cur- 
rent fiscal year by the act of March 4, 1921, 41 Stat., 1368, provides 
that not exceeding $200,000 of the sum appropriated may be used 
for the repair and preservation of Public Health Service hospitals, 
quarantine stations and completed and occupied outbuildings owned 
by the Government and under the control of the Treasury Depart- 
ment. This provision covers maintenance and repair of the road in 
question, subject of course to the prescribed maximum of general 
expenditure, so long as the hospital shall remain under control of the 
Public Health Service and this or like provision shall appear in 
the annual appropriation acts. 


TRANSPORTATION OF AUTOMOBILE OF OFFICER OF PUBLIC 
HEALTH SERVICE CHANGING STATIONS. 


Where valid railroad tariffs provide a minimum freight weight on an automo- 
bile without reference to the actual weight for less than the minimum, that 
minimum when charged must be included in the authorized allowance of an 
officer of the Public Health Service for transportation of his personal effects 

at Government expense upon change of station. 


Acting Comptroller General Ginn to the Secretary of the Treasury March 1, 
1922: 


I received February 8, by your indorsement with request for de- 
cision thereon, letter dated February 4, 1922, of the Surgeon Generai, 
United States Public Health Service as follows: 


I have the honor to request that application be made to the Comptroller Gen- 
eral for interpretation of paragraph number 208 of the United States Public 
Health Service Regulations for the year 1920 in so far as it may effect the 
transportation of automobiles as personal effects. 

Carriers in submitting bills for transportation of automobiles, the property 
of service officers, charge for a minimum weight of 5,000 pounds at lowest first 
class rate, while the automobile may weigh only 1,800 pounds, and in computing 
this allowance under the above authorization it has been the customary practice 
to include this inflated weight of 3,200 pounds as a part of his allowance, ai- 
though it seems more correct to allow dead weight without consideration of 
this excess. 

It will be seen that an officer who ships 4,500 pounds of household goods and 
an automobile weighing 1,800 pounds, total 6,300 pounds actual weight, is within 
his authorized allowance; but, should the 5,000 pounds additional be charged 
to his allowance he would exceed the weight authorized by 2,300 pounds. 


Paragraph 208 of Regulations for the Government of the United 
States Public Health Service, 1920, provides: 


Officers on changing stations may ship on Government bill of lading baggage 
and personal effects, their actual property, in weight not to exceed 7,200 pounds. 
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While the weight limitation fixed in the regulations is the weight of 
the shipment, it is clear that the obligation imposed upon the Gov- 
ernment is to pay the freight charges on not exceeding 7,200 pounds 
of baggage and personal effects. If valid railroad tariffs provide for 
minimum weights on certain articles without reference to the actual 
weight if less than the minimum, that minimum where charged for 
must be included in the officer’s authorized allowance, otherwise the 
Government’s obligation to pay the cost of transporting not ex- 
ceeding 7,200 pounds of freight as the officer’s change of station bag- 
gage allowance will be exceeded. And see also 22 Comp. Dec., 554. 
The question is answered accordingly. 


NATIONAL GUARD DRILL PAY—FORFEITURE FOR LOSS OF 
UNITED STATES PROPERTY. 


Any part of armory drill pay due a member of the National Guard, under 
sections 109 and 110 of the national defense act as amended, necessary 
to liquidate indebtedness for lost, damaged, or destroyed military property, 
in the custody of the State of whose National Guard he is a member, 
should be paid by the disbursing officer paying the roll by check in favor 
of the Treasurer of the United States, for deposit in the Treasury as a 
credit to the current allotment of the State for purchase of supplies, stores, 
or material of war, but where the property was condemned stores issued to 
the Nationa: Guard without charging the State allotment such deposit 
must be to miscellaneous receipts. 

Any amount due for armory drill pay after payment of indebtedness is for- 
feited by desertion. 


Acting Comptroller General Ginn to the Secretary of War, March 2, 1922: 
I have your letter of February 1, 1922, as follows: 


In connection with the preparation of instructions covering payments of 
armory drill pay to National Guard officers and enlisted men, the following 
questions have arisen upon which a decision is requested : 

(a) Should the accounts of National Guard men deceased or in desertion, 
who are indebted for property lost, damaged, or destroyed, etc., be settled by 
the finance officer so far as to draw a check in favor of the Militia Bureau 
for the amount of the stoppage, not exceeding the pay due, or should such 
settlement, with the necessary transfer of appropriation, be made by the 
General Accounting Office? The practice with respect to the National Guard, 
before payments of National Guard pay rolls were taken over by Army dis- 
bursing officers, seems to have been for the property and disbursing officer 
to make settlement, while the contrary practice has obtained with respect to 
the Regular Army to the extent at least that no action has been taken by 
finance officers toward making settlement in any form. 

(b) In either event, to what appropriation and to what fiscal year—that 
from which the property was purchased, that current for the year in which 
the loss occurred, or that current when the settlement is made—should the 
amount be credited? 

(c) Under the circumstances in question, is there any amount due the 
officer or enlisted man which may be used in satisfaction of the indebtedness? 


The suggestion was made in the submission that the question (c) 
involving the application of the principle in decision of September 
28, 1921, seems to underlie determination on questions (a) and (0). 
The decision had reference to pay under section 110 of the act of 
June 3, 1916, 39 Stat., 210, for men discharged from the National 
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Guard before the expiration of their enlistments, and has no specific 
application to the questions now presented. 

Section 67 of the act of June 3, 1916, 39 Stat., 199, as amended by 
the act of July 9, 1918, 40 Stat., 878, provides in part as follows: 


* * * The governor of each State and Territory and the Commanding 
General of the National Guard of the District of Columbia shall appoint, 
designate, or detail, subject to the approval of the Secretary of War, the Adju- 
tant General or an officer of the National Guard of the State, Territory, or 
District of Columbia, who shall be regarded as property and disbursing officer 
of the United States. * * * Before entering upon the performance of his 
duties as property and disbursing officer he shall be required to give good and 
sufficient bond to the United States. the amount thereof to be determined by 
the Secretary of War, for the faithful. performance of his duties and for the 
safe-keeping and proper disposition of the Federal property and funds in- 
trusted to his care. 


Section 87 of the act of June 3, 1916, 39 Stat., 204, provides that 
al] military property issued to the National Guard as therein pro- 
vided shall remain the property of the United States; provides for 
the survey of lost, damaged, or destroyed military property issued to 
the National Guard, and relief from accountability therefor in cer- 
tain circumstances, and contains the following provisions: 


* * * Tf it shall appear that the loss, damage, or destruction of property 
was due to carelessness or neglect, or that its loss, damage, or destruction could 
have been avoided by the exercise of reasonable care, the money value of such 
property shall be charged to the accountable State, Territory, or District of 
Columbia, to be paid from State, Territory, or District funds, or any funds 
other than Federal. If the articles so surveyed are found to be unservice- 
able or unsuitable, the Secretary of War shall direct what disposition, by sale 
or otherwise, shall be made of them; and if sold, the proceeds of such sale, 
as well as stoppages against officers and enlisted men, and the net proceeds of 
collections made from any person or from any State, Territory, or District to 
reimburse the Government for the loss, damage, or destruction of any property, 
shall be deposited in the Treasury of the United States as a credit to said State, 
Territory, or the District of Columbia, accountable for said property, and as 
a part of and in addition to that portion of its allotment set aside for the pur- 
chase of similar supplies, stores, or material of war: Provided further, That if 
any State, Territory, or the District of Columbia shall neglect or refuse to 
pay, or cause to be paid, the money equivalent of any loss, damage, or destruc- 
tion of property charged against such State, Territory, or the District of Co- 
lumbia by the Secretary of War after survey by a disinterested officer ap 
pointed as hereinbefore provided, the Secretary of War is hereby authorized 
to debar such State, Territory, or the District of Columbia from further par- 
ticipation in any and all appropriations for the National Guard until such 
payment shall have been made. 


Section 88 of the act, page 205, provides: 


The net proceeds of the sale of condemned stores issued to the National 
Guard and not charged to State allotments shall be covered into the Treasury 
of the United States, as shall also stoppages against officers and enlisted men, 
and the net proceeds of collections made from any person to reimburse the 
Government for the loss, damage, or destruction of said property not charged 
against the State allotment issued for the use of the National Guard. 


And the proviso of the second paragraph of section 110, page 
210, is: 


* * * Provided, That stoppages may be made against the compensation pay- 
able to any officer or enlisted man hereunder to cover the cost of public property 
lost or destroyed by and chargeable to such officer or enlisted man * * *, 
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The answers to your questions follow: 

(a) Where it appears from an approved survey that a member of 
the National Guard is indebted for lost, damaged, or destroyed mili- 
tary property of the United States in the custody of the State 
of whose National Guard he is a member, such part of any armory 
drill pay due him under sections 109 or 110 of the national defense 
act as amended by the act of June 4, 1920, 41 Stat., 784, as may 
be necessary to liquidate the indebtedness, should be paid by the dis- 
bursing officer paying the roll by check in favor of the Treasurer 
of the United States, for deposit “in the Treasury of the United 
States as a credit of said State, Territory, or District of Columbia 
accountable for said property, and as.a part of and in addition to 
that portion of its allotment set aside for the purchase of similar 
supplies, stores, or material of war,” unless the property concerned 
be condemned stores issued to the National Guard and not charged 
toits allotment, in which event it should be covered into the Treasury 
as a miscellaneous receipt, as required by section 88, supra. 

(6) Where the amount stopped against the armory drill pay of 
an officer or enlisted man of the National Guard covers military 
property charged against the allotment of a State the amount of the 
collection should be credited to the appropriation current when the 
collection is made to be available “for the purchase of similar sup- 
plies, stores, or material of war.” 

(c) Sections 109 and 110 of the national defense act, as amended 
by the act of June 4, 1920, 41 Stat., 783, provide armory drill pay 
for officers and enlisted men of the National Guard under the con- 
ditions and limitations therein fixed, and such pay, when earned, 
is to be paid as required by the second paragraph of section 110 of 
the act of June 3, 1916, 39 Stat., 210, which provides: 

* * * All amounts appropriated for the purpose of this and the last pre- 
ceding section shall be disbursed and accounted for by the officers and agents 
of the Quartermaster Corps of the Army, and all disbursements under the fore- 
going provisions of this section shall be made as soon as practicable after the 
thirty-first day of December and the thirtieth day of June of each year upon 
pay rolls prepared and authenticated in the manner to be prescribed by the 
Secretary of War. 

In the case of a deceased officer or enlisted man of the National 
Guard the net amount due for armory drill pay only is authorized 
to be paid. The facts should be reported to this office as in other 
cases of pay due a decedent for approval of to whom payment may 
be made. In the case of deserters, the amount of armory drill pay 
unpaid or such part as may be necessary may be applied to liquidate 
the deserter’s indebtedness for lost, damaged, or destroyed military 
property belonging to the United States as indicated in the answer 
to question (a) ; if there be a balance due for armory drill pay, after 
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the payment of such indebtedness the amount thereof will be for- 
feited by the desertion and remain in the Treasury. 

In all deposits into the Treasury on whatever account, herein 
referred to, the Treasurer of the United States should be requested 
to send a copy of the certificate of deposit to the proper officer of 
the Militia Bureau, naming him, and the officer making the deposit 
should likewise give the Militia Bureau officer notice thereof. The 
check making the deposit may be for the aggregate of such items 
on the pay roll, each item being noted on the pay roll as included 
in said check. 


COMPENSATION OF DRAFT EVADERS FOR PERIOD OF CONFINE- 
MENT. 


There is no provision of law for payment of compensation to draft evaders 
for period of confinement, either as soldiers or civilians, where the sen- 
tences are afterwards disapproved and they are released. 


Decision by Acting Comptroller General Ginn, March 2, 1922: 

William Kimball, alias Ashauer, applied January 24, 1922, for 
revision of settlement No. 753269, dated February 7, 1921, wherein 
the Auditor for the War Department disallowed his claim for pay 
for the period May 3, 1919, to September 24, 1919, when in con- 
finement by the military authorities awaiting trial and sentence as 
an evader from military service under the selective service law of 
May 18, 1917, 40 Stat., 77. 

‘The local selective service board for division No. 1, Grand Rapids, 
Mich., reported claimant as a delinquent for failure to submit a 
questionnaire as required by the selective service law and regula- 
tions, and the adjutant general of Michigan, August 15, 1918, or- 
dered him to report for military service. Claimant failed to re- 
spond and was subsequently certified to The Adjutant General of 
the Army as a deserter. Later, he was apprehended by agents of 
the Department of Justice and delivered to the military authorities 
for trial. He was tried by an Army court-martial, May 3, 1919, 
and sentenced to be dishonorably discharged the military serv- 
ice, to forfeit all pay and allowances due or to become due, and to 
be confined at hard labor for five years. This sentence was disap- 
proved by the reviewing authority on the ground that claimant did 
not receive the order of the adjutant general of Michigan of August 
15, 1918, to report for military duty. He was released from con- 
finement September 24, 1919. 

It is admitted that claimant was never in the military service 
and hence is not entitled to pay as a soldier, but it is claimed that 
he is entitled to pay as a civilian for the period May 3 to September 
24, 1919, when in confinement at hard labor, 
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No specific provision of law is known providing for the payment 
of men in confinement as draft evaders whose sentences are after- 
wards disapproved and who are released therefrom. In the ab- 
sence of such a provision a person is not entitled to pay from the 
United States for the period he may have been confined charged 
with a crime. 

Upon review of the matter no differences are found and the settle- 
ment is sustained. 


INTEREST ON REFUNDS OF INTERNAL REVENUE TAXES. 


In computing interest on refunds of internal revenue taxes for a fractional part 
of a month the rate used may be 6 per cent per annum on the basis of 365 
days in the year. 


Acting Comptroller General Ginn to the Secretary of the Treasury, March 3, 
1922: 


I have your letter of February 25, 1922, as follows: 


May I ask your consideration and approval of the following provision which 
it is proposed to incorporate in the instructions of the Bureau of Internal Rev- 
enue with respect to the allowance of interest on refunds and credits made in 
accordance with section 1324 of the revenue act of 1921? 

Proposed provision : 

Interest will be calculated at the rate of one-half of one per centum for a 
calendar month and fractional parts thereof from the date of which interest 
began to acerue, as provided in section 1324, revenue act of 1921, to the date of 
allowance of the claim. 


In computing the time, the date from which the interest began to accrue will 
be included and the date of allowance of the claim will be excluded. 

Computation for a fractional part of a month will be based upon the actual 
number of days elapsed since the date of the next preceding complete calendar 
month included in the period for which interest is allowable; and interest for 
such fra¢tional part of a month shall be the interest for the proportional part 
of 365 days at the rate of 6 per cent per annum. 

The law does not require this office to approve or disapprove in- 
structions to be issued by an administrative officer to his subordi- 
nates, but your submission will be treated as a request for decision 
whether the provisions of section 1324 (a) of the act of November 
23, 1921, 42 Stat., 316, authorizes the payment of interest computed 
in the manner indicated in the three provisions submitted by you. 
This question would appear to be answered in principle in decision 
to you, dated February 7, 1922, 1 Comp. Gen., 411. 

The first provision is rather ambiguous and might be understood to 
‘authorize the allowance of one-half of 1 per cent for each month or 
fractional part thereof from date at which interest began to accrue 
to the date of allowance of the claim. Such would not be in eccord- 
ance with the law as construed by this office in the decision herein- 
before cited. The allowance authorized by law for a fractional part 
of a month is at the rate of one-half of 1 per cent per month. For 
instance, the interest for 15/30 of a month would not be one-half of 
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1 per cent (the same as for a full month) but 15/30 of one-half of 1 
per cent. 
Your second provision is in accordance with the ruling of this office. 
As I understand the first clause of your third provision it is in 
harmony with the decision of this office on the matter, but the second 
clause of said provision suggests a method of computation not here- 
tofore considered by this office. 

The rate of interest authorized under the statute is not 6 per cent 
per annum, but one-half of 1 per cent per month, and therefore 
the correct method of computation is on a monthly basis, that is to 
say, the interest for a fractional part of a month would be such 
fractional part of one-half of 1 per cent—the number of days in 
the fractional part of the month constituting the numerator of the 
fraction of which the total number of days in the month involved is 
the denominator. 

A month beginning in January and ending in February is a 31- 
day month, one beginning in February and ending in March is a 28- 
day month (except in leap year) and one beginning in April and 
ending in May isa 30-day month. Therefore, the period from Janu- 
ary 5 to February 4 (including the first day and excluding the last) 
is 30/31 of a month, being one day less than the 31-day month 
beginning January 5 of which it is a fractional part. It is not a 
fractional part of the full month of January nor the full month of 
February, but a fractional part of the 31-day month which began 
January 5 and ended February 5, the last day exclusive. Likewise 
from February 15 to March 14 is 27/28 of a month and from April 
25 to May 24 is 29/30 of a month. 

I understand that the reason for proposing the method of com- 
putation for fractional parts of a month on the basis of 6 per cent 
per annum and 365 days to the year is that under such a method 
interest tables can be used, thereby effecting a considerable saving 
in time and labor. 

If the result of the proposed method will be practically the same 
as the computation on a monthly basis as hereinbefore illustrated 
there can be no legal objection thereto. And I find that on a refund 
of $10,000 the maximum difference between the two methods would 
be $0.928 in favor of the claimant where the interest is for 30 days 
in a 31-day month and $0.662 in favor of the United States where 
the interest is for 29 days in a 30-day month, with correspondingly 
smaller differences where the number of days in the fractional period 
is smaller. Considering the fact that the large majority of the 
refunds will be for amounts less than $10,000 and that only in 
comparatively few cases will the fractional period be the maximum 
of 29 or 30 days I am constrained to hold that the proposed method 
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will result in a substantial compliance with the law and that, in 
view of the advantages to be obtained from the use of interest tables, 
it is authorized. 


MILEAGE OF RETIRED ARMY OFFICERS TO THEIR HOMES. 



































The fact that a retired Army officer resides but a short period after retirement 
at the place he selects as his home does not defeat his right to mileage for 
the travel performed to that place within a reasonable time after retirement. 


Acting Comptroller General Ginn to Maj. E. O. Hopkins, United States Army, 

March 4, 1922: 

I have your letter of February 21, 1922, submitting for decision 
voucher stated in favor of Lieut, Col. James M. Burroughs, United 
States Army, retired, for mileage from Camp Stotsenburg, P. I., to 
Manila, and from San Francisco, Calif., to Washington, D. C., for 
travel performed June 10 to September 15, 1920. 

Travel from Camp Stotsenburg to Manila was directed by para- 
graph 11 of Special Orders No. 127, dated Headquarters Philippine 
Department, May 29, 1920, relieving Maj. James M. Burroughs from 
further duty in that department and directing his return to the 
United States; and mileage from San Francisco to Washington is 
claimed under paragraph 18, War Department Special Orders No. 
186-O, announcing the retirement of Maj. Burroughs as a lieutenant 
colonel, and directing him to proceed to his home. The voucher sub- 
mitted includes a statement over Col. Burroughs’ signature: “ My 
home is at Washington, D. C.” The mileage statement is as follows: 

June 10, 1920, Camp Stotsenburg, P. I., to Manila, P. I. 

June 10 Manila, P. I., to San Francisco, Calif. 

August 27 San Francisco to New York. 

September 15 New York to Washington. 

You request decision whether “ voucher as presented and extended 
is proper for payment” and state— 

* * * The records of the Office of the Adjutant General of the Army fail 
to show that Lieutenant-Colonel Burroughs ever designated any place as his 
home; the records of this office show that in October, 1920, he was located in 
Providence, Rhode Island; on November 4th, 1920, at New York City, and on 
December 3rd, #920, at Coblenz, Germany, where he has apparently remained 
continuously to date. 

Apparently you are in doubt whether Washington is or was the 
home of Col. Burroughs on retirement. Mileage for the travel from 
Camp Stotsenburg to Manila, the travel having been performed under 
apparently proper orders before retirement, is not understood as 
being questioned by you. 

The place at which an officer will establish his home upon retire- 
ment from the Army is determined by him; 13 Comp. Dec., 793; 18 
id., 634; and if he performs the journey from the place at which serv- 
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ing to his home so selected, pursuant to orders, within a reasonable 
time after retirement he is entitled to mileage or, for sea travel, actual 
expenses. 13 Comp. Dec., 112; 18 éd., 634. 

It is apparent that subsequent to his retirement Colonel Burroughs 
resided at Washington, the home selected by him on retirement, but 
a short period—September 15, 1920, to some date in October follow- 
ing—and on the facts presented it would appear that he has not been 
in Washington since October, 1920. However, this alone, while it 
might raise a question as to his legal domicile, does not defeat his 
right to mileage to the home selected by him on his retirement and 
to which he actually journeyed within a reasonable time after retire- 
ment. Subparagraph 2 of paragraph 827, Army Regulations, 1913, 
provides in part:— 

* * * An officer on the retired list not assigned to duty by War Depart- 
ment orders, unless specially exempted, will report his address to The Adju- 
tant General of the Army on the last day of every month and will also report 
promptly any change of address. 

On the facts now presented, there appears no reason to question 
that Washington was the home of the officer when retired. The 
officer is not prohibited from changing the home so selected after 
his journey thereto and residence thereat. The delay in presenting 
the voucher for over a year after arrival at the home selected does 
not militate against the payment of an otherwise legal claim. 

In the absence of any specific facts for questioning the place stated 
by the officer as his home on retirement, the voucher, herewith re- 
turned, may be paid if otherwise correct, and subject to the usual 
audit as to distances and extensions, no question in this latter respect 
being particularly involved in your submission. 


TRANSPORTATION OF DEPENDENTS, HOUSEHOLD GOODS, AND 
MOUNTS OF ARMY PERSONNEL DETAILED WITH NATIONAL 
GUARD. 


Expenses of packing, crating, and transportation of household goods, trans 
portation of mounts, and transportation of dependents of officers and non- 
commissioned officers of the Regular Army detailed with the National 
Guard are payable from the appropriation for transportation of the Army 
and its supplies and not from the appropriation for arming, equipping, 
and training the National Guard. 


Acting Comptroller General Ginn to the Secretary of War, March 6, 1922: 


I have your letter of February 3, 1922, with inclosures, requesting 
decision of a question presented as follows: 


A question has arisen as to the proper appropriation from which to pay the 
following enumerated expenses of officers and noncommissioned officers of the 
Regular Army traveling in connection with the National Guard, the question 
being whether such expenses are chargeable against Federal funds appropri- 
ated for the National Guard or against Regular Army funds, under the follow- 
ing circumstances: 
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(a). Transportation of household goods of officers and noncommissioned 
officers of the Regular Army detailed with the National Guard; 

(b) Packing and crating charges of household goods of officers and non- 
commissioned officers of the Regular Army detailed with the National Guard; 

(c) Transportation of mounts of officers authorized to be mounted ; 

(d) Transportation charges of dependents. 

Section 67 of the act of June 3, 1916, 39 Stat., 199, contains the 
following provisions: 


A sum of money shall hereafter be appropriated annually, to be paid out of 


any money in the Treasury not otherwise appropriated, for the support of the 
National Guard, * * * 


The appropriation provided for in this section shall be apportioned among 
the several States and Territories * * * Provided, That the sum so appor- 
tioned * * * shall be available under such rules as may be prescribed by 
the Secretary of War for the actual and necessary expenses incurred by officers 
and enlisted men of the Regular Army when traveling on duty in connection 
with the National Guard. 

The rules or regulations prescribed by the Secretary of War under 
authority of this provision are set forth in War Department Bulletin 
No. 42, of December 8, 1919. Under the heading, “Arming, equip- 
ping, and training the National Guard,” appropriation for the fiscal 
year 1922 was made in the act of June 30, 1921, 42 Stat., 92, pur- 


suant to the provisions of said section 67, in the following terms: 


For travel of officers and noncommissioned officers of the Regular Army in 
connection with the National Guard, $85,000. 

Considering this appropriation in connection with section 67 of 
the act of June 3, 1916, and War Department Bulletin No. 42, it 
must be held that it is available only for “ actual and necessary ex- 
penses incurred by officers and enlisted men of the Regular Army 
when traveling on duty in connection with the National Guard,” 
including only such items as are usually embraced within the terms 
“ traveling expenses.” None of the expenses referred to in your sub- 
mission can be so classified. See 26 Comp. Dec., 172. 

Provision is made in the Army Regulations (see paragraphs 1098, 
1135, and 1136 A. R. 1913-1917) for the transportation of officers’ 
authorized mounts and for the packing, crating, and transportation 
of household goods of officers and noncommissioned officers under 
certain circumstances, and funds for that purpose are provided in 
the appropriation for transportation of the Army and its supplies. 
See act of June 30, 1921, 42 Stat., 79. 

Section 12 of the act of May 18, 1920, 41 Stat., 604, is the law 
authorizing the furnishing of transportation for dependents of offi- 
cers and certain noncommissioned officers and said law specifically 
provides that such transportation shall be furnished “from funds 
appropriated for the transportation of the Army.” 

Answering your questions specifically, I have to advise that ex- 
penses of the character referred to, when authorized, are payable 
from the appropriation for transportation of the Army and its sup- 
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plies and not from the appropriation for arming, equipping, and 
training the National Guard. 


CLOTHING OUTFIT ON FIRST ENLISTMENT IN THE NAVY. 


Clothing outfit as on first enlistment in the Navy may not be granted to a man 
enlisting in the Regular Navy who had previously received a clothing out- 
fit in the insular force. 


Acting Comptroller General Ginn to Lieut. W. H. Abbey, United States Navy, 

March 8, 1922: 

I have your letter of January 10, 1922, requesting decision whether 
Roberto Joson, who enlisted in the insular force November 19, 1919, 
was discharged therefrom September 12, 1921, and enlisted in the 
Regular Navy December 7, 1921, is entitled to any clothing bounty or 
outfit as on first enlistment by reason of his enlistment on December 
7, 1921, he having received $30 clothing bounty while serving in the 
insular force. 

An outfit of clothing on first enlistment was first authorized by 
the act of March 1, 1889, 25 Stat., 781, which authorized the Secretary 
of the Navy to furnish apprentices in the United States Navy “an 
outfit of clothing not to exceed in value the sum of forty-five dollars.” 
Such benefit was extended to “landsmen under training for seamen ” 
by the act of June 7, 1900, 31 Stat., 686; to hospital apprentices by 
the act of March 3, 1901, 31 Stat., 1109; and to “all enlisted men of 
the Navy on first enlistment” by appropriation in the act of July 1, 
1902, 32 Stat., 664. 

Subsequent appropriation acts have authorized outfits on first 
enlistment not to exceed a certain amount, the act of July 12, 1921, 
42 Stat., 133, authorizing issue of clothing and smal] stores “ required 
as outfits on first enlistment, not to exceed $100 each.” 

By Navy Regulations, article 4427 (29), enlisted men of the in- 
sular force on first enlistment were allowed outfits not to exceed 
$30. Presumably, under that regulation Joson was credited with 
$30 for outfit in his enlistment of November 19, 1919. 

The law in effect December 7, 1921, authorizes a gratuitous issue 
of clothing not to exceed $100 to each man in his first enlistment. 

Pursuant to section 1569, Revised Statutes, which authorized the 
President to fix the pay and bounty of enlisted men of the Navy, 
the insular force was established by Executive order dated April 5, 
1901. Whether or not the insular force is to be considered a part 
of the Navy is unnecessary to determine in connection with the pres- 
ent question. The law does not expressly provide outfits on first 
enlistment for men of the insular force, and & is only by reason of 
the fact that enlisted men in the Navy are authorized to be furnished 
such outfits that similar provision has been made for the insular 
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force. There is a similar likening of conditions so that Joson’s en- 
listment in the insular force on November 19, 1919, having as a 
first enlistment obtained for him the outfit, there can not again be 
the condition of a first enlistment to again obtain such an outfit. 

The act of March 3, 1915, 38 Stat., 932, provided: 

That hereafter the Secretary of the Navy is authorized to issue a clothing 
outfit to all enlisted men serving in their second enlistment who failed to re- 
ceive an outfit of the value authorized by law on their first enlistment, or who, 
having received such outfit, were required to refund its value on account of 
discharge prior to expiration of enlistment: * * * 

That provision can have no application to the case in question, since 
Joson received the full value of such outfit as authorized by law 
in his first enlistment. 

Accordingly, you are advised that Joson is not entitled to any 
credit for clothing outfits on the enlistment in the Navy entered into 
on December 7, 1921. 


PAYMENT OF JUDGMENTS AGAINST VESSELS OPERATED BY THE 
UNITED STATES SHIPPING BOARD. 


Amounts of judgments for the value of supplies furnished vessels operated by 
the United States Shipping Board rendered against the United States as 
owner of the vessels, under the act of March 9, 1920, 41 Stat., 525, are not 
payable from the operating expenses of the board, but from the indefinite 
appropriation provided for that purpose by section 8 of said statute, ayail- 
able in the absence of any other appropriation or fund especially ap- 
plicable thereto. 


Decision by Acting Comptroller General Ginn, March 8, 1922: 

Upon submission of the Secretary of the Treasury filed in this 
office February 18, 1922, I have reviewed a settlement by the State 
and Other Departments Division on certificate No. S-34877, dated 
February 4, 1922, of a claim of the executors of the estate of John 
McAteer, deceased, for $1,914.88, the amount of a judgment for the 
value of supplies furnished the steamships Bar Harbor and Ever- 
glades. 

The supplies were furnished to the vessels at a time when they were 
in possession of and were being operated for its own account by the 
Republic Navigation Co. under a time purchase contract with the 
United States Shipping Board. The vessels were libeled in admiralty 
for these supplies, and judgment was rendered against the United 
States as owner of the vessels under the act of March 9, 1920, 41 
Stat., 525. Section 8 of that act provides that judgments rendered 
under the act shall be paid out of any appropriation or insurance 
fund or other fund especially available; otherwise to be paid out 
of the indefinite appropriation made by the section. 

By indorsement of January 25, 1922, this office referred the judg- 
ment to the Chief, State and Other Departments Division, for settle- 
ment under the indefinite appropriation made by section 8 of the act 
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SALE OF SURPLUS SUPPLIES—USE OF PROCEEDS, 


Damages to a purchaser of surplus supplies resulting from conditions arising 
or action taken by the Government after complete consummation of a 
sale are not reimbursable as for a breach of warranty by the Government 
from funds kept in special deposit accounts, nor would such a claim be 
within the authority of an administrative officer of the War Department 
to adjudicate. 


Acting Comptroller General Ginn to Maj. M. T. Legg, United States Army, 

March 8, 1922: 

By indorsement dated February 6, 1922, you transmitted to this 
office with request for decision whether you are authorized to make 
payment thereon a voucher in favor of L. Lehman’s Food Markets 
for $7,778.26, being the balance alleged to be due as reimbursement 
for freight charges paid on prunes sold to said concern June 10, 
1919, and returned to the Government on various dates subsequent 
to November 21, 1919. 

‘The material facts, briefly stated, appear to be as follows: 

In May, 1919, the surplus property division by authority of the 
Director of Storage, War Department, invited bids for the purchase 
of 3,000,000 pounds of prunes at that time held as surplus Army 
supplies at Portland, Oreg. The bid of L. Lehman’s Food Markets 
was accepted June 10, 1919, for 2,950,000 pounds at 22} cents per 
pound f. o. b. cars at Portland, Oreg., to be delivered as ordered 
by the buyer. Deliveries aggregating 2,004,150 pounds were made 
between June 10, 1919, and October 11, 1919. The sum of $443,418.24, 
the purchase price of the prunes delivered, was paid by the buyer 
in addition to the sum of $66,000, which accompanied the bid. By 
letter dated October 15, 1919, the buyer represented that it had 
understood that the 3,000,000 pounds of prunes offered for sale by 
the Government in May, 1919, would be the only prunes sold by 
the Government, whereas the Government had since the sale of 
June 10, 1919, offered other lots of surplus prunes for sale, and was 
actually selling prunes directly to the consumer at a price of 11 
cents per pound and that it believed that it should be relieved of 
the prunes which it still held or be rebated a sufficient amount to 
enable it to compete with the other sales being made by the Gov- 
ernment. The evidence adduced is not sufficient to establish that 
the Government, in offering the 3,000,000 pounds of prunes for sale, 
gave the buyer any assurance that no more sales of prunes would be 
made, neither does it appear that there was any breach by the Gov- 
ernment of any express or implied condition or warranty in the 
contract of sale. Notwithstanding this fact a letter was addressed 
to the buyer under date of November 21, 1919, as follows: 

1. In reply to your letter of October 15th you are advised that the govern- 


ing sales board on surplus property, in consideration of the statement con- 
tained in your letter and the facts surrounding the sale of prunes to you and 
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the subsequent sale of prunes by the Government at a fixed price of 11¢ per 
lb., has authorized the following relief to your company on account of the 
sale of 3,000,000 pounds of prunes awarded on June 10, 1919. 

(a) The Lehman’s Food Markets Company will pay the United States Gov- 
ernment the sum of 224¢ pound for all prunes actually sold to date. 

(b) The Government will take over from your company all the prunes not 
disposed of and will reimburse your company for any freight charges on unsold 
prunes which your company may have shipped to an eastern destination. 

2. The board requested that a complete statement of the exact status of the 
prunes as of October 11, 1919, be furnished by the L. Lehman’s Food Markets, 
which statement will be sworn to by a member of your firm and furnished 
in triplicate. 

3. The Surplus Property Division has been informally advised that the above 
action is agreeable to your company, but in order that the records may be clear 
it is requested that immediate steps be taken in accordance with the above 
recommendation and advice be furnished the Surplus Property Division so that 
no delay may be occasioned in the disposition of the prunes which will be 
returned to the Government by your company. 

By authority of the Quartermaster General, Director of Purchase and 
Storage. 

L. M. PuRcELL, 
Colonel, Q. M. C., 
Chief, Surplus Property Division. 
By W. C. PLUNKETT, 
1st Lieut., Q. M. C., Contracting Officer. 


In accordance with this letter the prunes which had been delivered 
to the buyer were turned over to and accepted by the Army and dis- 
tributed to various stations to be resold. 

The sum of $66,000, the amount of the deposit which accompanied 
the bid, was returned to the buyer January 13, 1920, and refunds on 
account of purchase price of the prunes turned back were made to 
the buyer as follows: 

I NN i a di conan cessed ns Rigen aR cease hae $125, 183. 25 
ee cap rmenranrienie cen onvoeterereschictn coer mene 63, 498. 78 


ay, Been, eee in dais, 1000.6 2.1 2 es he i gsi- 26, 976. 00 
By Capt. Startzman, September 11, 1920_____-___________________ 2, 133. 41 


297, 791. 44 
The freight charges, including war tax, paid by the buyer on 
1,345,950 pounds of prunes shipped from Portland, Oreg., to eastern 
markets where same were in storage when turned back to the Govern- 
ment aggregated $19,802.23. A refund of $12,023.97 on account of 
such charges was made by Maj. S. B. Armat October 5, 1920, the 
refund being on the basis of what it would have cost the Government 
if the shipments had been made on Government bill of lading. The 
difference between the amount paid by the buyer and the amount 
refunded consists of $576.79 war tax and $7,201.47 land grant deduc- 
tions, making a total of $7,778.26, the amount which it is now pro- 
posed to refund from funds in a special deposit account being pro- 
ceeds of sales of other prunes. 
The sale to L. Lehman’s Food Markets appears to have been legal 
and in all other respects regular and proper, and there does not appear 
to have been any br®ach of condition or warranty by the Government. 
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Such being the case, it was not within the power or authority of 
the contracting officer, the chief, surplus property division, the direc- 
tor of purchase and storage, or the Quartermaster General to 
rescind or abrogate the sale contract or to make the adjustment out- 
lined in the letter of November 21, 1919, hereinbefore quoted. Such 
damage as the buyer may have suffered in this case was the result 
of conditions arising or action taken after complete consummation 
of the sale and could afford no justification for cancellation or revo- 
cation of the sale agreement. The rights which became vested in 
the United States upon the acceptance of the buyer’s bid could not 
be waived or relinquished by any administrative officer of the Gov- 
ernment and there would appear to be no legal authority for the 
adjustment made in this case. Assuming that certain action taken 
by the Government after the sale in this case was made did occasion a 
loss to the purchaser, the claim for damages on account of such loss 
would be one which no officer of the Army or the War Department 
would have the power or authority to adjudicate. Wm. Cramp & 
Sons 8. and E. Building Co. v. United States, 216 U. S., 494. 

The prunes actually have been taken back and otherwise disposed 
of by the War Department and the purchase price thereof refunded 
to the purchaser, and the existing status of the parties to the transac- 
tion will not now be disturbed. But the claim now under considera- 
tion being in the nature of a claim for damages based on transporta- 
tion charges paid by the purchaser would not be a proper charge 
against the proceeds of the prunes sold to this company even if the 
recision of the sale had been authorized, and it is not a legal charge 
against the proceeds of sale of other prunes or any appropriation 
made by Congress. 

The proposed payment is not authorized and the voucher and 
accompanying papers are returned herewith. 


HOLDING TWO POSITIONS. 


A retired officer of the Medical Corps of the Army may not be paid his retired 
pay and in addition compensation as a contract surgeon of the Army. 


Acting Comptroller General Ginn to Maj. E. O. Hopkins, United States Army, 

March 9, 1922: 

I received on February 4 your letter of January 31, 1922, request- 
ing decision whether you are authorized to pay pay roll therewith 
transmitted covering the claim of Dr. William O. Cutliffe for the pay 
and allowances of a first lieutenant, Medical Corps, United States 
Army, retired, for the month of January, 1922, in view of the fact 
that Dr. Cutliffe is on active duty as a contract surgeon and receiving 
the pay and emoluments of that employment. 
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The contract under which Dr. Cutliffe is serving is reported as 
dated December 2, 1921, between himself and the Surgeon General 
of the Army, and he entered on active duty thereunder pursuant to 
paragraph 16, War Department Special Orders No. 288-O, dated 
December 13, 1921. Dr. Cutliffe was placed on the retired list under 
the authority of section 10 of the act of June 3, 1916, 39 Stat., 171, as 
amended by the acts of August 29, 1916, 39 Stat., 640, and July 9, 
1918, 40 Stat., 889, which, so far as here material provides: 


That persons hereafter commissioned in the Medical Corps shall be citizens 
of the United States between the ages of twenty-two and thirty-two years and 
shall be promoted to the grade of captain upon the completion of five years’ 
service in the Medical Corps upon passing the examinations prescribed by the 
President for promotion to the grade of captain in the Medical Corps: * * * 
And provided further, That any person who at the time of the approval of this 
act shall be and has been an officer of the Medical Reserve Corps, or contract 
surgeon, on active duty for twelve years subsequent to eighteen hundred and 
ninety-eight shall be eligible for appointment as first lieutenant in the Medical 
Corps, subject to examination: And provided further, That any officer so 
eligible who fails to pass the physical examination by reason of disability in- 
curred in line of duty shall be retired with the pay and allowances of a first 
lieutenant of the Medical Corps. 


The last two quoted provisos were added by the act of July 9, 1918, 
and although couched in somewhat different phraseology had in con- 
templation provision for physicians of long active service with the 
Army as contract surgeons or Medical Reserve Corps officers, as was 
made by the fourth paragraph of section 16 of the act of June 3, 1916, 
89 Stat., 177, for veterinarians in the Army or in the employ of the 
Quartermaster Corps. 

The military history of Dr. Cutliffe, as informally secured from 
the War Department, is as follows: 


Appointed contract surgeon and served on active duty September 1, 1898, to 
April 10, 1901. 


Captain and assistant surgeon, United States Volunteers, April 20, 1901, to 
November 24, 1902. 

Contract surgeon on active duty, November 25, 1902, to July 27, 1908. 

1st lieutenant, Medical Reserve Corps, and on active duty July 28, 1908, to 
October 10, 1912. 

Contract surgeon on active duty August 22, 1913, to December 10, 1916. 

1st lieutenant Medical Reserve Corps and on active duty December 11, 1916, 
to April 5, 1917. 

1st lieutenant, Medical Section, Officers’ Reserve Corps, and on active duty, 
April 6, 1917, to October 16, 1918. 


Captain, Medical Corps, Army of the United States, for the-emergency, Octo- 
her 17, 1918, to July 28, 1919. 


July 29, 1919, retired per paragraph 178, W. D. S. O. 169-0, dated July 21, 1919. 

From the foregoing it appears that on the date of his retirement 
Dr. Cutliffe held a commission for the emergency, as captain, Medical 
Corps, Army of the United States, under the act of May 18, 1917, 40 
Stat., 76, and that his status is now that of a retired officer of the 
Army. 

It seems that pay both as a contract surgeon and as a retired officer 
is being claimed by Dr. Cutliffe, but nothing has been submitted to 
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show the authority under which a retired officer of the Army may 
be employed as a contract surgeon, and, as presented, the matter ap- 
pears to be in conflict with the provisions of section 1765, Revised 
Statutes. 

The ultimate legal question involved goes primarily to the validity 
of the contract of employment as a contract surgeon, and not to the 
legality of the payment of the retired pay. On the facts now pre- 
sented, while there is no objection to the payment of the retired pay 
as such, yet there appearing no authority for the contract of employ- 
ment as a contract surgeon the extent of the improper payment if any 
must be ascertained. With this purpose in view, there should be 
made no payment, but the matter be transmitted to the War Depart- 
ment Division, this office, for settlement. 


UNIFORM GRATUITY—NAVAL RESERVE FORCE. 


The right of an officer of the Naval Reserve Force to be credited with a uniform 
gratuity of $50 upon first reporting for active service for training during 
each period of enrollment may not be defeated by a disenrollment upon 
compulsion on the part of the Government or by transfer to another class 
in the Reserve for which no gratuity is authorized. 


Acting Comptroller General Ginn to the Secretary of the Navy, March 9, 1922: 

I have, by your direction, the letter of the Judge Advocate General 
of the Navy, dated February 6, 1922, requesting decision of a question 
presented by Capt. S. Bryan (Ss. C.), United States Navy, whether 
officers of the Naval Reserve Force who upon enrollment reported for 
active duty for training prior to September 30, 1921, but to whom a 
credit for uniform gratuity has not been given, may be paid the uni- 
form gratuity despite the fact that in accordance with ALNAV mes- 
sage No. 67, dated September 29, 1921, they may have been disen- 
rolled as of September 30, 1921, or have been transferred to class 6 
(Volunteer Naval Reserve). 

The act of August 29, 1916, 39 Stat.. 589, provides: 

Members of the Naval Reserve Force shall, upon first reporting for active 
service for training during each period ot enrollment, be credited with a uni- 
form gratuity of $50 for officers * * 

In accordance with this provision of law the right to the uniform 
gratuity vests upon first reporting for duty, subject, of course, to 
proof that the necessary uniform equipment has been procured. The 
fact that credit was not given at time of first reporting does not 
destroy this right, nor is it destroyed by a disenrollment upon com- 
pulsion on the part of the Government or by a transfer to another 
class in the reserve for which no gratuity is authorized in time of 
peace. 

The question is answered accordingly. 
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HONORABLE-DISCHARGE GRATUITY—MARINE CORPS. 


Where the original agreement for the extension of an enlistment in the Marine 
Corps was entered into prior to June 4, 1920, the right to honorable-dis- 
charge gratuity by reason of further extensions of the same enlistment sub- 
sequent to that date which complete a period equal to a regular term of en- 
listment is controlled by the acts of May 11, 1908, 35 Stat., 110, and August 
22, 1912, 37 Stat., 331, not being affected by the act of June 4, 1920, 41 
Stat., 836, repealing the former acts. 

Payment ‘of honorable-discharge gratuity in the Marine Corps for extensions of 
enlistment, where the original enlistment extended was due to expire sub- 
sequent to June 4, 1920, and prior to July 12, 1921, is controlled by the act 
of June 4, 1920, 41 Stat. 836. 

Payment of honorable-discharge gratuity in the Marine Corps for extensions of 
enlistments, where the original enlistment extended was due to expire subse- 
quent to July 12, 1921, is restricted by the act of July 12, 1921, 42 Stat., 139. 


Acting Comptroller General Ginn to the Paymaster, United States Marine 
Corps, March 10, 1922: 


I received on September 13, 1921, your letter of August 23, 1921, 
requesting decision as to the amount of honorable discharge gratuity 
payable in cases illustrated as A, B, C, and D, upon extension of 
enlistments in the Marine Corps. 


A.—Enlisted for four years January 7, 1914, extended his enlistment for three 
years to expire January 6, 1921, and further extended for one year to expire 
January 6, 1922. During the entire period he has served as a private. 

B.—Enlisted for four years April 10, 1916, extended his enlistment for two 
years to expire April 9, 1922, and further extended for two years to expire 
April 9, 1924. He held the grade of sergeant on date the extension became 
effective. 

C.—Enlisted for four years January 15, 1917, extended his enlistment for 
two years to expire January 14, 1923, and who, it is assumed, will make no 
further extensions. 

D.—Enlisted for two years October 1, 1919, extended his enlistment for two 
years to expire September 30, 1923, and who, it is assumed, will make no fur- 
ther extensions. 


No dates are given on which the agreements were entered into to 
extend the enlistments, but it is understood that each case has been 
submitted as if the agreements for each extension were entered into 
on the day prior to that on which the men would have been dis- 
charged had they not agreed to extend or further extend their 
enlistments. 

The organic extension law for the Navy is found in the act of 
August 22, 1912, 37 Stat., 331, and provides as follows: 

That the term of enlistment of any enlisted man in the Navy may, by his 
voluntary written agreement, under such regulations as may be prescribed by 
the Secretary of the Navy with the approval of the President, be extended for 
a period of either one, two, three, or four full years from the date of expira- 
tion of the then existing four-year term of enlistment, and subsequent to said 
date such enlisted men as extend the term of enlistment as authorized in this 
section shall be entitled to and shall receive the same pay and allowances in all 
respects as though regularly discharged and reenlisted immediately upon the 
expiration of their term of enlistment, * * *. 

It appears that the Judge Advocate General, Navy Department, 
rendered an opinion that this law was applicable to the Marine Corps. 


That such was apparently the construction which Congress intended 
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should be placed thereon is shown by the act of April 25, 1917, 40 
Stat., 38, wherein the Marine Corps is specifically mentioned, with 
relation to extension of minority enlistments. 

The act of June 4, 1920, 41 Stat. 836, provides: 


Sec. 7. That hereafter enlistments in the Navy and in the Marine Corps 
may be for terms of two, three, or four years, and all laws now applicable to 
four-year enlistments shall apply, under such regulations as may be prescribed 
by the Secretary of the Navy, to enlistments for a shorter period with propor- 
tionate benefits upon discharge and reenlistment. 


This act was construed in 27 Comp. Dec. 102 as extending to the 
Marine Corps the reenlistment gratuity provisions of law applicable 
to the Navy. Prior to the enactment of 1920, by reason of section 
1612 of the Revised Statutes, the reenlistment bounty for the Marine 
Corps had been that provided by the act of May 11, 1908, 35 Stat., 
110: 


That hereafter any private soldier, musician or trumpeter honorably dis- 
charged at the termination of his first enlistment period who reenlists within 
three months of the date of said discharge shall, upon such reenlistment, re- 


ceive an amount equal to three months’ pay at the rate he was receiving at 
the time of his discharge. 


The act of August 22, 1912, authorizes a reenlistment bounty upon 
extension of enlistment when under agreements an enlistment is ex- 
tended for a period equal to a term of enlistment. 

In 27 Comp. Dec. 381 it was held, quoting from the syllabus: 


Immediately upon extension of a four-year enlistment in the Navy for an 
aggregate of four years, whether by one or more extensions, an enlisted man 
acquires a right to honorable discharge gratuity or reenlistment bonus under 
the act of August 22, 1912, 37 Stat., 331, to be computed on the rate of pay 
received on the date his original feur-year enlistment was due to expire. 


The act of August 22, 1912, only measures the gratuity to be paid. 
It does not fix the amount thereof. The decision, 27 Comp. Dec. 
381, in interpreting the measure to be applied, has equal applica- 
tion to the Navy and Marine Corps. 

Where the original agreement for the extension of an euilistinetit 
was entered into prior to June 4, 1920, the right to the reenlistment 
bounty, by reason of subsequent extensions completing extensions 
for a period equal to a term of enlistment, reverts to that which 
would have existed if the men had been “ regularly discharged and 
reenlisted immediately upon the expiration of their term of enlist- 
ment,” and is not affected by the provision of the act of June 4, 
1920, 41 Stat. 775, which repealed the reenlistment bounty provision 
of the act of May 13, 1908. The act of 1920, in this respect, operates 
upon enlistments thereafter, and not upon enlistments which by ex- 
tensions relate back to the original enlistment and are thus in the 
status of current enlistments with relation to the act of 1920, rather 
than enlistments thereafter made. 

In the case of A, the original enlistment, upon which the exten- 
sions were made, was due to expire before the enactment of the act 
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of June 4, 1920. Any right therefore that accrued in the matter 
of reenlistment bounty was by reason of the act of August 22, 1912. 
He was accordingly entitled on the date he further extended his 
enlistment for one year, making a total extension of four years, to 
an honorable discharge gratuity or reenlistment bounty as if he had 
been discharged on January 6, 1918, the date his original four- 
year enlistment was due to expire, and had reenlisted for four years 
the next day. 

As B was a sergeant on April 9, 1920, the date his original four- 
year enlistment was due to expire, and that date was prior to June 
.4, 1920, he is not one of the class of enlisted men who could have 
been paid a reenlistment bounty had he been discharged on the 
date his original enlistment was due to expire and had reenlisted 
immediately, he being a noncommissioned officer and the act of 
May 11, 1908, 35 Stat., 110, limited the right to reenlistment bounty 
to a private soldier, musician or trumpeter. B is accordingly en- 
titled to no reenlistment bounty by reason of the extension of enlist- 
ment. 

C’s original four-year enlistment was due to expire subsequent to 
June 4, 1920. 

In 27 Comp. Dec., 102, it was held, quoting from the syllabus: 


So much of section 1612, Revised Statutes, as provides that enlisted men 
of the Marine Corps shall be entitled to receive the same bounty for reenlisting, 
usually designated as honorable discharge gratuity, as enlisted men of like 
grades in the Infantry of the Army is repealed and superseded by section 7 
of the act of June 4, 1920, 41 Stat., 836, under the provisions of which en- 
listed men of the Marine Corps reenlisting on or after June 4, 1920, for 4 
years, 3 years, or 2 years, are entitled to receive 4 months, 3 months, or 2 
months extra pay, respectively, at the rate of pay they were receiving at time 
of honorable discharge. 


In 27 Comp. Dec., 210, it was held, quoting from the syllabus: 


The honorable discharge gratuity or reenlistment bonus of enlisted men of 
the Navy on reenlistments for two years, or three years, or four years, author- 
ized by the acts of July 11, 1919, 41 Stat., 134, and June 4, 1920, 41 Stat., 836, 
is equal to the pay the enlisted men would have received if they had been 
employed in actual service two months, or three months, or four months, 
respectively. 


In applying the provisions of the act of June 4, 1920, for “ propor- 
tionate benefits upon discharge and reenlistment” to the provision 
of the act of August 22, 1912, which authorizes extensions of a 
“term of enlistment” for one, two, three, or four years, with the 
rights to “the same pay and allowances in all respects as though 
regularly discharged and reenlisted immediately,” I am of the 
opinion that C was on January 15, 1921, entitled to two months’ pay 
as an honorable discharge gratuity authorized by the act of June 4, 
1920. 

D’s two-year enlistment of October 1, 1919, was authorized by 
the act of May 22, 1917, 40 Stat., 84, and a special order of the 
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Secretary of the Navy, dated September 18, 1919. This enlistment 
was due to expire subsequent to July 12, 1921. 

The act of July 12, 1921, 42 Stat., 139, provides: 

Sec. 2. That hereafter no enlisted man in the Navy shall be paid on re- 
enlistment an honorable discharge gratuity, or any proportionate part thereof, 


in excess of any amount equal to one month’s pay for each year of service in 
the last expiring enlistment of such enlisted man. * 


By virtue of section 7 of the act of June 4, 1920, this law is ap- 


plicable to the Marine Corps, it being a restrictive statute operating 
against payments otherwise authorized by prior law. 

Applying the provision of the act of August 22, 1912, “ the same 
pay and allowances in all respects as though regularly discharged 
and reenlisted immediately,” I am of the opinion that on October 
1, 1921, D was entitled to a gratuity of two months’ pay as pre- 
scribed by the act of July 12, 1921. 








REDEMPTION OF SPECIAL TAX STAMPS. 


Amounts to be refunded on account of payments represented by special tax 
stamps are chargeable to the permanent indefinite annual appropriations 
for redemption of stamps authorized by section 3689, Revised Statutes, and 
not the definite annual appropriations for refunding taxes illegally collected. 


Acting Comptroller General Ginn to the Secretary of the Treasury, March 10, 

1922: 

I have your letter dated February 20, 1922, requesting decision 
whether in making a refund in whole or in part of the amount paid 
for a special tax stamp, the payment should be made from the in- 
definite appropriation for the redemption of stamps or from the 
definite appropriation for refunding taxes illegally collected. 

The indefinite appropriation for redemption of stamps is made 
under section 3689, Revised Statutes, in the following terms: 

There are appropriated, out of any moneys in the Treasury not otherwise 
appropriated, for the purposes hereinafter specified, such sums as may be neces- 


sary for the same respectively ; and such appropriations shall be deemed perma- 
nent annual appropriations. 




















* * * 





Redemption of stamps (internal revenue:) 
Of such sum of money as may be necessary to repay the amount or value paid 
for internal-revenue stamps which may have been spoiled, destroyed, or ren- 
dered useless or unfit for the purpose intended, or which through mistake may 
have been improperly or unnecessarily used. 

This section also contained a provision making a permanent in- 
definite appropriation for refunding taxes illegally collected but said 
provision was repealed by the act of February 24, 1919, 40 Stat., 
1145, as hereinafter shown, and definite annual appropriations are 
made for the refund of taxes illegally collected, the appropriation for 
the fiscal year ending June 30, 1922, reading as follows: 
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For refunding taxes illegally collected under the provisions of sections 3220 
and 3689, Revised Statutes, as amended by the act of February 24, 1919, $12,- 
000,000. Act of March 3, 1921, 41 Stat., 1274. 


Section 1316 of the act of February 24, 1919, 40 Stat., 1145, pro- 
vides: 
(a) That section 3220 of the Revised Statutes is hereby amended to read as 


follows: 


“Sec, 3220. The Commissioner of Internal Revenue, subject to regulations 
prescribed by the Secretary of the Treasury, is authorized to remit, refund, and 
pay back all taxes erroneously or illegally assessed or collected, all penalties 
collected without authority, and all taxes that appear to be unjustly assessed 
or excessive in amount, or in any manner wrongfully collected; also to repay 
to any collector or deputy collector the full amount of such sums of money as 
may be recovered against him in any court, for any internal revenue taxes 
collected by him, with the cost and expenses of suit; also all damages and costs 
recovered against any assessor, assistant assessor, collector, deputy collector, 
agent, or inspector, in any suit brought against him by reason of anything done 
in the due performance of his official duty, and shall make report to Congress 


at the beginning of each regular session of Congress of all transactions under 
this section.” 


* . * * * * * 


(c) That the paragraph of section 3689 of the Revised Statutes, as amended, 
reading as follows: “ Refunding taxes illegally collected (internal revenue) : 
To refund and pay back duties erroneously or illegally assessed or collected un- 
der the internal revenue laws,” is repealed from and after June 30, 1920; and the 
Secretary of the Treasury shall submit for the fiscal year 1921, and annually 
thereafter, an estimate of appropriations to refund and pay back duties or taxes 
erroneously or illegally assessed or collected under the internal revenue laws, 
and to pay judgments, including interest and costs, rendered for taxes or penal- 
ties erroneousy or illegally assessed or collected under the internal revenue 
laws. 


See also section 1317 of the act of November 23, 1921, 42 Stat., 314. 

It will be noted that while the provision in section 3689, Revised 
Statutes, making permanent indefinite annual appropriations for 
refunding taxes illegally collected, is expressely repealed and is 
superseded by definite annual appropriations, such as that made in 
the act of March 3, 1921, supra, the permanent indefinite appropri- 
ations made in said section for redemption of stamps have not been 
repealed or superseded. 

It has been suggested that special tax stamps should not be treated 
as stamps within the meaning of the appropriation for the redemp- 
tion of stamps and authorities have been cited to show that there 
is a distinction between special tax stamps and documentary or pro- 
prietary stamps. 

That special tax stamps are in certain respects different from docu- 
mentary and proprietary stamps there would appear to be no doubt, 
but neither the laws in force when the provision for permanent 
annual appropriations for redemption of stamps was made in sec- 
tion 3689, Revised Statutes (see section 161, act of June 30, 1864, 
13 Stat., 294; section 41 act of June 6, 1872, 17 Stat., 257; section 
3426, Revised Statutes), nor the provisions of the act of May 12, 
1900, 31 Stat., 177, are limited in their application to documentary 
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or: proprietary stamps. Said laws relate to all stamps. See particu- 
larly the provision in the act of May 12, 1900, that no claim for 
the redemption of or allowance for stamps shall be allowed unless 
presented within two years after the purchase of said stamps from 
the Government. This provision has not been repealed or super- 
seded. It was the well-established practice to make refunds on 
account of special tax stamps from the appropriations made under 
section 3689 for the redemption of stamps rather than from the 
appropriation made under said section for refunding taxes illegally 
collected, 6 Comp. Dec., 588; 8 Comp. Dec., 280, and it has been 
the uniform practice since June 30, 1920, to make such refunds from 
the indefinite appropriation made for the redemption of stamps, and 
not from the definite annual appropriations made for refunding taxes 
illegally collected. There would appear to be no necessity or justi- 
fication for changing the well-established procedure in regard to this 
matter, and accordingly I have to advise that the permanent indefi- 
nite annual appropriations for redemption of stamps, and not the 
definite annual appropriations for refunding taxes illegally col- 
lected, are the appropriations chargeable with the amounts to be 
refunded on account of payments represented by special tax stamps. 


APPROPRIATIONS—WORLD WAR FOREIGN DEBT COMMISSION. 


The act of February 9, 1922, 42 Stat., 363, creating the World War Foreign 
Debt Commission, does not declare an appropriation, and, in view of the 
express prohibition by the act of June 30, 1906, 34 Stat., 764, it can not 
be construed as making an appropriation; and there is accordingly no ap- 
propriation available for expenses of that Commission, as distinguished 
from general expenses of Treasury operations connected with loans to 
foreign countries. 


Acting Comptroller General Ginn to the Secretary of the Treasury, ex-officio 

Chairman World War Foreign Debt Commission, March 11, 1922: 

I have your letter of March 4, 1922, requesting decision what 
appropriation, if any, is available for payment of expenses of the 
World War Foreign Debt Commission created by the act of Feb- 
ruary 9, 1922, 42 Stat., 363, to take ‘up the work of refunding or 
converting and extending time of payment of obligations of any 
foreign government then held or thereafter received by the United 
States (including obligations held by the United States Grain Cor- 
poration, the War Department, the Navy Department, or the Ameri- 
can Relief Administration). 

The World War Foreign Debt Commission is created an inde- 
pendent establishment with the Secretary of the Treasury as chair- 
man. This decision therefore is rendered to you in your capacity 
as chairman of the commission. 
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The act creating this commission does not provide an appropria- 
tion for its expenses nor does it specify what expenses, if any, shall 
be incurred by or in behalf of the commission nor how they shall 
be paid if incurred. 

The appropriations for expenses of loans made by the acts of 
April 24, 1917, 40 Stat., 37, and September 24, 1917, 40 Stat., 292, 
which might otherwise perhaps have been available for payment 
of expenses incurred in connection with loans to foreign Govern- 
ments were barred by the provision in the act of May 29, 1920, 41 
Stat., 646, that those appropriations shall not be available for obli- 
gation after June 30, 1921, and that balances thereof remaining on 
the books of the Treasury Department June 30, 1922, shall be cov- 
ered into the Treasury and carried to the surplus fund. The act 
of June 16, 1921, 42 Stat., 36, restores these appropriations to avail- 
ability for any operation arising in connection with public debt 
issues made subsequently to June 30, 1921, notwithstanding the act 
of May 29, 1920, aforesaid, but it would seem that this provision 
has to do with public debt issues handled by the Treasury Depart- 
ment and not with refunding or conversion by the World War For- 
eign Debt Commission of issues of foreign Governments. 

The act of March 3, 1921, 41 Stat., 1266, appropriates fér the fiscal 
year 1922 for all necessary expenses connected with any operations 
under any of the Liberty Bond or Victory Bond acts, or connected 
with any operations in connection with other public debt issues or 
United States paper issues with which the Secretary of the Treasury 
is charged. 

The act of June 16, 1921, 42 Stat., 36, appropriates in lump sum 
for the fiscal year 1922, for— 
expenses arising in connection with loans and credits to foreign Governments 
under the Liberty Loan Acts and the Victory Liberty Loan Act and in connection 


with credits granted or conditions entered into under the Act providing for the 
relief of populations in Europe and contiguous countries. 


Section 9 of the act of June 30, 1906, 34 Stat., 764, provides that no 
act of Congress shall be construed to make an appropriation unless 
such act shall in specific terms declare an appropriation to be made. 
The act of February 9, 1922, does not declare an appropriation and 
can not therefore be construed as making an appropriation for ex- 
penses of the commission or as extending to such expenses appropria- 
tions which were made in general terms for expenses of another 
service. 

I find no appropriation available for expenses of the World War 
Foreign Debt Commission. Your submission does not indicate the 
character of the expenses of the commission which it is proposed to 
incur. The appropriations made by the acts of March 3, 1921, and 
June 16, 1921, hereinbefore cited, are available for expenses of activi- 
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ties of the Treasury Department which they cover and may be used 
for those activities, but there is no appropriation for expenses of the 
commission as distinguished from general expenses of Treasury oper- 
ations connected with loans to foreign countries. 


RAILWAY POSTAL CLERKS—COMPENSATION FOR OVERTIME. 


The regular compensation of railway postal clerks assigned to duty on railway 
post office cars who perform the minimum service required daily by their 
assignment, will not be subject to deduction when such service does not 
average 8 hours daily, but when computing overtime for which compensa- 
tion is payable, including the allowance for lay-off periods, the accrued defi- 
ciency in hours of service performed since June 30, 1920, will be deducted 
from the accrued overtime, the remainder divided by 8, and 1/306 of the 
annual rate of pay will be allowed for each 8 hours of overtime so com- 
puted, payment to be made therefor at the next regular pay day. 

Railway postal clerks at terminal railway post offices or transfer offices who are 
required to perform work on Sundays or holidays may be allowed compensa- 
tory time therefor under act of June 5, 1920, 41 Stat., 1053, but are not en- 
titled to pay therefor as overtime; otherwise, their pay for overtime is com- 
puted in the same manner as railway postal clerks on duty in railway post 
office cars. 


Acting Comptroller General Ginn to the Postmaster General, March 11, 1922: 

I have your letter dated January 5, 1922, received in this office 
March 2, fequesting decision of certain questions relative to the 
payment for overtime under the provisions of the act of June 5, 


1920, 41 Stat., 1050, to (1) railway postal clerks assigned to duty in 
railway post-office cars and (2) railway postal clerks assigned to duty 
in terminal railway post offices and transfer offices. 

The provisions of the act of June 5, 1920, in question read: 


That railway postal clerks shall be divided into two classes, Class A and 
Class B, and into six grades as follows: Grade one—salary, $1,600; grade two— 
salary, $1,700; grade three—salary, $1,850; grade four—salary, $2,000; grade 
five—salary, $2,150; grade six—salary, $2,300; * * * 

For the purpose of organization and establishing maximum grades to which 
promotions may be made successively, as herein provided, runs now in Class A 
and all terminal railway post offices and transfer offices shall be placed in Class 
A, and the remainder in Class B. 

Road clerks shall be promoted successively to grade three for clerks, and to 
grade four for clerks in charge of Class A, and to grade five for clerks and to 
grade six for clerks in charge of Class B. 

Terminal railway post office and transfer clerks shall be promoted succes- 
sively to grade three for clerks of whom general scheme distribution is not 
required, and to grade four for clerks of whom general scheme distribution is 
required, and for clerks in charge to grade five in terminals or tours or crews in 
terminals consisting of not more than nineteen clerks or in transfer offices or 
tours in transfer offices of not more than four clerks, and to grade six in termi- 
nals or tours or crews in terminals consisting of twenty or more clerks and in 
transfer offices or tours in transfer offices of five or more clerks. 


* * * * * * * 


Service of clerks shall be based on an average of not exceeding eight hours 
daily for three hundred and six days per annum, including proper allowance 
for all service required on lay-off periods. Clerks required to perform service 
in excess of eight hours daily, as herein provided, shall be paid in cash at the 
annual rate of pay or. granted compensatory time at their option for such over- 
time. 
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You state that the department has fixed as the “ proper allowance 
for all service required on lay-off periods” a flat daily allowance of 1 
hour and 20 minutes for the Class B runs and 40 minutes for the Class 
A runs on the basis of 306 days a year, and the questions submitted 
with reference to the road clerks; that is to say, railway postal clerks 
assigned to duty in railway post office cars, are presented as follows: 


Assuming that it is permissible to make a flat allowance of time credit for 
service performed on lay-off periods, thus establishing a maximum daily average 
for road work on the basis of 306 days a year, and to assign clerks to runs on 
which the daily average is less than the maximum, I have to ask: 

1. Is it proper to apply to the deficiency between the daily average road 
work in a clerk’s assignment, and the maximum daily average for his class of 
runs, his credits for late running of trains, detentions and travel under orders, 
during the month, and then pay for the excess time, if any, as overtime? 

2. When the overtime for which payment is due a road clerk (caused by 
late running of trains, detentions and travel orders) has been ascertained, 
should it be divided by eight hours or six hours 42 minutes to determine 
the number of days for which he should be paid for overtime during a month? 

8. Is it proper to pay a road clerk, as overtime, for an extra trip, not con- 
templated in his regular assignment, regardless of any deficiency there may be 
in the daily average road work in his assignment compared with the maximum 
daily avearge road work for his class of runs? 

4. Where a road clerk performs an extra trip, should the daily average road 
work in his regular assignment (306 day basis) be considered a day for over- 
time on same basis, and this time be converted into a 365 day basis for entry 
on pay rolls? 


It appears that it is impracticable to assign road clerks to service 
requiring exactly 8 hours a day or an average of 8 hours a day 


and that the service is so organized that the regular assignment on 
Class A runs will require a minimum daily average of 6 hours and 
30 minutes and a maximum daily average of 7 hours and 20 minutes 
road work on a 306 day basis and on Class B runs a minimum of 
6 hours and a maximum of 6 hours and 40 minutes. It will be 
noted that the maximum requirements thus fixed plus the allowances 
for work on lay-off periods equal 8 hours. This provision for regular 
assignments with a minimum service requirement of less than 8 
hours would appear to be authorized under the provision in the 
statute that the “service shall be based on an average of not exceed- 
ing 8 hours daily for 306 days per annum.” Therefore, if the mini- 
mum service required by such an assignment is performed no de- 
duction should be made from the regular annual compensation fixed 
by law for the grade held; but no payment for overtime is authorized 
under the law unless the service rendered since June 30, 1920, or since 
entering the service if subsequent to said date, including the allow- 
ance for lay-off periods, exceeds an average of 8 hours daily on a 
306 day basis. In other words, if there is a deficiency at the end of 
any month such deficiency must be carried forward and payment 
for overtime is authorized only when the accrued overtime exceeds 
the accrued deficiency. But whenever overtime ‘has accrued in ex- 
cess of accrued deficiency payment therefor may be made at the next 
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regular pay day thereafter. With this understanding and subject 
to this restriction, your first question is answered in the affirmative. 

In answer to your second question you are advised that the number 
of hours overtime ascertained in the manner indicated in the pre- 
ceding paragraph should be divided by 8 to determine the number 
of days for which payment for such overtime should be made and 
the amount of compensation authorized for each day of overtime as 
thus determined is 1/306 of the clerk’s regular annual rate of com- 
pensation. 

It is assumed that the extra trips referred to in your third question 
are trips which the clerk properly may be required to make, and that 
the relation to overtime is no different than that of other service. 
Your third question is answered in the negative. See also answer to 
the first question. 

Your fourth question is answered in the negative. The provision of 
law hereinbefore quoted placing the service of railway postal clerks 
on a basis of not exceeding 8 hours daily for 306 days per annum 
supersedes the provision in section 4 of the act of March 4, 1911, 36 
Stat., 1339, relative to method of computing salary or compensation, 
in so far as railway postal clerks are concerned, and must be con- 
strued to authorize payment to such clerks of regular compensation 
at the rate of 1/306 of the annual rate for each day’s service—the 
day to consist of 8 hours or less as hereinbefore indicated. This ob- 
viates the necessity of any conversion from a 306 day to a 365 day 
basis. 

The question submitted with reference to clerks in terminal rail- 
way post offices and transfer offices is “ whether in determining the 
number of days overtime for which a clerk in a terminal railway post 
office or transfer office should be paid, the total number of hours of 
overtime work he performed in the month should be divided by 8 
hours, or 6 hours 42 minutes or some other divisor.” 

The act of June 5, 1920, 41 Stat., 1053, contains a provision as 
follows: 
Hereafter when the needs of the service require the employment on Sundays 
or holidays of * * * _ railway postal clerks at terminal railway post offices 
and transfer offices, they shall be allowed compensatory time within six days 
next succeeding the Sunday and within thirty days next succeeding the holiday 
on which service is performed, and that portion of the Act approved July 2, 1918, 
authorizing the payment for overtime in lieu of compensatory time is hereby 
repealed. 

In view of this provision no payment can be made on account of 
service performed by these clerks on Sundays or holidays, compensa- 
tory time only being allowed for such service; but in all other re- 
spects the method of computing the regular compensation and pay 
for overtime service is to be governed by rules hereinbefore an- 
nounced with reference to road clerks. Accordingly, you are ad- 
vised that the number of hours actual overtime of such clerks, ascer- 
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tained in the manner hereinbefore indicated, exclusive of work per- 
formed on Sundays and holidays, should be divided by 8 to deter- 
mine the number of days overtime and payment therefor is author- 
ized at the rate of 1/306 of the annual rate of compensation, the same 
as in the case of road clerks. 


ARMY OFFICER APPOINTED MEMBER OF ALASKAN ENGINEERING 
; COMMISSIC®’, 


Under the provisions of section 1222, Rey:.e!} Statutes, an Army officer who 
accepts a regular appointment from the President as a member of the 
Alaskan Engineering Commission thereby vacates his Army commission 
and is not entitled to pay as an Army officer while serving as a member 
of that commission. 

The act of March 4, 1921, 41 Stat., 1405, limits the salary of any officer or 
employee of the Alaskan Engineering Commission to not exceeding $10,000 
per annum, and any excess over that rate paid since June 30, 1921, must 
be recovered, notwithstanding that it was paid under a presidential ap- 
pointment naming a greater salary. 


Decision by Acting Comptroller General Ginn, March 11, 1922: 

The Chief of the Interior Department Division of che General 
Accounting Office has submitted for consideration a memorandum 
decision to the effect that certain provisions of law hereinafter 
quoted do not authorize payment to Col. Frederick Mears of any 
compensation as a member of the Alaskan Engineering Commission 


in addition to his pay and allowances as an officer of the United 
States Army. 

The provisions of law relied upon by the commission as authority 
for the payments in question are found in the act of March 12, 1914, 
38 Stat., 305, and the joint resolution of May 13, 1914, 38 Stat., 772, 
and will be quoted hereinafter; but before considering said provi- 
sions it is deemed proper to refer to certain other statutory enact- 
ments which have a direct bearing upon the question here presented. 

The Revised Statutes of the United States contain the following 
provisions: 


Sec. 1222. No officer of the Army on the active list shall hold any civil 
office, whether by election or appointment, and every such officer who accepts 
or exercises the functions of a civil office shall thereby cease to be an officer 
of the Army, and his commission shall be thereby vacated. 

Sec. 1224 (as amended by the act of February 22, 1887,.19 Stat., 243). No 
officer of the Army shall be employed on civil works or internal improvements, 
or be allowed to engage in the service of any incorporated company, or be 
employed as acting paymaster or disbursing-agent of the Indian Department, 
if such extra employment requires that he shall be separated from his com- 
pany, regiment, or corps, or if it shall otherwise interfere with the performance 
of the military duties proper. 

Sec. 1763. No person who holds an office, the salary or annual compensation 
attached to which amounts to the sum of two thousand five hundred dollars, 
shall receive compensation for discharging the duties of any other office, 
unless expressly authorized by law. 

Sec. 1764. No allowance or compensation shall be made to any officer or 
clerk, by reason of the discharge of duties which belong to any other officer 
or clerk in the same or any other Department; and no allowance or compensa- 
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tion shall be made for any extra services whatever, which any officer or clerk 
may be required to perform, unless expressly authorized by law. 

Sec. 1765. No officer in any branch of the public service, or any other person 
whose salary, pay, or emoluments are fixed by law or regulations, shall re- 
ceive any additional pay, extra allowance, or compensation, in any form what- 
ever, for the disbursement of public money, or for any other service or duty 
whatever, unless the same is authorized by law, and the appropriation there- 


for explicitly states that it is for such additional pay, extra allowance, or 
compensation. 


The act of July 31, 1894, 28 Stat., 205, provides: 


No person who holds an office the salary or annual compensation attached 
to which amounts to the sum of two thousand five hundred dollars shall be 
appointed to or hold any other office to which compensation is attached unless 
specially heretofore or hereafter specially authorized thereto by law; but 
this shall not apply to retired officers of the Army or Navy whenever they 
may be elected to public office or whenever the President shall appoint them 
to office by and with the advice and consent of the Senate. 

These various laws were in force in 1914 when the provisions now 
relied upon by the commission were enacted and are for considera- 
tion in determining the purpose and effect of said provisions. In 
addition reference may be made to the provisions of the act of May 
10, 1916, 39 Stat., 120, as amended, prohibiting the use of appro- 
priations for payment of the compensation of a person holding two 
or more positions at a combined compensation in excess of $2,000 
per annum. 

It is apparent from the laws hereinbefore quoted that in the ab- 
sence of specific legislation to the contrary an officer of the Army 
on the active list was prohibited (1) from being employed by 
detail or otherwise on any civil work such as the location, con- 
struction and operation of railroads in Alaska; (2) from receiving 
any compensation in addition to his pay and allowances as an Army 
officer for any service he might render in connection with the work 
of locating, constructing and operating railroads in Alaska; (3) 
from holding any civil office on or under the Alaskan Engineering 
Commission by appointment or otherwise or from accepting or ex- 
ercising the functions of such an office without ceasing to be an 
officer of the Army and vacating his commission as such; and (4) 
from holding at the same time an office in the Army and an office 
on or under the Alaskan Engineering Commission if the annual 
compensation attached to either office equals or exceeds $2,500. 

It must be assumed that the Congress had these four separate 
and distinct prohibitions in view when the statute of March 12, 
1914, was enacted. The only provisions of said statute material to 
the question now under consideration are as follows: 

That the President of the United States is hereby empowered, authorized, 
and directed * * * to employ such officers, agents, or agencies, in his 
discretion, as may be necessary to enable him to carry out the purposes of 
this Act; to authorize and require such officers, agents, or agencies to per- 


form any or all of the duties imposed upon him by the terms of this Act; to 
detail and require any officer or officers in the Engineer Corps in the Army 
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or Navy to perform service under this Act; to fix the eegnye of all 
officers, agents, or employees appointed or designated by him * * 

The general authority thus vested in the President to i 
such officers, agents, or agencies as in his discretion may be necessary, 
and to fix the compensation of all officers, agents, and employees 
appointed or designated by him can not be construed to repeal or 
supersede any of the specific provisions hereinbefore quoted. The 
granting of such general authority is not unusual in the creation of 
new bureaus, offices, commissions, etc., and in providing for new 
activities. See section 18, act of February 4, 1887, 24 Stat., 386, 
relative to the Interstate Commerce Commission; section 3, act of 
June 28, 1902, 32 Stat., 482, relative to the Isthmian Canal Com- 
mission; section 4 act of August 24, 1912, 37 Stat., 561, relative to 
the Panama Canal; section 11, act of December 23, 1913, 38 Stat., 
262, relative to Federal Reserve Board; section 2, act of September 
26, 1914, 38 Stat., 718, relative to the Federal Trade Commission ; 
section 4, act of September 7, 1916, 39 Stat., 729, relative to the 
United States Shipping Board; section 701, act of September 8, 
1916, 39 Stat., 795, relative to the United States Tariff Commission ; 
and section 208, act of June 10, 1921, 42 Stat., 22, relative to the 
Bureau of the Budget. 

The provision now under consideration relative to the employment 
and fixing of compensation of officers, agents, and employees in the 
discretion of the President is not so inconsistent with the restrictions 
theretofore imposed by law relative to the detail, appointment, and 
payment of officers of the Army on the active list as to constitute a 
repeal by implication of said restrictions. The provision in the act 
of March 12, 1914, can be so construed as to give it effective operation 
without conflicting with the former provisions of law relative to 
Army officers and in accordance with well recognized rules of statu- 
tory construction it must be so construed. Accordingly, it must be 
held that the discretion vested in the President under this law is sub- 
ject to other specific provisions of law then in force. 20 Comp. Dec. 
34. That this is the correct interpretation of this provision is further 
evidenced by the specific provision in the same paragraph authoriz- 
ing the President to detail and require any officer or officers in the 
Engineer Corps in the Army or Navy to perform service under the 
act. There can be no doubt that this provision was in recognition of 
and for the purpose of overcoming the prohibition against such de- 
tails contained in section 1224, Revised Statutes, hereinbefore quoted. 
The primary authority to detail officers of the Army is upon Army 
matters, hence the need for the specific authority to detail an officer 
of the Army to the civil work. It gives power to order the officer 
upon civilian duty, upon which as an officer of the Army he could 
not otherwise be legally ordered. It accomplishes nothing more, and 
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the status of the officer under such an authority to detail is precisely 
the same as under a detail upon Army matters. And it must be 
presumed that if the Congress had intended to authorize the appoint- 
ment of Army officers to civil offices or positions in connection with 
the work contemplated under the act of March 12, 1914, or the pay- 
ment to them of additional compensation on account of services ren- 
dered in connection with said work, specific provision to that effect 
would have been made in the act as was done in the acts relative to 
the Isthmian Canal Commission and the Panama Canal. 32 Stat.. 
483, and 37 Stat. 561. 

The provision in the act of March 12, 1914, relative to the detail 
of officers in the Engineer Corps had no application to Col. Mears’ 
case at that time for the reason that he was an officer in the Cavalry 
and did not become an officer in the Engineer Corps until after his 
return to the military service in January, 1918. However, by joint 
resolution of May 13, 1914, it was provided: 

That the President of the United States be, and he is hereby, authorized 
to detail and require Lieutenant Frederick Mears, United States Army, to 
perform service in connection with the location and construction of the rail- 
road or railroads in the Territory of Alaska, provided for in Act of Congress 
approved March twelfth, nineteen hundred and fourteen. 

This provision clearly authorized the detail of Lieutenant Mears 
to service in connection with the work of locating and constructing 
railroads in Alaska, notwithstanding the provisions of section 1224, 
Revised Statutes, but it made no provision for any additional com- 
pensation or allowances on account thereof. In other words, it pro- 
vided against only one of the four statutory prohibitions hereinbefore 
mentioned. Therefore, it must be held that any service performed 
under such a detail would be without any additional compensation 
or allowances. 26 Comp. Dec., 750. But the question arises whether 
he was serving under an authorized detail only or whether he was 
holding, or exercising the functions of, an office on the commission. 
If the service rendered by him in connection with the work of locat- 
ing and constructing railroads in Alaska was under a detail such as 
was authorized under the joint resolution of May 13, 1914, he was 
entitled to receive for such service no compensation or allowances 
other than his pay and allowances as an officer in the Regular Army. 
If on the other hand he was holding an office on the Alaskan Engi- 
neering Commission under a commission or appointment from the 
President or the Secretary of the Interior, or was exercising the 
functions of such an office, he thereby ceased to be an officer in the 
Army and vacated his commission as such. Section 1222, Revised 
Statutes, hereinbefore quoted. See also 14 Op. Atty. Gen. 200. 

Paragraph 4, Special Orders No. 126, dated May 29, 1914, and 
signed by the Chief of Staff by order of the Secretary of War, reads 
as follows: 
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By direction of the President, in accordance with a joint resolution of Con- 
gress approved May 13, 1914, First Lieut. Frederick Mears, Cavalry, is re- 
lieved from further duty under the orders of the Governor of the Panama 
Canal and will report to the Secretary of the Interior for “service in connec- 
tion with the location and construction of the railroad or railroads in the 
Territory of Alaska provided for in act of Congress approved March 12, 1914.” 


‘There can be doubt that an order such as this was contemplated 
under the joint resolution of May 13, 1914, and that under such 
authority Lieut. Mears could have been assigned to any service re- 
quired of him by the Secretary of ‘the Interior in connection with 
the location and construction of railroads in Alaska. Under such 
an assignment he would have been entitled under the law to no 
pay or allowances other than the regular pay and allowances of the 
rank or grade held by him in the Army. It appears, however, that 
the service rendered by him in connection with the location and 
construction of railroads in Alaska was not rendered under and by 
virtue of said orders, but under a regular appointment from the 
President evidenced by a commission reading as follows: 





Wooprow WILSON, PRESIDENT OF THE UNITED STATES OF AMERICA, 


To all whom these presents shall come, greeting: 

Know ye, that reposing special trust and confidence in the integrity, ability, 
and discretion of Lieutenant Frederick Mears, of United States Army, I do 
appoint him to be a member of the Alaskan Engineering Commission, and do 
authorize and empower him to execute and fulfill the duties of that office 
according to law, and to hold the said office, with all the rights and emolu- 


ments thereunto legally appertaining, during the pleasure of the President of 
the United States for the time being. 


In testimony whereof I have caused these letters to be made patent, and 
the seal of the Department of the Interior to be hereunto affixed. 

Given under my hand, at the city of Washington, the thirteenth day of 
May, in the year of our Lord one thousand nine hundred and fourteen, and 
of the independence of the United States the one hundred and thirty-eighth. 


Wooprow WILSON 
By the President: 


FRANKLIN K, LANE, 
Secretary of the Interior. 

This commission was accepted by the appointee and the oath of 
office required by section 1757, Revised Statutes, was taken and sub- 
scribed by him May 26, 1914. It is to be observed that the joint 
resolution of May 13, 1914, and the commission of May 13, 1914, 
as a member of the Alaskan Engineering Commission are of the 
same date, May 13, 1914, and effect was given thereto May 26, 1914, 
prior to the order of May 29, 1914, detailing him to the commission 
as an officer of the Army. Giving effect to the provisions of section 
1222, Revised Statutes, he ceased to be an officer in the Regular 
Army and vacated his commission as such, May 26, 1914. He con- 
tinued to hold and to exercise the functions of the office of commis- © 
sioner of the Alaskan Engineering Commission until in January, 


1918, when he formally resigned from said office to again enter the 
military service. 
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By Special Orders No. 184-O, dated August 7, 1919, signed by the 
Chief of Staff, by order of the Secretary of War, “ Colonel Fred- 
erick Mears, Corps of Engineers,” was “relieved from his present 
assignment and duty ” and directed to “report to the Secretary of 
the Interior for service in connection with the location and construc- 
tion of the railroad or railroads in the Territory of Alaska, provided 
for in the act of Congress approved March 12, 1914.” 

By commission dated August 9, 1919, in terms practically identical 
with the commission hereinbefore quoted, Mr. Mears was appointed 
“chairman and chief engineer of the Alaskan Engineering Commis- 
sion,” the designated salary being “ ten thousand dollars per annum, 
less his pay as an officer of the Regular Army.” The oath of office 
under this commission was taken and subscribed September 30, 1919. 
He continued to serve under this commission until promoted and 
recommissioned in the same office at a salary of “ fifteen thousand 
dollars per annum, less his pay as an officer of the Regular Army,” 
effective from December 16,1919. I understand that he is still serv- 
ing under this commission and exercising the functions of the office 
of chairman and chief engineer of the Alaskan Engineering Com- 
mission. ; 

I express no opinion as to the official status of Mr. Mears from the 
date of his resignation from the Alaskan Engineering Commission 
in January, 1918, to the date of his reappointment to an office on 
said commission in August, 1919. If he legally held a commission 
in the Regular Army during said period, said commission was auto- 
matically vacated by his acceptance of the office of chairman and 
chief engineer of the Alaskan Engineering Commission. 

That former accounting officers were believed to be aware of mat- 
ters here in question and made no objections, or such objections as 
were made were not enforced by disallowance of payments made, 
does not preclude present consideration of the matter. 

For reasons herein set forth it must be held that from the date of 
Mr. Mears’s appointment as an officer of the Alaskan Engineering 
Commission in May, 1914, to the date of his resignation therefrom 
in January, 1918, and from the date of his reappointment on the 
commission in August, 1919, to the present time he was entitled to 
receive no pay or allowances as an officer of the Army. I under- 
stand that his compensation during said periods has been on the 
basis of the salary fixed for the office held by him on the Alaskan 
Engineering Commission, the Army pay and allowances received by 
- him having been deducted from the salary of the civil office. Such 
being the case, it is evident that a part of his compensation has not 
been paid under the proper appropriation; but no good purpose 
would be served by an adjustment of the appropriations on account 
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of payments made for services rendered prior to July 1, 1921. With 
reference to service rendered subsequently to June 30, 1921, it will be 
proper to make a transfer settlement charging the appropriation for 
the Alaskan Engineering Commission and crediting the proper Army 
appropriations with the amount of any pay or allowances paid from 
the Army appropriations for said period, and hereafter no payments 
should be made to him under Army appropriations. 

The act of March 4, 1921, 41 Stat., 1405, in appropriating for the 
expenses of the Alaskan Engineering Commission contains a proviso 
as follows: 

That no one individual shall be paid an annual salary out of this fund of 
more than $10,000. 

In view of this provision it will be necessary to disallow and 
to recover from Mr. Mears any amount paid to him in excess of com- 
pensation at the rate of $10,000 per annum for the period since June 
30, 1921. 


PROCEEDS OF SALE OF SURPLUS REAL ESTATE. 
Where supplies and equipment are moved from a building solely for the purpose 
of selling the building the expense of their removal is an expense of the 
sale and payable from the proceeds of the sale of such real estate. 


Acting Comptroller General Ginn to the Secretary of War, March 13, 1922: 


I have your letter dated February 21, requesting decision of a ques- 
tion presented as follows: 


I have the honor to submit herewith for an advance decision the question as 
to the legality of paying for the packing, crating, and removal of Government 
supplies from one storage point to another, from the proceeds of the sale of the 
real estate upon which such supplies are now located. This question has arisen 
in connection with the sale of certain real estate, which has supplies and equip- 
ment stored thereon. Other space is available for the storage of such supplies 
and equipment, but the War Department has no money to pay for its removal. 
The real estate is needed for no other purpose and it will be available for sale, 
and can be sold, if the supplies now stored thereon can be moved. Under these 
circumstances it is desired to pay for the packing, crating, and removal of such 
supplies from the proceeds of the sale of the property. 

Your attention is invited to the views of the Judge Advocate General’s Office 
with regard thereto contained in the first indorsement dated February 11, 1922, 
on the attached file, and a decision is respectfully requested as to the legality of 
the proposed action. 


The views of the Judge Advocate General’s Office referred to in 
the second paragraph of your letter are set forth in an indorsement 
by the Acting Judge Advocate General dated February 11, 1922, as 
follows: 

If it is necessary to move supplies from a building otherwise available for 
sale, where such supplies would not be moved except for the contemplated sale, 
I think that the Government may remove such supplies and pay the expenses 


thereof from the proceeds of the sale, the removal being an incident to the sale 
and the expense a proper charge against the proceeds. Therefore, under the 
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circumstances detailed by you it would be proper for you to sell the real estate, 
and from the proceeds of such sale pay the expenses of moving the supplies 
stored therein to some other storage point, provided, of course, this plan is not 
used as a subterfuge to effect the removal of supplies and equipment which it 
would be necessary to move in the ordinary course of supplying the Army, the 
expenses of which have been provided for in the annual appropriation “ trans- 
portation of the Army.” In other words, the payment of such expenses from the 
proceeds of sale is only justifiable where the removal of the supplies and equip- 
ment is necessary to effect the sale of real estate not otherwise needed, and then 
the transportation should be limited to the nearest storage point available. 


I concur in the opinion thus expressed by the Acting Judge Advo- 
cate General. The removal of the supplies and equipment being a 
necessary incident to the surrender of possession of the premises sold, 
the necessary expenses thereof may fairly be regarded as an expense 
of sale. You are advised, therefore, that the proceeds of sale of sur- 
plus real estate may be used to pay the necessary expenses of remov- 
ing Government property from the premises sold, subject to the re- 
strictions and limitations suggested in the opinion of the Acting 
Judge Advocate General hereinbefore quoted. . 


POSTAL EMPLOYEES—CREDIT FOR SERVICE IN COAST GUARD. 


Postal employees and substitute postal employees are allowed credit for pur- 
poses of promotion for all service as commissioned officer, warrant officer, 
or enlisted man in the Coast Guard between April 7, 1917, and August 28, 
1919, such service being service in the military, marine, or naval service of 
the United States during the World War within the purview of the act of 
March 1, 1921, 41 Stat., 1152. 


Acting Comptroller General Ginn to the Postmaster General, March 13, 1922: 


I have your letter of February 14, requesting decision of a question 
presented as follows: 


The act making appropriation for the service of the Post Office Department 
for the fiscal year ending June 30, 1922, approved March 1, 1921, 41 Stat., 1152, 
provides as follows: 

“That postal employees and substitute postal employees who served in the 
military, marine or naval service of the United States during the World War 
and have not reached the maximum grade of salary shall receive credit for all 
time served in the military, marine or naval service on the basis of one day’s 
credit of eight hours in the postal service for each day served in the military, 
marine or naval service and be promoted to the grade to which such postal 
employee or substitute postal employee would have progressed had his original 
appointment as substitute been to grade one. The provisions herein shall be 
effective as of date of passage of the original act of June 5, 1920.” 

Under the terms of the foregoing provision of law a number of post office 
employees have claimed credit for service performed by them in the United 
States Coast Guard, and upon inquiry of the Secretary of the Navy as to 
whether the Coast Guard was under the absolute control and jurisdiction of 
the Navy Department during the World War, he advises the department under 
date of Feb. 9 as follows: 

“This department has the honor to inform you that on April 7, 1917, the 
President issued Executive Order No. 2587 as follows: 

“*Pursuant to the power vested in me by the Act of Congress approved 
January 28, 1915, it is hereby directed that the Coast Guard shall from this 
date, until further orders, operate as a part of the Navy, subject to the orders 
of the Secretary of Navy.’ 
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“On August 28, 1919, the President issued the following Executive Order 
No. 3160: 

“* By virtue of the authority conferred by “An Act authorizing the President 
to coordinate or consolidate executive bureaus, agencies, and offices, and for 
other purposes, in the interest of economy and the more efficient concentration 
of the Government,” approved May 20, 1918, I do hereby make and publish the 
following order: 

“*The important purposes for which the operation of the Coast Guard was 
temporarily transferred to the Navy under the Act approved Jan. 28, 1915, 
entitled “An Act to Create the Coast Guard by combining therein the existing 
Life Saving Service and Revenue Cutter Service” having been accomplished, 
and it being for the best interests of the Government and for the efficient 
service of the Coast Guard in connection with the collection of the revenue 
that the Coast Guard be under the supervision of the Treasury Department, 
it is hereby directed that the Coast Guard shall on and after this date operate 
under the Treasury Department.’” 

While it appears that for the period April 7, 1917, to August 28, 1919, the 
United States Coast Guard was under the absolute control and jurisdiction of 
the Navy Department, yet it ig not clear to my mind whether this fact brings 
those postal employees who served in the United States Coast Guard during 
the period indicated within the purview of the Act of March 1, 1921, as above 
quoted. 

As a number of claims have been presented, based on service performed in 
the United States Coast Guard, I will be pleased to receive from you an opinion 
as to whether or not postal employees who served in this unit during the 
World War are entitled to receive credit the same as those who were legally 
inducted into the military, marine, or naval service of the United States 
during the World War. 


The act of January 28, 1915, 38 Stat., 800, provides that the Coast 
Guard shall “constitute a part of the military forces of the United 
States” and shall “operate as a part of the Navy, subject to the 


orders of the Secretary of the Navy, in time of war or when the 
President shall so direct.” In view of this provision of law I am of 
opinion that service as a commissioned officer, warrant officer, or en- 
listed man in the Coast Guard between April 7, 1917, and August 
28, 1919, is service “in the military, marine or naval service of the 
United States during the World War” within the meaning of the 
provision in the act of March 1, 1921, quoted in your letter, and I 
have to advise that credit for such service should be allowed accord- 


ingly. 


CONTRACTS—SUBSISTENCE OF VOCATIONAL EDUCATION 
TRAINEES. 


Contracts properly executed and lawful in all respects, containing a provision 
for their termination upon sixty days’ notice, can not be abrogated by the 
Government without notice merely because the particular contracts are 
improvident. 


Acting Comptroller General Ginn to the Director, United States Veterans’ 
Bureau, March 14, 1922: 


Sir: I have your letter of February 2, 1922, as follows: 


I have the honor to request your decision concerning the procedure to be fol- 
lowed in regard to a contract made between the Federal Board for Vocational 
Education and the National Subsistence Association, July 1, 1921, a copy of 
which is inclosed, 
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At the time this contract was made the Federal Board for Vocational Educa- 
tion believed that at least 150 trainees at each of the training centers would 
be furnished subsistence under this contract. It developed, however, that less 
than this number were furnished subsistence by the National Subsistence Asso- 
ciation, mainly due to the fact that the trainees insisted on procuring subsist- 
ence and living accommodations in the cities near the training centers. As a 
result there has been paid to the National Subsistence Association a larger 
amount than the Federal Board of Vocational Education really intended should 
be paid on account of this contract. 

At some of these training centers, particularly Pocono Pines, Pennsylvania, 
it is impossible for the trainees to procure subsistence except from the Na- 
tional Subsistence Association. The subsistence provided by the association 
is satisfactory. 

At the present time there is due the National Subsistence Association on 
account of this contract approximately twenty thousand dollars. By the terms 
of the contract it may be terminated by either party upon sixty days’ notice. 

There are two questions presented for decision: Will the Government be 
justified in terminating the contract on the ground that it has worked out 
disadvantageously to the Government without giving sixty days’ notice in ac- 
cordance with the terms of the contract? Is not the Government bound to 
pay the amount due on the contract for subsistence furnished up to this time? 

The contract provides for payment to the contractor of certain 
minimum daily lump sums for subsistence furnished at each train- 
ing center to all trainees at that center not exceeding 150 in number, 
and for per capita payments, in addition to these daily lump sum 
payments, for subsistence furnished to trainees at any center over 
and above the maximum number covered by the lump sum payments, 
the per capita payments representing certain proportions for sub- 
sistence service and certain proportions for dormitory service, and 
if both services are not furnished, payment to be made only for the 
service actually furnished, but the amount to be paid per day not to 
be reduced if the number of trainees receiving subsistence was 150 
or less. The contract provides further that it may be terminated 
by either party on 60 days’ written notice. 

The contract may be viewed as providing for a flat payment per 
day, with extra per capita payment for an excess of 150. These 
provisions are clear and specific, and if they are in accordance with 
law the Government is bound to make payments accordingly, and 
may not terminate the contract without the required notice, however 
disadvantageous or burdensome to the Government the terms of the 
contract may be. The Government can not evade an improvident 
contract solely because it is improvident. 

If conditions have arisen since the making of the contract which 
because of the lesser number being in fact provided for make the 
payment being made excessive, its modification is a matter of agree- 
ment between the parties in the interest of the United States, or 
it should be terminated immediately by giving the required notice. 

I understand your submission as raising a question as to the legal- 
ity of those provisions of this contract which have operated to im- 


pose upon the United States part of the expense of subsisting voca- 
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tional trainees, the law having provided a compensstion to be paid 
to the trainee himself for his own maintenance. 

It has been held that in special cases subsistence in kind may be 
furnished by the Government to trainees if the board should deter- 
mine and certify that it was impracticable for trainees to provide 
themselves with suitable living accommodations and that it was 
necessary for the Government to provide board and lodging in kind, 
upon condition, however, that the actual cost of the subsistence fur- 
nished be charged against the trainees’ compensation or taken into 
consideration in fixing the maintenance allowance. 27 Comp. Dec., 
982. 

The decision cited passed upon the legal question at issue but did 
not undertake to settle difficulties of administration. One such 
difficulty lies in the inability of your bureau to require trainees 
to accept subsistence furnished by the Government and submit to a 
corresponding charge of such subsistence against their maintenance 
allowance. This has resulted. in a situation where trainees who do 
accept Government subsistence must stand a charge out of propor- 
tion to their fair share of the expense, or the Government must bear 
the burden of the subsistence expense incurred for trainees who 
choose to subsist themselves by other means. 

Apparently the former comptroller’s decision contemplated a sit- 
uation where it would be impracticable for any trainee to subsist 
himself otherwise than by Government subsistence in kind, but it 
seems to have been otherwise understood and applied by the Fed- 
eral Board for Vocational Education. This contract having been 
made by the board and taken over by your bureau the Government 
is now in a position of having to contest the validity of the con- 
tract, or make an unjust charge against those of its trainees who 
accepted subsistence under the contract, or itself assume the burden 
of subsistence of trainees which the contract requires shall be paid 
for, though not required of nor furnished by the contractor. 

The Government is legally bound to make payment in accordance 
with the terms of the contract and may not terminate it except upon 
the sixty days’ written notice required by. its third paragraph. 
Your submission does not raise the question of a charge of the sub- 
sistence expense against the maintenance allowance of those trainees 
who have accepted subsistence. Assuming that the arrangement 
with them is that they shall be charged only with their pro rata 
share of expense based upon the maximum number of trainees, the 
deficit must be borne by the United States, not because of any lia- 
bility of the Government to furnish subsistence to trainees, but as 
a necessary general expense of administering the Federal vaca- 
tional rehabilitation act, 
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SURPLUS FUND—ACCOUNTING. 


Section 5 of the act of June 20, 1874, 18 Stat. 110, requiring all “ unexpended 

balances” of appropriations which have remained upon the books of the 
Treasury two fiscal years to be carried to the surplus fund, does not 
apply to expended appropriations, and where, by an error in bookkeeping, 
expended appropriations have been noted as transferred to the surplus 
fund, such error may be corrected by adjusting the appropriations in- 
volved by a transfer settlement. 


Acting Comptroller General Ginn to Secretary of War, March 14, 1922: 

I have your letter of March 8, 1922, supplemented by your letter 
of March 10, 1922, presenting to this office certain facts connected 
with the settlement of accounts of Capt. Charles F. Eddy, F. D., 
and a transfer settlement to adjust Army appropriations made by 
the War Department Division, this office, on certificate No. 70329, 
dated February 18, 1922. 

It appears that under date of June 30, 1921, Capt. Eddy paid to 
the French Government 620,000,000 francs which at the then cur- 
rent exchange rate of $0.08 per franc was equivalent to $49,600,000. 
This payment was made under instruction from the War Depart- 
ment and included among other items $22,218,896.91 chargeable to 
“General appropriations, Quartermaster Corps, 1919.” Proper 
reservation to meet this charge was set up in your department, but 
you state that through oversight the reservation was not noted in 
checking the balances of 1919 appropriations to be carried to the 
surplus fund at the close of business June 30, 1921, and the balance 
to the credit of “General appropriations, Quartermaster Corps, 
1919,” was covered in without deduction to meet this reservation. 

It also appears that through another error of your department 
disbursements from 1919 appropriations totaling $16,176,160 made . 
prior to June 30, 1921, were scheduled as $1,176,160. This error 
resulted in carrying to the surplus fund $15,000,000 which had al- 
ready been expended under “Army account of advances” and 
charged by your department to the several appropriations for the 
fiscal year 1919. 

In settling accounts the War Department Division charged the 
various disbursements against the several 1919 appropriations to 
which they were properly chargeable. This has resulted in a deficit 
in the supporting special appropriation to the extent that the ap- 
propriation was erroneously depleted by the carrying of an incor- 
rect balance to the surplus fund. The disbursements having ac- 
tually been made out of “Army account of advances, 1921,” the 
auditing division settled a transfer account charging the several 
1919 appropriations and crediting “Army account of advances, 
1921,” and certain 1921 appropriations. There was understood to 
be no money to the credit of the 1919 appropriations and the trans- 
fer was apparently subject to report to Congress of the charges 
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against them for deficiency appropriation—to restore from the sur- 
plus fund the balances carried thereto. 

Section 5 of the act of June 20, 1874, 18 Stat., 110, provides that 
the Secretary of the Treasury shall cause all “unexpended bal- 
ances” of appropriations which shall have remained upon the books 
of the Treasury two fiscal years to be carried to the surplus fund 
and covered into the Treasury. The section relates to unexpended 
balances only and does not support the attempted covering in of any 
part of these 1919 appropriations which had been expended prior to 
June 30, 1921. The covering of balances of appropriations into the 
Treasury is a bookkeeping transaction which does not involve the 
actual placing of money in the Treasury, otherwise the impossibility 
of covering into the Treasury money which had been expended at the 
time would have been apparent. 

Only the unexpended balance of the appropriation could be cov 
ered into the Treasury and any attempt to cover in any part of the 
book balance which had in fact been expended was a bookkeeping 
error, the correction of which does not involve the withdrawal of 
money from the Treasury without authority of law. It appears that 
repays have been made and now stand to the credit of the general 
appropriations, Quartermaster Corps, 1919, to the amount of about 
$62,000,000, and there can be no objection to making the adjustments 
called for by the certificate of settlement. 


FRAUDULENT ENLISTMENTS IN ARMY—LONGEVITY INCREASE 
AND SERVICE FOR RETIREMENT. 


Fraudulent enlistments in the Army may not be counted for longevity increase 
of pay under act of June 4, 1920, 41 Stat., 761, or credited upon the thirty 
years’ service required for retirement by act of March 2, 1907, 34 Stat., 
1217, if avoided upon discovery of the fraud, or if completed without knowl- 
edge of the fraud upon the part of the Government. 

Credit may be allowed for all service in the Army under a fraudulent enlist- 
ment, excluding any time confined awaiting trial and sentence and under 
court-martial sentence, for longevity increase of pay under act of June 4, 
1920, 41 Stat., 761, or upon the thirty years’ service required for retirement 
by the act of March 2, 1907, 34 Stat., 1217, if the Government with knowl- 
edge of the fraud elects to hold the soldier to his contract of enlistment. 


Acting Comptroller General Ginn to the Secretary of War, March 15, 1922: 

I have your letter of February 28, 1921, requesting decision— 
whether in computation of a five year period of service upon the completion 
of which an enlisted man is entitled under the provisions of the act of June 
4, 1920, to a 10 per cent increase of pay, he is entitled to have counted service 
under a contract of enlistment which has been avoided by the Government 
specifically on the ground of fraud. 

You also ask whether such service may be counted in the com- 
putation of service for retirement of enlisted men. 
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The first question arises under the provisions of the act of June 4, 
1920, 41 Stat., 761, as follows: 


Existing laws providing for continuous service pay are repealed to take 
effect July 1, 1920, and thereafter enlisted men shall receive an increase of 10 
per centum of their base pay for each five years of service in the Army, or 
service which by existing law is held to be the equivalent of Army service, 
such increase not to exceed 40 per centum. 


The second question arises under the act of March 2, 1907, 34 Stat., 
1217, which provides: 


That when an enlisted man shall have served thirty years either in the 
Army, Navy, or Marine Corps, or in all, he shall, upon making application 
to the President, be placed upon the retired list, with seventy-five per centum 
of the pay and allowances he may then be in receipt of, and that said allow- 
ances shall be as follows: Nine dollars and fifty cents per month in lieu of 
rations and clothing and six dollars and twenty-five cents per month in lieu 
of quarters, fuel, and light: Provided, That in computing the necessary thirty 
years’ time all service in the Army, Navy and Marine Corps shall be credited. 


You submit the case of George Wright, R-338235, corporal, 80th 
Ordnance Company, whose services are reported as follows: 


Under the name of Arthur Wright, the soldier in question enlisted on June 
18, 1898, in the 3rd Texas Volunteer Infantry, and was honorably discharged 
therefrom on February 23, 1899. 

He reenlisted under the same name on April 11, 1899, in the United States 
Infantry, and was honorably discharged therefrom on May 28, 1902. 

On October 28, 1909, he enlisted under that name in the United States 
Marine Corps and deserted therefrom on March 9, 1910, and, according to 
his own statement, was granted a deserter’s release on or about March 29, 
1917. His statements as to enlistment and desertion are verified in 4th In- 
dorsement from the office of the Major General Commandant, United States 
Marine Corps, dated September 17, 1921. 

Under the name of Andrew Williams he reenlisted on July 13, 1913, in the 
United States Infantry and deserted therefrom on October 8, 1913.- For this 
desertion he was tried by general court-martial under the name of Andrew 
Williams on April 10, 1915, was convicted, and was sentenced to dishonorable 
discharge, forfeiture of all pay and allowances, and confinement at hard labor 
for five and one-half months, which sentence was duly executed. (C. M. No. 
90847, G. C. M. O No. 238, Hq. Western Department, April 26, 1915.) 

Under the name of George Wright he reenlisted on April 27, 1916, in the 
Infantry, was tried by general court-martial on May 22, 1916, for fraudulent 
enlistment and was convicted and sentenced to dishonorable discharge, for- 
feiture of all pay and allowances and confinement at hard labor for one year. 
(C. M. No. 96045, G. C. M. O. No. 245, Hq. Western Department, June 5, 1916.) 
On April 2, 1917, he was honorably restored to duty at the United States Dis- 
ciplinary Barracks, Alcatraz, California, and was assigned to Company G, 
82nd Infantry. He was honorably discharged from that enlistment on No- 
vember 19, 1919. 

On November 20, 1919, under the name of George Wright, he reenlisted in the 
Infantry, was assigned to Company G, 32nd Infantry, was thereafter trans- 
ferred to the Ordnance Department, and assigned to the 80th Ordnance Com- 
pany, in which he is serving at the present time. 


It has been held uniformly in the case of a soldier who on entry 
into the service fraudulently concealed or misrepresented a material 
fact disqualifying him for enlistment, and who is discharged upon 
discovery by the Government of the fraud, that his discharge con- 
stitutes an avoidance of the contract of enlistment; and the man is 
not entitled to pay or allowances for any period served under the 
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fraudulent enlistment; he is, however, permitted to retain the pay 
paid him currently while serving. 4 Comp. Dee., 151; 5 id., 543; 
8 id., 679; 12 td., 326 and 633; 17 id., 122; 22 id., 538. And it has 
been said, 8 Comp. Dec., 655, 657— 

Andrew Moonert was discharged for a cause (minority concealed at en- 
listment) involving fraud on his part in the enlistment. The service from 
which he was so discharged entitled to no pay, traveling allowances, or other 
allowances, is wholly illegal, and is not to be considered service for any pur- 
pose. (See Digest Second Comp. Dec., vol. 3, sections 308 and 981.) 

This is the sound and the correct view. A contract of enlistment 
of this character is voidable, and when avoided by the Government 
is void ab initio. It must follow that the services in such an enlist- 
ment may not be counted either for longevity increase of pay or 
for retirement, as no lawful service was rendered. It is hardly 
necessary to suggest that the enlistment being voidable the case is 
otherwise if the.Government upon discovery of the fraud elects 
to hold the offender to the contract of enlistment. The service is 
thereby validated. /n re Grimley, 137 U. S., 147; In re Morrisey, 
id., 157. 

Your questions are answered accordingly. While the enlistment 
under the name of Andrew Williams, commencing July 13, 1913, 
fraudulent in its inception, was not avoided by the Government, but 
without knowledge of the fraud Wright, alias Williams, was held to 
the enlistment, prosecuted for and convicted of desertion, this does 
not change the enlistment from its fraudulent character. The Gov- 
ernment not having had knowledge of the fraud while the enlist- 
ment was current, made no election which may be construed as vali- 
dating the service; it was an unlawful service and Wright, alias 
Williams, may not profit by his fraud. Such service may not be 
counted. 

With respect to the enlistment as George Wright, commencing 
April 27, 1916, the Government with full knowledge of the fraud, 
having elected to hold him to the enlistment by honorably restoring 
him to duty after trial and conviction and after service of a portion 
of the sentence,’ Wright is entitled to count all service during this 
enlistment except the period he was serving sentence; that is, he is 
entitled to credit as though the enlistment at the beginning had not 
been fraudulent, and is entitled to count the period while in confine- 
ment awaiting trial and the period in confinement while awaiting 
sentence. 


1 Amended March 22, 1922, to read: 

* * * Wright is entitled to count all service during this enlistment except the 
period in confinement awaiting trial and awaiting sentence and the period he was serving 
sentence ; that is, he is entitled to credit as though the enlistment at the beginning had 
not been fraudulent. See the act of April 27, 1914, 38 Stat., 353, 
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HIGHER COMMAND—ARMY OFFICER. 


Aero squadrons are the smallest administrative tactical units of the Air Service 
and a first lieutenant assigned to command a subdivision thereof, known as 
a “ flight,” does not exercise a command within the meaning of the act of 
April 26, 1898, 30 Stat., 365, authorizing higher command pay. 


Decision by Acting Comptroller General Ginn, March 15, 1922: 

William T. Clements, formerly a first lieutenant, Air Service, 
United States Army, requested, December 1, 1921, review of settle- 
ment No. 764387, dated July 1, 1921, War Department Division of 
this office, by which was disallowed his claim for the difference be- 
tween the pay of a first lieutenant and captain, United States Army, 
on foreign service and assigned to duty requiring regular and fre- 
quent participation in aerial flights, August 27, 1918, to April 8, 1919, 
while in command of Flight C, 17th Aero Squadron, A. E. F. 

The record of service of claimant as an officer and the assignment 
upon which the claim is based were reported upon by the Chief of 
Air Service, June 2, 1921, as follows: 


1. The records of this office show that 1st Lieut. William T. Clements, Air 
Service, was assigned to the 148th Aero Squadron per authority wire No, 525—A, 
Hq. 2nd Air Service Depot, A. E. F., July 3, 1918. Assigned to the 17th Aero 
Squadron (flying officer posted to squadron from the 148th Aero Squadron 
per S. O. 28, Hq. American Air Service Units with the B. E. F., August 28, 1918). 
Appointed flight commander by same authority and remained on such duties 
until March 31, 1919, when he was relieved from duty with the 17th Aero 
Squadron, which organization was demobilized April 1, 1919, at Garden City, 
L. I., N. Y. Lieut. Clements was honorably discharged April 8, 1919, at Mitchel 
Field, L. I., N. Y., per par. 99, S. O. 20, Hq. Mitchel Field, April 8, 1919. 

2. Tables of organization, Air Service, A. E. F., approved Sept. 8, 1918, pro- 
vided that aero squadrons be composed of three flights, each flight to be com- 
posed of one captain and certain first and second lieutenants, but a squadron 
was the smallest unit for which these tables provide a commanding officer, there 
being no separate table for a flight. 

On the basis of this report claim was disallowed as the “ officer did 
not exercise a command, while performing the duties of flight com- 
mander, as contemplated by the act of April 26, 1898”; the ground 
therefor being that an aero squadron is the smallest administrative 
tactical unit of the Air Service, corresponding in this respect to a 
company ; and although, as in the latter, there were subordinate divi- 
sions, these subordinate divisions corresponded to the platoons and 
squads of the company. 

It has been held, 6 Comp. Dec., 905, under section 7 of the act of 
April 26, 1898, 30 Stat., 365, here in question, that a second lieutenant 
who exercised the command of a first lieutenant did not “exercise a 
command above that pertaining to his grade” within the meaning of 
the act. And the rule is necessarily the same notwithstanding the 
fact that under tables of organization a major may command an aero 
squadron and a captain a flight thereof. 

It was said, in Humphreys v. United States, 38 Ct. Cls., 689, 692: 

It is also to be said that the term “command” in the statute refers not to 


the commander but to the commanded—not to rank or grade or the giving of 
orders, but to organized bodies of troops whose commanding officers have a 
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certain rate of pay regulated by law. The command of a brigadier is his brig- 
ade ; the command of a colonel is his regiment; the command of a captain is his 
company. A lieutenant colonel has no command; that is to say, he commands no 
integral part of a regiment. The commanders of companies do not report to the 
commanders of battalions, but direct to the regimental headquarters. The term 
“battalion” is merely tactical, and the assignment of command to field officers 
is merely to designate their places in the field. 


See also United States v. Mitchell, 205 U. S., 161, and 27 Comp. 
Dec., 1074. 
It appearing that the settlement was in consonance with prece- 


dents of long standing, upon a review of the matter the settlement is 
sustained. 


DAMAGES TO PRIVATE PROPERTY BY ARMY. 


The general rule that the accounting officers will not consider a claim which is 
pending before Congress does not prevent consideration and payment from 
the appropriation in act of June 5, 1920, 41 Stat., 965, of a claim for dam- 
ages to private property incident to the training, practice, operation, or 
maintenance of the Army, which was transmitted to Congress some eighteen 
years ago and never acted upon. 


Decision by Acting Comptroller General Ginn, March 15, 1922: 

Dr. Edward S. Burnham requested March 6, 1922, reconsidera- 
tion of my action February 25, 1922, in affirming settlement No. 
805121, dated December 15, 1921, wherein the War Department 
Division of this office disallowed his claim for $81.67 as reimburse- 
ment for damages alleged to have been incurred by his house on 
Sullivans Island, S. C., in the year 1900, through heavy gun firing 
of the United States Artillery Corps. 

A board of officers examined into this claim shortly after it arose 
and found, as stated by the Secretary of War, that the claim was 
just and fixed the damage at $81.67. It was transmitted December 
20, 1902, by the then Secretary of War to the then Secretary of 
the Treasury and by him, January 2, 1903, was forwarded to the 
Speaker of the House of Representatives. The claim was there re- 
ferred to the Committee on Claims and ordered to be printed. No 
action having been taken, the claim was again, February 25, 1904, 
transmitted by the Secretary of War to the Secretary of the Treas- 
ury, who forwarded it, February 27, 1904, to the. Speaker of the 
House of Representatives. It was referred this time to the Com- 
mittee on Appropriations and ordezed to be printed. Congress 
did not make an appropriation for the payment of the claim, and 
no further action appears to have been taken in the matter until 
June 17, 1916, when it was brought to the attention of the then Sec- 
retary of War. After an investigation, without success, to locate 
the papers, the Chief of Finance, November 28, 1921, recommended 
to the Secretary of War that he approve the claim and forward it 
to the General Accounting Office for settlement. This was done. 
The claim was disallowed by the War Department Division of this 
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office on the ground that the accounting officers were without juris- 
diction inasmuch as the matter had been transmitted to Congress. 

Following a long line of precedents and the settled rule of the 
accounting officers not to consider a claim when it was under con- 
sideration by Congress, the disallowance was affirmed on review. 
However, it is now shown that no affirmative action has been taken 
by Congress in the matter since the claim was transmitted to the 
Speaker of the House of Representatives nearly 18 years ago and 
reconsideration is requested on the ground that the claim is just 
and an allowance by the accounting officers will obviate the neces- 
sity for the introduction of a special measure granting relief. 

While the claim had been transmitted to Congress no action ap- 
pears to have been taken thereon and it is believed that the account- 
ing officers may now assert jurisdiction in the matter. This is not 
a case where the claimant has voluntarily presented his claim to Con- 
gress and where it is undergoing consideration. 

The Army appropriation act of June 5, 1920, 41 Stat., 965, makes 
appropriations for the fiscal year of 1921: 

For payment of claims for damages to and loss of private property incident to 
the training, practice, operation, or maintenance of the Army that have ac- 
crued, or may hereafter accrue, from time to time, ta. be immediately available 
and to remain available until expended, $40,000: Provided, That settlements of 
such claims shall be made by the Auditor for the War Department, upon the 
approval and recommendation of the Secretary of War, where the amount of 
damages has been ascertained by the War Department, and payment thereof 
will be accepted by the owners of the property in full satisfaction of such 
damages. 

The appropriation is expressly made retroactive by being made 
available for the payment of claims for damages to private property 
“that have accrued” from time to time. There is no language in the 
appropriation which prevents it from being available for the payment 
of a claim for damages to private property which accrued in the year 
1900, and was unsatisfied on June 5, 1920. 

The matter has been investigated by the Secretary of War and he 
has recommended that claimant be allowed $81.67 in full satisfaction 
for all damages to his private property and claimant has signified his 
willingness to accept said amount in full settlement. 

As the appropriation is available and as the conditions precedent 
therein named have been met, the settlement is reversed and $81.67 
is certified due claimant. 


ARRESTS BY STATE OFFICIALS FOR FEDERAL OFFENSES. 





The expense of arrest and detention of persons by sheriffs, constables, and 
jailers, at the request of Federal agencies other than officers of the Federal 
judiciary, which action is subsequently confirmed by formal complaint and 
arrest by the marshal’s office, is an expense of the judiciary, and payable 
from the appropriation for salaries, fees, and expenses, United States mar- 
shals; if not so confirmed such expenses are not chargeable to the judiciary 
appropriation unless specially taxed under section 846, Revised Statutes. 
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Acting Comptroller General Ginn to the Attorney General, March 15, 1922: 

I have your letter of February 6, 1922, requesting decision of 
questions set forth therein as follows: 

(1) Whether it (Department of Justice) may pay accounts of sheriffs, con- 
stables and jailers for arresting and detailing persons prior to the issuance of 
warrants, without special taxation under section 846, in cases where the com- 
plaint is filed or the service requested by other agencies of the Government and 
the action of such other agencies is thereafter confirmed by the United States 
attorney or United States marshal either in approving the complaint or in re- 
questing the issuance of warrant. It would, of course, be understood that such 
expenses would not be paid from the judiciary appropriation if the agent acted 
in error; that is, his action in requesting the detention of the prisoner was not 


subsequently confirmed by the United States attorney or the United States 
marshal. 


(2) Whether this department may not, without special taxation under 
section 846 R. §., pay such expenses when incurred at the request or under 
the direction of a special agent of the Bureau of Investigation of this depart- 
ment, irrespective of whether the action of the agent is thereafter confirmed 
by the district attorney. The reason for making an exception in this class of 
cases is that special agents of the Bureau of Investigation are attached to 
this department and the expense is properly payable from. a departmental 
appropriation, 

You refer in this connection to a decision of this office to the 
Attorney General dated January 17, 1922, on questions of payment 
of charges of a deputy sheriff for his services in arresting and de- 
taining on request of the postal authorities a person charged with 
violation of postal laws, in advance of complaint before a com- 
missioner and the issuance and service of a warrant of arrest by 
the marshal’s office, and of charges of a sheriff for an arrest and 
detention upon request of a special agent of the Department of Jus- 
tice in advance of complaint and warrant. 

Decision in each case was to the effect that under well established 
and long continued ruling and practice the expenses were not charge- 
able to a judiciary appropriation but to the appropriation of the 
administrative service in which the inspector and agent were em- 
ployed. Accordingly it was held that the charge in the postal case 
was not payable from any appropriation under your control, and 
that the charge in the other case was payable from the administrative 
appropriation of your department for detection and prosecution of 
crimes. 

The decision is in accordance with established rule and practice 
as shown by citation of authorities in the decision. The rule is that 
such charges can not lawfully be paid from judiciary appropriations, 
that is to say, the appropriations for the courts and their officers, 
unless made a charge against those appropriations by special taxa- 
tion and allowance as extraordinary expenses under section 846, 
Revised Statutes. Your present submission suggests a reversal or 
modification of that rule. 

No question is raised as to the legality and propriety of paying 
charges of this general character. The sole questions at issue are 
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the selection of the proper appropriation from which payment should 
be made, and the necessity for special taxation and allowance un- 
der section 846, Revised Statutes, if the judiciary appropriations 
are to be charged. Established rules and practice should not lightly 
be disturbed, but where, as in this instance, the matter is almost 
wholly one of good administration there can be no objection to a 
change if a better and sounder lawful rule and practice can be 
formulated and established. 

As to the selection of appropriation it may be said that adminis- 
trative appropriations for enforcement of laws or for detection and 
prosecution of violations of law are made, generally speaking, for 
the expense of investigation and detection of crime, and for such aid 
in prosecution of crimes so detected as may be involved in the per- 
sonal service and attendance upon court of officers or agents of the 
special service. The arrest and detention of offenders is a function 
and duty of officers of the judicial branch of the service, and gen- 
erally speaking expenses of arrest and detention are chargeable to 
judiciary appropriations. 

If complaint has been duly made and the arrest and detention by 
local county officers is upon behalf of officers of the judiciary the 
resulting expense is clearly chargeable to judiciary appropriation. 
In such case it is immaterial by whom the request is made so long 
as the one arrested is wanted by the judiciary and is in fact turned 
over to its officers for prosecution. If an emergency, such, for 
instance, as impending flight of an offender, requires immediate ac- 
tion and the administrative office, anticipating the usual formal 
course of procedure, procures the arrest and detention, and the said 
arrest and detention results in after complaint and arrest by the 
marshal’s office, it is a step in the prosecution of the case as dis- 
tinguished from its investigation and detection, the expense of 
which is justly chargeable to judiciary appropriations. In such 
vases the administrative officer acts for and in behalf of the ju- 
diciary and not for or in behalf of his own service. 

The judiciary may repudiate the action of the administrative 
officer, as where the commissioner refuses to entertain a complaint, 
and in such cases there can be no charge against the judiciary ap- 
propriations unless the expense thus incurred by the administrative 
branch is taxed and allowed as an extraordinary expense under 
section 846, Revised Statutes, but in all cases where, after procedure 
results in the arrest of the offender by the marshal, in due course 
the judiciary appropriation is justly and lawfully chargeable with 
the expense of the preliminary arrest and detention. 

In these latter cases I sce no sound reason for requiring special 
taxation and allowance under section 846. The expense is not of an 
extradrdinary character, such cases being of common occurrence, and 




















DECISIONS OF THE COMPTROLLER GENERAL. 519 


nothing more is involved in the case than acceptance by the judiciary 
of a service rendered by administrative officers, and payment of the 
resulting expense from judiciary appropriations. That also is a 
matter of common occurrence. 

The advantage of the change in rule and practice is obvious and 
objections to it are technical and perhaps fanciful. It will place 
control of expenditures in the judiciary officers and the Department 
of Justice and thus promote cooperation between Federal and State 
or county authorities. It will concentrate expenditures in any case 
under one administration and audit, and vest in the accounting ofli- 
cers the function and duty of examining and auditing the items of 
a charge, independently of the special provisions of section 846. 

It may be objected to the change that it permits payment from 
appropriations made for fees and expenses prescribed by law for 
the Federal judiciary of fees and expenses of State or county officers 
fixed and prescribed by their respective fee bills. I think, however, 
that the obligation of the judiciary is to pay from its appropriations 
just compensation for services which have been accepted by it, as 
an expense incurred in the course of judiciary administration. The 
State fee bill is merely a measure of value of the service rendered 
by its officers, and no substantial distinction can be drawn in this 
respect between allowance of compensation in the form of fees, and 
allowance of a fixed sum and expenses, or of actual expenses only. 

Past transactions may be settled under the old rule, but trans- 
actions hereafter should conform to the rule announced in this de- 
cision. 

The question of what judiciary appropriation shall be charged 
with these expenses suggests itself. The appropriation “ Salaries, 
fees, and expenses, United States marshals,” is the one designated 
and provided for payment of expenses of arrest of offenders. The 
final arrest in these cases is by the marshal’s office on the commis- 
sioner’s warrant of arrest. The charge of the sheriff or other local 
officer for the preliminary arrest and detention is incidental to the 
formal arrest by the marshal, and therefore may properly be con- 
sidered an expense of the marshal’s office incurred in connection with 
the formal arrest, which therefore is payable from the appropriation 
for such expenses. 

Your first question is answered in the affirmative, subject to general 
principles announced in this decision. 

[ see no ground for excepting special agents of the Bureau of 
Investigation of your department from the general rule announced 
for other administrative services. If arrests made by sheriffs or 
other local peace officers at their request are followed by complaint 
before commissioner and arrest in due course by the marshal’s office, 
the expense of the preliminary arrest and detention is payable from 
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the judiciary appropriation for expenses of the marshal’s office. If 
the preliminary arrest and detention is not followed by complaint 
and arrest in due form, the expense of the preliminary arrest can 
not lawfully be charged against the judiciary appropriation unless 
it shall be specially taxed and allowed under section 846, Revised 
Statutes. Whether in the absence of such special taxation and allow- 
ance the expense may be allowed under the departmental appropri- 
ation “ Detection and prosecution of crimes” depends upon the 
facts of any given case, and can not properly be decided on this gen- 
eral submission. Your second question is answered accordingly. 


FOREIGN CURRENCY—DISPOSITION OF, BY DISBURSING OFFICERS. 


The reduction of an excessive amount of foreign currency on hand by a dis- 
bursing officer is an administrative matter, and where he is directed by 
proper administrative officer to transfer a portion of his balance to credit 

of a Federal reserve bank for sale, resulting in a loss, the disbursing officer 

is entitled to credit for such loss. 

Decision by Acting Comptroller General Ginn, March 15, 1922: 

Maj. Ivens Jones, G. S., United States Army, military attaché, 
American Legation, Berne, Switzerland, applied December 6, 1921, 
for review of the action of the War Department Division, this office, 
in settlement No. 68658, of October 11, 1921, disallowing in his ac- 
counts as Lieutenant Colonel, F. A., A. Q. M., American Legation, 
Berne, Switzerland, for the quarter ended March 31, 1920, an item 
of $2,247.75, stated as being a loss by exchange between rates of 
purchase and sale applying to an amount in Swiss francs, 5.50 and 
5.84, respectively, the disallowance being stated as for the reason 
the sale was made contrary to the provisions of paragraph 625 of 
the Army Regulations, 1913. 

The record discloses that on November 4, 1919, the legation office 
at Berne received a communication from the Director of Finance, 
dated October 14, 1919, providing in part as follows: 

4. It is not the policy of the U. S. Government to profit by the fluctuating 
money market in Europe and certainly it does not want to lose. It will be ad- 
visable therefore for the disbursing officer to keep the minimum amount of 


local currency on hand consistent with the smooth conduct of the business of 
his office. He should not buy, under any circumstances, more currency than 
he will need for the month where the rate is fixed for the month by the two 
Governments, or for a shorter period, where the rate is not so fixed and 
fluctuation is active * * * 

6. It is suggested that complication would be eliminated if obligations con- 
tracted in terms of dollars were paid by Treasury credit, and if the disbursing 
officer has no Treasury credit, steps be taken to establish such credit. promptly. 


On November 26, 1919, apparently the date claimant assumed 
the duties at the legation at. Berne, there was turned over to him 
local currency in amount of 374,386.82 Swiss francs. In order to 
comply with the communication of October 4, 1919, and also, as 
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stated, because some of the officers and employees desired to be paid 
by Treasury check rather than in local currency, claimant, on Janu- 
ary 15, 1920, informed the Director of Finance that he had on hand 
upwards of $60,000 in local currency, considerably more than neces- 
sary for current needs, and requested authority to transfer a part 
thereof to his credit with the Treasurer of the United States, ask- 
ing specifically whether he should buy a draft to accomplish the 
transfer. To this communication he received a reply by cable in 
the negative with advice that letter was to follow. On March 11, 
1920, a cable was received from The Adjutant General of the Army, 
reading: ° 

Instruct Banque Nationale Suisse to hold 225,000 francs of the balance now 


to your credit subject to order of Federal Reserve Bank, New York. Advise by 


eable action designating appropriation to be credited. See letter Director of 
Finance, February 20th. 


Harris. 


On March 13, 1920, claimant requested the Banque Nationale 
Suisse, where a part of his cash in local currency was deposited, to 
transfer 211,254.92 francs subject to the order of the Federal Reserve 
Bank, New York, and on March 26 he was notified by the bank that 
his instructions had been complied with. 

Subsequent thereto claimant received letter of February 20, 1920, 
from the Director of Finance, referred to in the cablegram of The 
Adjutant General of the Army. This letter stated in part: 


1. In confirmation of cable of this date, the following detail is offered for 
your guidance: 

Treasury credit was established for your office in contemplation of request 
being made upon you by American officers and employees of a part of their 
salaries in Treasury checks for forwarding to the United States; also for the 
purchase of local currency as needed * * *. 

This office did not intend, when it referred to carrying a limited amount of 
cash, that the frances actually on hand should be turned in, but that after this 
supply was exhausted purchase of local currency should be made only in such 
amounts as were necessary to meet current needs. 

In view of the fact that your average monthly disbursement for October, No- 
vember, and December was something less than $3,000, you are advised that the 
Treasury Department has been requested to sell francs to the value of $45,000 
and cover the proceeds into the proper appropriation. This will leave you a 
balance of from $10,000 to $15,000 in local currency and a Treasury credit of 
$12,960 (as shown to-day), which is considered sufficient to carry you through 
the fiscal year 1920. However, if this proves insufficient to meet your require- 
ments, additional credit will be established for you with the Treasurer of the 
United States upon your request. 


By letter of April 7, 1920, the Director of Finance advised claim- 
ant that the 211,254.92 Swiss francs transferred to the credit of the 
Federal Reserve Bank, New York, had been sold by that bank and 
the proceeds of the sale ($36,162.23) credited under the various 
applicable appropriations, and he was directed as follows: 

2. In your next account current you should take credit for this deposit 


($86,162.23), and also for any loss which may have accrued on account of a 
change in rate of exchange. 
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3. From your letter of January the 15th, 1920, 11th paragraph, it is assumed 
that you are carrying these francs at 5.50, and if this is true they cost you 
$38,409.99, and your loss by exchange to be dropped in your account current is 


$2,247.76. 

Upon receipt of this communication claimant by letter of May 6, 
1920, informed the Director of Finance that his account had been 
submitted on April 15, 1920, and that it was therefore impossible for 
him to comply with directions. This letter was associated with 
claimant’s account for consideration by the Auditor for the War 
Department. The auditor suspended the item of $2,247.75, and it 
was finally disallowed by the War Department Division, this office, 
for*the following reasons: 

Section 625, A. R., 19138, was promulgated by the Secretary of War to pre- 
vent losses of the above-mentioned character. It appears that the Chief of 
Finance was in error by instructing the disbursing oflicer to dispose of his 
public funds held in the foreign currency when such action seems to be con- 
trary to the tenor of said Army Regulations. It is claimed by this division 
that no loss by exchange would have resulted for the United States if the 


disbursing officer had been instructed to handle his funds in strict tenor with 


said regulations, even if it should take a few years to use up the large balance 
of foreign currency on hand. 


In view of the foregoing said item of loss by exchange, amounting to $2,247.75, 
is now disallowed. 


Paragraph 625 of the Army Regulations, 1913, provides in part: 


All public funds on hand at the close of a fiscal year, * * * except 
balances in cash in the hands of disbursing officers of the Quartermaster 
Corps * * * in * * * places outside of the continental limits of the 
United States, who are located at points remote from depositaries. * * * 
will be deposited to the credit of the Treasurer of the United States and the 
disbursing officers account closed by a credit for such deposit. In case of 
funds in cash in the hands of disbursing officers of said Corps who come 
within the foregoing exception, said officers will, at the close of business on 
the 30th day of June each year, or as soon thereafter as possible, inform the 
department quartermaster of the department in which they are serving * * * 
of the amount of cash in their hands in excess of what is needed to pay out- 
standing liabilities and that they will credit und charge themselves on their 
accounts current for June and July, respectively, with such amount as trans- 
ferred from the old to the new fiscal year appropriations. 

It is not understood that the provisions of paragraph 625 of the 
Army Regulations has any direct application to the matter here at 
issue. That paragraph concerns the matter of retention after the 
close of the fiscal year, of funds theretofore converted to actual cash 
in foreign currency. There apparently was no disbursing need for 
the large amount of Swiss francs transferred to the disbursing offi- 
cer and the reduction of the amount and its disposition was an ad- 
ministrative matter in the particular account. It may have been 
more profitable to have directed the officer to retain the francs in 
addition to the funds placed to his credit with the Treasurer of the 
United States, and carrying of large balances in foreign currency 
can not be countenanced, but the condition did not arise with this 
officer. He apparently sought almost immediately to remedy the 
condition, disposed of the funds as directed, and is entitled to credit 
accordingly. 
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Upon a review of the matter the settlement is reversed and 
$2,247.75 certified for credit in the accounts. 


ENLISTMENT ALLOWANCE—ARMY, ENLISTED MEN. 


A discharge from the Army for inaptitude for military service is a discharge 
under honorable conditions, and an enlisted man so discharged is entitled 
to the enlistment allowance authorized by the act of June 4, 1920, 41 
Stat., 775. 


Decision by Comptroller General McCarl, March 16, 1922: 


John E. McKenna, 1118 Third Avenue, Rockford, Ill., applied 
December 14, 1921, for revision of the action of the Auditor for the 
War Department in disallowing by settlement No. 781687, dated June 
10, 1921, his claim for the enlistment allowance authorized by section 
27 of the national defense act, as amended by the act of June 4, 1920, 
41 Stat., 775, upon his discharge from the Army April 18, 1921. The 
military history of claimant was reported by The Adjutant General of 
the Army as follows: 


Enlisted August 26, 1918; assigned to Co. “I,” 58th Pioneer Infantry; trans- 
ferred September 8, 1918, to Co. “F,” 4th Pioneer Infantry. Left the United 
States September 23, 1918. Transferred October 28, 1918, to 331st Infantry; 
transferred November 11, 1918, to Co. “I,” 113th Infantry. SNeturned to United 
States May 17, 1919. Discharged May 24, 1919, a private: 

Reenlisted October 5, 1920, at Camp Grant, IIL, for Q. M. C., authority W. D. 
Circular 14, to serve three years. Transferred to Q. M. C., Camp Grant, Octo- 
ber 8, 1920. Discharged April 18, 1921, a private. The War Department re- 
ports that he was “ discharged under honorable conditions, 


Apposite provisions of Army Regulations, 1913, follow: 


139. An enlisted man will not be discharged before the expiration of his term 
of service except * * * 38. * * * under the provisions of paragraph 
os © 1551, % © 4, 

1483. When an enlisted man is inapt, or does not possess the required degree 
of adaptability for the military service, or gives evidence of habits or traits 
of character which serve to render his retention in the service undesirable, or is 
disqualitied for service, physically or in character, through his own misconduct, 
his company or detachment commander will report the facts to the command- 
ing officer, who will convene a board of officers, three if practicable, to determine 
whether or not the soldier should be discharged prior to the expiration of his 
term of enlistment. If the company or detachment commander is also the 
commanding officer, he will report the facts to the next higher commander, 
who will convene the board. When the findings of the board indicate disquali- 
fication through physical disability, the proceedings will be accompanied by a 
certificate of disability. If discharge be recommended, the board will also 
recommend the character to be given on the discharge, and the proceedings of 
the board, when approved by the convening authority, will be forwarded to the 
officer exercising general court-martial jurisdiction over the command for final 
action. If the findings of the board are approved, the proceedings will then be 
sent to the officer who makes the discharge and will be forwarded by him to The 
Adjutant General of the Army for file. 

The procedure provided for in this paragraph shall not be resorted to until 
every reasonable effort has been made to develop the man concerned into a 
soldier. 

The discharge to be given to soldiers discharged under the provisions of this 
paragraph will in all cases be that prescribed by section 3 of paragraph 150. 
(C. A. R. No. 104, May 10, 1920.) 

150. Blank forms for discharge and final statements will be furnished by the 
Adjutant General’s Department, and will be retained in the personal custody 
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of company commanders. Discharge certificates will be used in the discharge 
of enlisted men and for no other purpose, and will be of three classes: For 
honorable discharge, for discharge, and for dishonorable discharge. They will 
be used as follows: 

1. The blank for honorable discharge, when the soldier’s conduct has been 
such as to warrant his reenlistment and his service has been honest and 
faithful. 

2. The blank for dishonorable discharge, for dishonorable discharge by sen- 
tence of a court-martial or a military commission. 

8. The blank for discharge when the soldier is discharged except as specified 
under sections 1 and 2 of this paragraph. 


Claimant was discharged under the provisions of paragraph 148}, 
and the action of the board convened pursuant thereto is reported 
as follows in paragraph 6 of Special Orders No. 103, dated Head- 
quarters, Sixth Division, Camp Grant, Ill., April 13, 1921: 


Upon the approved proceedings of. a board of officers appointed under the 
provisions of paragraph 1484, Army Regulations, 1913, as amended, Private 
John KE. McKenna, R-4247196, Detachment, Quartermaster Corps, Camp Grant, 
Illinois, will be discharged the service of the United States by his com- 
manding officer due to the fact that he does not possess the required degree 
of adaptability for the militury service. His discharge will be executed on 
Form 526, A. G. O., and he will be given character rating on discharge of 
“ Good.” 


Section 27 of the National Defense Act, under which claim is filed, 
provides: 

Hereafter original enlistments in the Regular Army shall be for a period of 
one or three years at the option of the soldier and reenlistments shail be 
for a period of three years. Existing laws providing for the payment of 
three months’ pay to certain soldiers upon reenlistment are hereby repealed, 
and hereafter an enlistment allowance equal to three times the monthly pay 
of a soldier of the seventh grade shall be paid to every soklier who enlists 


or reenlists for a period of three years, payment of the enlistment allowance for 
original enlistment to be deferred until honorable discharge. 


Claim was disallowed by the auditor for reasons as follows: 


Soldier’s discharge certificate shows he was not honorably discharged as 
required by the act authorizing such payment. 

The question thus presented is whether claimant’s discharge was 
honorable within the meaning of the act of June 4, 1920, supra, not- 
withstanding the form of discharge used by the War Department 
to accomplish his separation from the military service. The 108th 
Article of War, act of June 4, 1920, 41 Stat., 809, provides: 

SoLDIERS—SEPARATION FROM THE SeErvice.—No enlisted man, lawfully in- 
ducted into the military service of the United States, shall be discharged from 
said service without a certificate of discharge, signed by a field officer of the 
regiment or other erganization to which the enlisted man belongs or by the 
commanding officer when no such field officer is present; and no enlisted man 
shall be discharged from said service before his term of service has expired, 


except by order of the President, the Secretary of War, the commanding officer 
of a department, or by sentence of a general court-martial. 


The 108th article of the 1920 Articles of War does not greatly 
differ from articles dealing with the same subject matter in earlier 
Articles of War; see article 108 in Articles of War, act of August 29, 
1916, 39 Stat., 668, and article 4 of Articles of War embodied in 
section 1342 of the Revised Statutes. 
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The discharge in this case was issued under the authority given 
the President and certain inferior officers to discharge enlisted men 
before the expiration of their terms of service. In the opinion of 
his immediate commanding officer and a board of officers, claimant 
was inapt for the performance of military duties in time of peace. 
If this finding is correct, no action of claimant could have corrected 
his inaptitude; he was unfitted by nature for the duties of a soldier. 
That may be a misfortune, but it is not dishonorable. It does not 
appear that on enlistment he made any misrepresentations as to 
his qualifications; the board found that he was of good character; 
and it was solely because of his inaptitude that it was deemed de- 
sirable for the Government to terminate the enlistment. His sep- 
aration from the military service by the termination by the Gov- 
ernment of the contract under which he agreed to serve for three 
years was an honorable separation—no voluntary act of his dis- 
qualified him for service. 

It has heretofore been held, 1 Comp. Gen., 1, that a discharge for 
the convenience of the Government before the expiration of the 
soldier’s term of service does not affect the soldier’s right to the $90 
enlistment allowance upon honorable discharge; and in 1 Comp. 
Gen., 214, 215, that: 

The enlistment allowance authorized by the act of June 4, 1920, was an 
allowance for enlistment and was earned by enlisting, and, if an original en- 


listment, was payable on the soldier’s honorable discharge or other honorable 
separation from the service. 







































“The settlement is reversed and a difference of $90 is certified due 
claimant. 


REFUND OF FORFEITED SAVINGS DEPOSITS—NAVY, ENLISTED 
MAN. 






An honorable discharge from an enlistment in the Navy does not entitle the 
enlisted man to a refund of savings deposits forfeited by reason of deser- 
tion from a prior enlistment. 






Decision by Comptroller General McCarl, March 16, 1922: 
The Chief of the Navy Department Division has transmitted for 


approval, disapproval, or modification, a memorandum decision, as 
follows: 








The Chief of the Claims Section requests decision as to whether Egbert E. 
Davis, ex-water tender, U. S. Navy, is entitled to a refund of $125, the amount 
that he deposited with the.paymaster of the U. S. S. Chattanooga, under the 
terms of the act of February 9, 1889 (25 Stat., 657), during the period of his 
service from August 1, 1904, to December 24, 1906. 

The records show that Egbert E. Davis enlisted in the U, S. Navy, at Nor- 
folk, Virginia, August 1, 1904, for four years, as coal passer; served on board 
the U. S. Receiving Ship Franklin, the U. S. Receiving Ship Hancock, and the 
U. S. S. Chattanooga; deserted from the latter-named vessel December 24, 
1906; was declared a deserter as of said date, and his account was transferred 


to the deserters’ roll. The mark of desertion has not been removed from his 
record. 
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He again enlisted in the U. S. Navy February 26, 1914, served four years 
and was honorably discharged February 25, 1918. 

His claim is for refund of the amount that he deposited with the paymaster 
of his vessel during the period he served in his first enlistment, viz, from 
August 1, 1904, to December 24, 1906, under the terms of the act of Feb- 
ruary 9, 1889, 25 Stat., 657, which provides: 

“That any enlisted man or appointed petty officer of the Navy may deposit 
his savings, in sums not less than five dollars, with the paymaster upon 
whose books his account is borne; and he shall be furnished with a deposit 
book, in which the said paymaster shall note, over his signature, the amount, 
date, and place of such deposit. The money so deposited shall be accounted 
for in the same manner as other public funds, and shall pass to the credit of 
the appropriation for “pay for the Navy,” and shall not be subject to for- 
feiture by sentence of court-martial, but shall be forfeited by desertion, and 
shall not be permitted to be paid until final payment on discharge, or to the 
heirs or representatives of a deceased sailor, and that such deposit be exempt 
from liability for such sailor’s debts: Provided, That the Government shall be 
liable for the amount deposited to the person so depositing the same. 

“Sec. 2. That for any sums not less than five dollars so deposited for the 
period of six months or longer, the sailor, on his final discharge, shall be paid 
interest at the rate of four per centuin per annum, 

“Sec, 3. That the system of deposits herein established shall be carried into 
execution under such regulations as may be established by the Secretary of 
the Navy.” 

In decision of the Comptroller of the Treasury of January 9, 1908, 14 Comp. 
Dec., 412, it was held that: 

“Desertion is a willful absence from the service without leave and with the 
intention of not returning, and forfeits all pay and allowances, including re- 
tained pay, accrued at the time it takes place. (Digest 2d Comp. Dec., vol. 1, 
secs. 697, 699, and 707; id., vol. 2, sec. 207; 2 Comp. Dec., 200; 4 Comp. Dec., 
279.) It is not necessary that the fact of desertion should be evidenced by the 
judgment of a court-martial; it is sufficient if it appear on the rolls. (United 
States v. Landers, 92 U. S., 77, 79.) Neither is it inconsistent with the fact 
of desertion that the claimant was restored to duty without trial.” 

It has also been held that where desertion was an accomplished fact and 
the records so correctly state it, the action of the Navy Department in agreeing 
to condone the offense does not alter the fact of desertion and does not authorize 
refund of the pay and allowances forfeited by reason thereof. 27 Comp, Dec., 46. 

The question has arisen in this case as to whether claimant's subsequent hon- 
orable service in the Navy, from February 26, 1914, to February 25, 1918, would 
operate to relieve him from the forfeiture of deposits occasioned by his deser- 
tion from the Navy December 24, 1906. 

It is well established that the amount due at date of desertion is forfeited 
by desertion, and also it is provided by the act of February 9, 1889, supra, that 
deposits as savings are forfeited by desertion. 

Aside from the question of desertion, the claimant would not be entitied to 
have the amount of his deposits paid to him until final payment on discharge. 

I am accordingly of opinion that claimant’s honorable service in his subse- 
quent enlistment does not entitle him to a refund of the amount of his deposits 
in a prior enlistment from which he actually deserted and failed to return 
therefrom. 


The memorandum decision to the effect that claimant’s honorable 
service in his subsequent enlistment does not entitle him to a refund 
of the amount of his deposits in a prior enlistment from which he 
deserted is approved. 


STAMP TAXES—PORTO RICO. 


Documentary tax stamps used in Porto Rico in connection with bonds issued 
in favor of the United States Government are not stamp taxes “ on articles 
produced in Porto Rico and transported to the United States or consumed 
in the island ” within the exception in the act of March 2, 1917, 39 Stat., 954, 
and the proceeds thereof must accordingly be deposited in the Treasury of 
the United States as internal revenue collections, and not in the Treasury 
of Porto Rico. 
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Comptroller General McCarl to the Secretary of the Treasury, March 17, 1922: 
I have your letter of March 7, 1922, requesting decision whether 
the proceeds from the sale of documentary stamps in Porto Rico 
should be deposited to the credit of the treasurer of Porto Rico for 
the benefit of the Porto Rican Government or covered into the 
United States Treasury as general internal revenue collections. 

The Commissioner of Internal Revenue states that the documentary 
stamps in question “are used in Porto Rico in connection with bonds 
issued in favor of the United States Government, such as the bond 
executed on Form 554, United States Department of Labor, Immigra- 
tion Service, and for the use of local banks on drafts on the United 
States other than sight drafts.” 

Such stamps are sold, not under authority of any special law re- 
lating to Porto Rico, but under the general internal revenue laws of 
the United States. 

Unless otherwise expressly provided by statute, the proceeds from 
the sale of tax stamps as well as all other taxes and revenues collected 
under United States internal revenue laws are required to be depos- 
ited and covered into the United States Treasury as internal-revenue 
collections. Act of May 10, 1916, 39 Stat , 86. 

Section 9 of the act of March 2, 1917, 39 Stat., 954, exempts from 
such requirement the stamp taxes referred to in section 1 of the act 
of June 29, 1906, 34 Stat., 620, that is to say, taxes collected under the 
internal-revenue laws of the United States “on articles produced in 
Porto Rico and transported to the United States or consumed in the 
island,” and directs that such taxes be covered into the treasury of 
Porto Rico. 27 Comp. Dec., 50. 

The stamp taxes now under consideration are not the stamp taxes 
referred to in section 1 of the act of June 29, 1906, and section 9 of 
the act of March 2, 1917, and there is no law specifically exempting 
them from the requirements of the act of May 10, 1916. Therefore, 
the proceeds from such stamp taxes are required to be deposited and 
covered into the Treasury of the United States. 


CONSULAR OFFICERS—DEATH GRATUITY. 


The allowance to the widow, or if none survive, to the heirs of a consular officer 
upon his death in a foreign country, provided by section 1749, Revised Stat- 
utes, is a gratuity, and can only be paid tu the person designated by the 
law ; if such person die after the consular officer and before the actual pay- 
ment of the gratuity it lapses and is not payable to the heirs or personal 
representatives of the deceased beneficiary or to the other beneficiaries 
named in the law. 


Decision by Comptroller General McCarl, March 18, 1922: 
The Chief, State and Other Departments Division, this office, 
submitted a memorandum of December 30, 1921, as to whom payment 
7920°—22—Vol. 1——35 
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is authorized of the allowance provided by section 1749, Revised 
Statutes, upon the death of a diplomatic or consular officer of the 
United States in a foreign country. The statute provides— 

Whenever any diplomatic or consular officer of the United States dies in a 
foreign country in the discharge of his duty, there shall be paid to his widow, 
or, if no widow survive him, then to his heirs at law, a sum of money equal 
to the allowance now made to such officer for the time necessarily occupied in 
making the transit from his post of duty to his residence in the United States. 

The payment authorized to be made is specifically a sum equal to 
the allowance which would be paid the officer if he returned from 
his foreign post of duty to the United States and is therefore in 
lieu of such an allowance. It is to be observed that the conditions 
are presumptively similar upon the death of the officer as would 
have maintained if living and returning to the United States, to wit, 
that an expense is involved which the United States intends to pay 
instead of the officer, and that upon death that expense of the return 
will be incurred the same as it would have been incurred if the 
officer had been living. This must be understood as the foundation 
for the enactment rather than an intention to make an allowance 
‘simply because of the death of the officer. Nevertheless there is no 
specific condition in the enactment which requires the return of the 
body upon the death of the officer. It is the lack of such specific 
condition which leads to the conclusion that the allowance authorized 
to be paid is in the nature of a gratuity. In other words, while 
the basis of the allowance is the expense attendant on return from 
abroad, yet that expense not being required to be actually incurred 
makes the allowance in substance a gift. The enactment with refer- 
ence thereto specifies those who shall receive its payment and in so 
specifying it must be understood that they are to take in their re- 
spective order as named in the statute. It follows, therefore, that 
the time of the death determines the condition under which the 
allowance is to be paid and to whom it is to be paid and no subse- 
quent event can change that fact. There is no progressive right to 
payment. If then the one first named is living at the death of the 
officer, that one is the one to be paid the allowance and no subsequent 
event can create a status for payment to anyone else. The allowance 
having sufficient elements of a gratuity can be paid to none other 
than such one, and if that one can not receive its payment it can not 
be made to anyone. The conclusion of the memorandum decision 
that the payment is authorized to be made progressively in the order 
named in the statute is disapproved. The one to whom payment is 
to be made must be accepted as so fixed that it can not shift to any- 
one than the one living who would be the first taker at the time of 
the death of the officer, and if that one does not exist when the pay- 
ment is to be made, no payment is authorized. 
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In the case submitted with the memorandum decision, that of 
John B. Terres, deceased, late consul at Port au Prince, Haiti, the . 
officer died November 1, 1921, survived by a widow who has since 
died without receiving payment of the allowance provided by the 
statute. The widow under the statute being the first taker, and no 
payment now being possible to her by reason of her death, no pay- 
ment is authorized to be made. 


ADVANCE PAYMENTS—SUPPLEMENTAL CONTRACTS. 


It is not within the power or jurisdiction of any contracting officer of the 
Army or the War Department to make a supplemental agreement with a 
contractor to pay any part of the contract price before it is due in con- 
sideration of the reduction of the total amount to be paid under the orig- 
inal contract, where no change in the work covered by the original contract 
is involved. 

Comptroller General McCarl to the Secretary of War, March 18, 1922: 

I have your letter of February 20, requesting decision “ whether 
a supplemental agreement may be lawfully entered into with the 
Nashville Bridge Co. providing for the earlier payment of a por- 
tion of the percentages being withheld under the terms of the con- 
tract until the work covered by the contract has been completed and 
accepted, the consideration being a reduction in total amount to be 
paid under the contract.” 

The material facts in this case are as follows: 

By contract dated March 18, 1920, the Nashville Bridge Co. under- 
took to furnish all the labor and material and construct, deliver 
and erect the steel lock gates for lock E, Cumberland River, com- 
plete, for $28,740. Work was required to be begun within 10 days 
after receipt of copy of the contract, the shop work to be completed 
within 150 calendar days thereafter and the erection of the gates 
at lock site to be completed within 50 fair working days after same 
could be begun. The contract provided that 75 per cent of the 
contract price would be paid when the shop work was completed and 
the gates delivered, the remaining 25 per cent to be paid upon com- 
pletion of erection, adjustments and final acceptance of the gates. 
With reference to the erection of the gates, the contract provided: 

The contractor shall erect the gates in place, adjust the pintles, connect the 
gates to the anchorages, attach gate spars, and make all of the adjustments 
necessary to permit the gates to be easily operated in the manner contemplated. 
The timber miter sills are already in place and bolted down, and these shall be 
trimmed so as to give a tight contact with the lower edge of the gate when the 
leaves are “in miter” and thus prevent leakage under the gate. The steel 
quoin plates will be placed in approximate position by the United States. After 
the gates are erected, the miter sills trimmed. and the miter posts brought into 
contact, or placed “in miter,” the quoin plates shall be moved out to contact 
with the quoin posts, using steel wedges if required for the purpose. After 


the quoin plates are thus placed in correct adjustment, there shall be poured into 
the spaces back of them, using calking of oakum to prevent escape, a grout of 
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1 part cement to 1 part fine sand, with proportion of water to give sufficient 
fluidity. After the grouting, the gates shall not be moved in any manner under 


48 hours. 

It is stated that the steel has been erected at the site, the riveting 
and painting completed, and that “there only remains a slight dress- 
ing of the miter posts to make the entire project acceptable.” It is 
also stated that “the dressings of the miter posts involves expendi- 
tures not to exceed $200,” but that “ owing to the weather and condition 
of the river at this time of the year it is doubtful when the work can 
be done.” It has now been practically two years since the work, re- 
quiring only 150 calendar days and 50 fair working days, was under- 
taken, and I am not advised as to the cause or explanation of the de- 
lay in final completion of the work. 

The proposed supplemental agreement relates not to any work to 
be performed under the contract, but only to payments to be made 
thereunder. In other words, the adjustment contemplated involves 
not the making of a contract to accomplish an authorized project, 
but the settlement with the contractor for work accomplished or to 
be accomplished under an existing contract. It is not within the 
power or jurisdiction of any contracting officer of the Army or the 
War Department to make supplemental agreements to accomplish 
such adjustments where no increase, reduction, or other change in the 
work covered by the contract is involved. That is to say, no officer 
of the Army or the War Department is authorized to enter into an 
agreement for the payment of any part of the contract price under an 
existing contract before the same is legally due under the terms of 
said contract. The fact that the contractor may agree to accept less 
than the contract price in consideration of partial payment in ad- 
vance of the date due is not material. Such a transaction would amount 
to nothing more than an advance or a loan of money for a considera- 
tion; and the authority to make such advances or loans is not within 
any of the powers conferred by law on the Army or the War Depart- 
ment. See 1 Comp. Gen., 286. 

The fact that the amount withheld in this case may be greater than 
is necessary to properly safeguard the Government’s interests under 
the contract is not for consideration. 

You suggest that “if this and occasional similar contracts may be 
modified to provide for payments as demanded by equity to con- 
tractors, and not in any way in derogation of the interests of the 
United States,” the effect will be improvement in the relation between 
the Government and its contractor citizens. The merits of such a 
policy need not be particularly commented on at this time, but I may 
suggest that matters of payments are for providing by proper terms 
in the contracts and not by giving contracting officers authority 
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through modifications of the contracts to make what may be deemed 
equitable settlements with contractors. 

The request. of the contractor for the payment was made some 
months ago (December, 1921) and perhaps the conditions and 
urgent needs which then maintained do not now exist, but the matter 
having been submitted for the consideration of this office, reply 
thereto has been made accordingly. 


NAVY PAY—LONGEVITY. 


Naval officers are entitled under act of May 18, 1920, 41 Stat., 604, to credit 
for longevity pay purposes for all active Federal service while in the Na- 
tional Guard, Naval Militia, National Naval Volunteers, and Naval Reserve 
Force. 


Decision by Comptroller General McCarl, March 21, 1922: 

Thomas V. Corey, former ensign (temporary), United States 
Navy, applied February 20, 1922, for review of settlement No. 215363, 
dated February 8, 1922, Navy Department Division, this office, dis- 
allowing his claim for longevity pay from September 1 to November 
30, 1921. 

It appears that claimant as a member of the National Guard, 
State of New York, was mustered into the United States service on 
July 5, 1916, and mustered out on March 24, 1917, a service period 
of 8 months and 20 days; that he accepted commission as ensign in 
the Naval Militia of New York on May 7, 1917, and performed active 
service with the Navy from June 1, 1917, to April 21, 1919, 1 year 
10 months and 21 days; that he was an ensign, temporary, in the 
Navy from April 22, 1919, to November 30, 1921. 

The act of May 18, 1920, 41 Stat., 604, provides: 

That hereafter longevity pay for officers in the Army, Navy, Marine Corps, 
Coast Guard, Public Health Service, and Coast and Geodetic Survey shall be 
based on the total of all service in any or all of said services. 

Under that act any service in the Army that may be counted 
for longevity pay purposes for an officer of the Army may also 
be counted for an officer in the Navy. An officer of the Army is 
entitled to count prior service as a member of the National Guard 
when in Federal service, and, therefore claimant is entitled to 
longevity credit for the period July 5, 1916, to March 24, 1917, dur- 
ing which, as a member of the New York National Guard, he per- 
formed Federal service. Also he is entitled to credit for prior 
service in the Naval Militia, National Naval Volunteers, and Naval 
Reserve Force while in Federal service from June 1, 1917, to April 
21,1919. 25 Comp. Dee., 327, and unpublished decision of the Comp- 
troller General dated November 2, 1921. 
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Accordingly claimant completed five years’ longevity service on 
September 10, 1921, and for the period September 11 to November 
30, 1921, 2 months and 20 days, he is entitled to the pay of an ensign 
after five years at $1,870 per annum. Having received the pay of 
an ensign at $1,700 per annum for that period he is now entitled to 
the difference of $170 per annum for 2 months and 20 days, amount- 
ing to $37.78. 

Upon this review the settlement is reversed and $37.78 certified 
due claimant. 


APPROPRIATIONS FOR REPAIRS OR IMPROVEMENTS—WHETHER 
PUBLIC BUILDING APPROPRIATIONS. 


4 
The mere fact that an appropriation for repairs or improvements is carried 
in an act under the subhead “ Public buildings” does not constitute it a 
public building appropriation within the meaning of the act of August 
24, 1912, 37 Stat., 487. 1 Comp. Gen., 485, adhered to. 


Comptroller General McCarl to the Secretary of the Interior, March 21, 1922: 

I have your letter of March 2, requesting a reconsideration of my 
decision of February 17, 1922, to the effect that the appropriation 
of $220,000 made in the sundry civil appropriation act of June 23, 
1913, 38 Stat., 43, for repairs and improvements to the Patent Of- 
fice Building was an annual appropriation and therefore is not avail, 
able for obligations incurred after June 30, 1914. 

As the basis of your request for a reconsideration you refer to a 
letter addressed to you by the Commissioner of Patents under date 
of February 28, 1922, in which reasons for a reconsideration are 
advanced, as follows: 

(1) The urgent need of the Patent Office for the addition to the 
building. 

(2) That as the appropriation indicates it was the wish of Con- 
gress to have an addition made to the Patent Office that wish should 
be carried out. 

(3) That the appropriation is made under the heading “ Public 
buildings.” 

(4) That the work contemplated under this appropriation could 
not, under the uniform rulings of former accounting officers, have 
been accomplished under an ordinary appropriation for repairs or 
preservation. 

That the needs of the Patent Office for additional space are not 
for consideration in determining the question here presented is 
fundamental] and requires no amplification or citation of authorities 
to support it. It may be mentioned that the urgent need of the 
Patent Office for additional space was presented to the Congress 
when this appropriation was asked for and yet, although the appro- 
priation was made in June, 1913, and remained available until June 
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30, 1914, nothing at all was done to obligate the appropriation in 
any amount. 

With reference to the second reason advanced by the Commis- 
sioner it is to be said that the provision of law under consideration 
indicates the desire or consent of the Congress that an addition to 
the Patent Office be made at that time, but it does not indicate a de- 
sire or consent that the work contemplated be undertaken after June 
30, 1914, and it is no indication of the will of the present Congress. 
More than eight years have elapsed since the work was authorized 
and responsibility for the failure to obligate the appropriation dur- 
ing the period of its availability must rest with the administrative 
authorities, 

The third reason assigned by the commissioner evidently is based 
upon the assumption that each and every appropriation appearing 
under the subheading “ Public buildings,” 38 Stat., 43, is a public 
buildings appropriation within the meaning of the provisions of 
section 7 of the act of August 24, 1912, 37 Stat., 487. That said 
assumption is erroneous is apparent from the fact that numerous 
appropriations which are unquestionably annual appropriations are 
carried under said subheading. See particularly the appropriations 
for “ Repairs of buildings, Interior Department,” 38 Stat., 43; “ Re- 
pairs and preservation of public buildings,” id., 15; “ Mechanical 
equipment of public buildings” and “General expenses of public 
buildings,” id., 16. Each of these and other annual appropriations 
are carried under a subheading “ Public buildings.” 

The fourth and last reason is also based upon am erroneous assump- 
tion. It is true, as contended by the Commissioner, that the appro- 
priation for repairs and preservation of public buildings generally, 
or for repairs and preservation of the Patent Office, would not have 
been available for the work contemplated and provided for under 
the appropriation now under consideration. A distinction between 
“ repairs and preservation ” and “ improvements and additions ” has 
been recognized uniformly, but it does not follow from that that 
appropriations for improvements and additions are necessarily pub- 
lic buildings appropriations within the meaning of the act of August 
24,1912. A distinction is also recognized between mechanical equip- 
ment of public buildings and repairs and preservation of public 
buildings, but it could not be seriously contended that an appropri- 
ation for mechanical equipment of public building was other than 
an annual appropriation. 

I find nothing in the facts or arguments presented to justify any 
change in the conclusion announced in my decision of February 17, 
1922, 1 Comp. Gen., 435, and for reasons set forth therein said de- 
cision must be and is adhered to, 
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DESTITUTE AMERICAN SEAMEN—TRANSPORTATION. 


Sections 4577 and 4578, Revised Statutes, requiring consular officers to provide 
transportation for, and American vessels to transport, destitute American 
seamen, do not make it mandatory that such transportation be furnished 
on an American vessel, it being within the discretion of the Secretary of 
State to permit such transportation on a foreign vessel, provided the rate 
paid, when an American vessel is available, be not in excess of that pre- 
scribed for American vessels. 


Comptroller General McCarl to the Secretary of State, March 22, 1922: 


I have your letter of March 4, requesting decision whether consular 
officers, in arranging for transportation to the United States of desti- 
tute American seamen, are required to provide such transportation 
on American vessels where same are available, or whether the trans- 
portation may be provided on a foreign vessel, even though an 
American vessel is* available, when a rate more favorable to the 
United States may be obtained on the foreign vessel. 

Section 4577, Revised Statutes, requires that consular officers “ pro- 
vide for the seamen of the United States, who may be found desti- 
tute within their districts, respectively, sufficient subsistence and pas- 
sage to some port in the United States, in the most reasonable manner, 
at the expense of the United States, subject to such instructions as 
the Secretary of State shall give.” 

American vessels are compelled, under the provisions of section 

4578, Revised Statutes, to transport destitute American seamen to 
the United States at the request of consular officers, and said section 
limits the rate of compensation to be paid for such transportation. 
Therefore, a consular officer would not be authorized to provide the 
transportation on a foreign vessel at a rate in excess of the rate pre- 
scribed for American vessels unless no American vessel is available. 
The requirement of the law is that the transportation shall be pro- 
vided “in the most reasonable manner, * * * subject to such in- 
structions as the Secretary of State shall give.” 
You state that— 
Inasmuch as paragraph 283 of the Consular Regulations provides that con- 
sular officers may contract with the masters of foreign vessels at reasonable 
rates for the transportation of destitute seamen when opportunities by Ameri- 
can vessels do not offer, it is believed that contracts should not be made with 
the masters of foreign vessels for the transportation of destitute seamen when 
American vessels are present and available. 

Subject to the condition that transportation can not be provided 
on a foreign vessel at a rate in excess of the rate prescribed by law 
for an American vessel unless no American vessel is available, the mat- 
ter is within your administrative discretion. 








DECISIONS OF THE COMPTROLLER GENERAL. 535 


CONTRACTS—CONSIDERATION. 


Where the duties and functions of two Government establishments require 
similar services to be performed by nongovernmental agencies, it is within 
the discretion of such establishments to contract separately and indepen- 
dently with the same party for such services and to cooperate with each 
other by stipulating as part consideration for the respective coutracts that 


the contractor shall enter into u similar contract with the other establish- 
ment. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

March 22, 1922: 

I have your letter of February 20, 1922, requesting decision whether 
the Federal Board for Vocational Education and the United States 
Veterans’ Bureau may each enter into a contract with the National 
Tuberculosis Association under which the said association shall 
make various investigations and studies of health or disease phases 
of vocational education and placement, for which it shall be paid by 
the board and the bureau from their respective appropriations a 
compensation set forth in each of the respective contracts. 

You do not formulate any other more specific question. The 
authority of the Federal Board for Vocational Education to make 
contracts under its appropriations is not a matter for decision on 
your application, but the contract which you propose to make carries 
a provision that the consideration for its execution shall be the exe- 
cution of a similar contract by and between the board and the asso- 
ciation. I understand the question for decision to turn upon whether 
both the bureau and the board are now authorized by law to make 
a contract of this character. Decision will be limited to that phase 
of the submission. If there is any.other specific question in con- 
nection with this matter of which decision is desired it may be sub- 
mitted hereafter. In this connection it may be said that requests 
for advance decision should formulate the specific question to be 
decided, as this office can not undertake in such a decision to consider 
all possible legal objections to a proposed payment or contract. 

The Federal Board for Vocational Education was created by sec- 
tion 6 of the act of February 23, 1917, 39 Stat., 932, an act to pro- 
mote vocational education and cooperation with the States in the 
promotion of education in agriculture trades and industries. One 
of the duties imposed upon the board by that section is to make or 
cause to be made studies, investigations, and reports, with particular 
reference to their use in aiding the States in the vocational education 
activities provided for by the act. 

This act is a civilian measure having no special relation to voca- 
tional rehabilitation of disabled ex-service men of the Army and 
Navy. 

The act of June 27, 1918, 40 Stat., 617, imposed upon the board 
the further duty of providing for vocational rehabilitation and re- 
turn to civil employment of disabled persons discharged from the 
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military and naval service forces of the United States. Section 5 
of this act makes it the duty of the board to make or cause to have 
made studies, investigations, and reports regarding vocational re- 
habilitation of these disabled persons and their placement in suit- 
able or gainful occupations. 

Section 3 of the act of August 9, 1921, 42 Stat. 148, transferred 
to the Veterans’ Bureau the functions, powers, and duties conferred 
upon the Federal Board for Vocational Education by the act of 
June 27, 1918, and amendments thereto, leaving with the said board 
its functions, powers, and duties under the act of February 23, 1917. 

It is now the duty of the board to make, or cause to be made, the 
studies, investigations, and reports provided for in section 6 of the 
act of February 23, 1917, and the duty of the bureau to make, or 
cause to be made, those provided for by section 5 of the act of June 
27, 1918. It is within the discretion of the bureau and the board, 
respectively, to contract separately and independently for the mak- 
ing of those studies, investigations, and reports. There is no reason 
why the two branches of the service may not cooperate with each 
other by contracting separately and independently with the same 
agency, and stipulating that part of the consideration for the service 
to be rendered shall be the making of the other contract. 


RELIEF OF NAVY DISBURSING OFFICERS. 


A Navy disbursing officer having been tried by court-martial and found guilty 

of embezzlement, and the Secretary of the Navy having approved such 
finding, a certificate by the Secretary that the loss of funds was without 
fault or negligence on the part of such officer is not effective and‘ does not 
warrant the accounting officers in relieving the officer from responsibility 
under the act of July 11, 1919, 41 Stat. 132. 


Decision by Comptroller General McCarl, March 23, 1922: 

The Chief of the Navy Department Division submits for such 
action as may be deemed necessary settlement No. 16782—D, dated 
May 16, 1921, made by the Auditor for the Navy Department of the 
account of Lieut. T. F. Howe (S. C.), United States Navy, wherein 
was disallowed $12,879.98 set out on the account current for the 
period from October 1, 1919, to October 31, 1919, as “cash unac- 
counted for.” 

The settlement has been sent to this office by reason of the receipt of 
a letter from the Secretary of the Navy, dated February 28, 1922, 
which reads as follows: 


I certify that the loss or deficiency below mentioned occurred without fault 
or negligence on the part of the officer concerned and that this officer was in 
the line of his duty when such loss or deficiency occurred. In view of such 
facts, and of the authority in me vested by the act of July 11, 1919, I request 
that the following credit be made in the accounts of this officer: 


Chief Pay Clerk Theodore F. Howe (S. C.), U. S. N., representing 
the loss of funds while this officer performed duty on the Roches- 
ter and suspended on Certiticate 18356-D, supplementary to certifi- 
I a aa $12, 879. 98 
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The act of July 11, 1919, 41 Stat., 182, provides: 


The accounting officers of the Treasury shall relieve any disbursing officer of 
the Navy charged with responsibility on account of loss or deficiency while in 
the line of his duty, of Government funds, vouchers, records, or papers, in his 
charge, where such loss or deficiency occurred without fault or negligence on 
the part of said officer: Provided, That the Secretary of the Navy shall have 
determined that the officer was in the line of his duty, and the loss or deficiency 
occurred without fault or negligence on his part: Provided further, That the 
determination by the Secretary of the Navy of the aforcsaid questions shall be 
conclusive upon the accounting officers of the Treasury: Provided further, That 
all cases of relief granted under this authority during any fiscal year shall be 
reported in detail to the Congress by the Secretary of the Navy. 

It appears from Court-Martial Order No. 96, 1920, that on April 
19, 1920, Lieut. (T.) Theodore F. Howe, Supply Corps, United States 
Navy, was tried by general court-martial on the charge of embezzle- 
ment (two specifications) and by said court found guilty, as specified 
in the sentence, but the court recommending as follows: 

The members of the court unanimously recommended him to the clemency of 
the reviewing authority in consideration of his long service, his spotless record, 
his excellent reputation for honesty and integrity, the absence of any testimony 
indicating that he converted these funds to his own use or profited by them in 
any way; or that he was careless or negligent in handling Government funds; 
and the probability as shown by the evidence that these funds were taken by 
parties other than the accused. 

It is unnecessary to comment on the fact that the officer was found 
guilty of the crime of embezzlement, and yet, notwithstanding the 
court in its recommendation for .mercy stated that there was an ab- 
sence of testimony indicating that he had converted the funds to his 
own use or profited thereby or was careless or negligent in handling 
Government funds, and there was probability that other parties may 
have taken the funds, the Acting Secretary of the Navy, on July 12, 
1920, approved the proceedings, findings, and sentence, and reduced 
the sentence as to the loss of pay and numbers. 

The officer having been found guilty of the crime of embezzlement 
after trial and the Secretary of the Navy having approved the find- 
ing, the matter is not one to which the act of 1919 relates and the 
effect of the court-martial finding and approval can not be set aside by 
a certificate under said statute. 

I therefore conclude that under the facts the certificate of the 
Secretary of the Navy, under date of February 28, 1922, was not 
authorized by the act of July 11, 1919, and does not authorize the 
accounting officers to pass credit to Lieutenant Howe for the amount 
of $12,879.98 concerned. 


RECORDING FEES—DISTRICT OF COLUMBIA. 


The act of February 4, 1905, 33 Stat., 689, requiring a fee based upon the capital 
stock of the corporation, in addition to the regular recording fee, for 
recording the certificate of incorporation, is not applicable to corporatious 
which are not capitalized. 
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Decision by Comptroller General McCarl, March 23, 1922: 


The Chief of the State and Other Departments Division, this office, 
submitted March 11, 1922, the following: 


In his return of fees and emoluments of his office for the quarter ended Sep- 
tember 30, 1921, John F. Costello, recorder of deeds for the District of Columbia, 
reported fees collected for filing, indexing, and recording articles of incorpora- 
tion of 84 corporaations, in 27 of which he charged the additional fees, amount- 
ing to $710, provided by the act of February 4, 1905, 33 Stat., 689, * * *., 

The provisions of this act were not applied to the remaining 57 cases because 
* * * the corporations were not capitalized. It has never been the practice 
since the passage of the act in 1905 to apply the provisions of the act to non- 
capitalized corporations, all which fall under the subchapters of chapter 18 of 
the Code of Laws for the District of Columbia. 
” 





* . * * * 







I hold that the provisions of the act of February 4, 1905, 33 Stat., 689, do 
not apply to noncapitalized corporations and that the recorder of deeds should 
not be charged with any further amount on account of collections of fees in 
these 57 cases under the provisions of the above act. 

Submitted for approval, modification, or disapproval. 


Section 552 of the act of March 3, 1901, 31 Stat., 1189-1276, entitled 
“An act to establish a Code of Law for the District of Columbia,” 
provides: 











































Sec. 552. Fees.—The legal fees for the services of the recorder shall be as 
follows, namely: 

For filing, recording, and indexing, or for making certified copy of any instru- 
ment containing two hundred words or less, fifty cents, and fifteen cents for 
each additional hundred words, to be collected at the time of filing and when 
the copy is made. 


The act of February 4, 1905, 33 Stat., 689, entitled “An act to 
amend section five hundred and fifty-two of the Code of Laws for 
the District of Columbia, relating to incorporations,” provides: 


That section five hundred and fifty-two of the Code of Laws for the District 
of Columbia is hereby amended by adding thereto the following: In addition 
to the fees herein required, all corporations hereafter incorporated in the 
District of Columbia shall pay to the recorder of deeds at the time of the 
filing of the certificate of incorporation forty cents on each thousand dollars 
of the amount of the capital stock of the corporation as set forth in its said 
certificate: Provided however, That the fee so paid shall not be less than 
twenty-five dollars: And provided further, That the recorder of deeds shall 
not file or record any certificate of organization of any incorporation until 
it has been proved to his satisfaction that all the capital stock of said company 
has been subscribed for in good faith, and not less than ten per cent of the par 
value of the stock has been actually paid in cash, and the money derived 
therefrom is then in the possession of the persons named as the first board of 
trustees. 


Incidental to settlement of an account of the cash receipts of the 
recorder of deeds of the District of Columbia, for the quarter ended 
September 30, 1921, certain information was requested which was 
furnished in letter of February 17, 1922, together with the following 
explanation: 

Section 552, of the Code of Law for the District of Columbia, as amended 
February 4, 1905, 33 Stat., Part I, p. 689, requires the recorder of deeds of the 
District of Columbia to collect 40 cents on each thousand dollars of the capital 


stock of all corporations thereafter incorporated in said District, with a mini- 
mum fee of $25. That the Congress meant that the recorder should collect 
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such a tax from only capitalized corporations is evident from the prohibition 
in said amendment that he shall not file or record any such certificate of in- 
corporation until it has been proved to his satisfaction that (1) all of the 
capital stock has been subscribed for in good faith; that (2) not less than 
10 per centum thereof has been actually paid in cash, and that (3) the money 
derived therefrom is in the possession of the persons named as the first board 
of trustees of the corporation proposed to be organized. This construction 
has been followed by this office from the enactment of the amendment above 
mentioned, 17 years ago, a contrary construction, it is very respectfully sub- 
mitted, being unreasonable and not intended by the Congress. 

The fees accounted for by the recorder of deeds were collected for 
filing, recording, etc., in connection with subchapters 1, 2, 3, 4, and 
12, of the act of March 3, 1901, 31 Stat., 1280 to 1310. 

The act of February 4, 1905, is addressed to that character of 
incorporation in connection with which there is an issue of capital 
stock, such, for instance as is provided for by subchapter 4 of chap- 
ter 18 of the act of March 3, 1901, 31 Stat., 1284. 

The memorandum of the Chief of the State and Other Depart- 


ments Division is approved. 


RETAINER PAY, WITHHOLDMENT OF. 


The retainer pay due under an enrollment in the Naval Reserve Force is sub- 
ject to increase or decrease or to the imposition of additional conditions 
by Congress, and the fact that the enrollment was entered into prior to 
the act of July 1, 1918, 40 Stat., 210, does not entitle the member to 
retainer pay after that date which has been withheld for failure to comply 
with the minimum drill requirements of that act. 


Decision by Comptroller General McCarl, March 24, 1922: 

James P. McGarry, former blacksmith, first class, United States 
Naval Reserve Force, applied March 2, 1922, for review of settlement 
No. 251432, dated February 24, 1922, Navy Department Division, 
this office, wherein was disallowed his claim for retainer pay unpaid 
March 23, 1921, date of discharge. 

The reason assigned for the disallowance was that a statement 
of the retainer pay account from March 24, 1917, to March 23, 1921, 
shows that he was paid in full. 

The statement of his retainer pay account shows that the final 
payment due on retainer pay, $56.34, was withheld because of his 
failure to attend the required number of drills. It is to this amount 
withheld that he requests review of the settlement. 

The act of July 1, 1918, 40 Stat., 710, provides: 

That the minimum active service required for maintaining the efficiency 
of a member of the Naval Reserve shall be two months during each term of 
enrollment and an attendance at not less than thirty-six drills during each 


year, or other equivalent duty. The active service may be in one period or 
in periods of not less than fifteen days each. 


Section 9 of the act of June 4, 1920, 41 Stat., 837, provides: 


That hereafter the Secretary of the Navy may, in his discretion, withhold 
any part or all of the retainer pay which may be due a member of the Naval 
Reserve Force where such members fail to perform such duty as may be pre- 
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scribed by law for the maintenance of the efficiency of the Naval Reserve 
Force. 

McGarry contends that by enrolling on March 24, 1917, his con- 
tract did not call for attendance at any drills and that the subsequent 
law adding drills as part of duty required to maintain efficiency did 
not apply to him. 

A contract of enlistment is a “contract in law” that is subject to 
existing law and changes therein. In Embry v. United States, 100 
U. S., 685, the Supreme Court of the United States states: 

Congress has full control of salaries, except those of the President and 
the judges of the courts of the United States. The amount fixed at any one 
time may be added to or taken from at will. No officer except the President 
or a judge of a court of the United States can claim a contract right to any 
particular amount of unearned compensation. 

The amount of pay due under the enrollment was subject to in- 
crease or decrease at the will of Congress, and that body had a 
right to impose additional conditions to the payment thereof. 

Upon this review no differences are found and the settlement is 
sustained. 


JUDGMENT CLAIMS, SETTLEMENT AND CERTIFICATION OF. 


Claims based on a final judgment against a collector of customs, and on which 
a certificate of probable cause has issued under section 989, Revised Stat- 
utes, are claims which the General Accounting Office has jurisdiction to 
allow and report to the Secretary of the Treasury for certification to 
Congress. 


Decision by Comptroller General McCarl, March 24, 1922: 

The Chief, Treasury Department Division, has submitted for con- 
sideration a memorandum decision to the effect that when a final 
judgment has been obtained against a collector of customs on account 
of moneys collected and covered into the Treasury and a certificate 
of probable cause has issued as provided for under section 989 of the 
Revised Statutes, it is within the jurisdiction and is the duty of the 
General Accounting Office to settle claims based on such judgments 
and certificates, notwithstanding the fact that there is no appropria- 
tion available for the payment of such claim. 

In such cases no payment can be made until an appropriation has 
been provided by Congress, and the question involved is merely one 
of procedure; that is to say, whether the amount found due on the 
claim shall be certified by the General Accounting Office and re- 
ported by the Secretary of the Treasury to Congress as a certified 
claim, or whether the General Accounting Office should decline to 
take jurisdiction and leave the matter to be reported by the adminis- 
trative office for a deficiency appropriation. 

I think it may be said that in the matter of claims for the payment 
of which no appropriation is available the established practice and 
proper procedure, based upon the acts of June 14, 1878, 20 Stat., 130, 
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July 7, 1884, 23 Stat., 254, and February 27, 1906, 34 Stat., 49, amend- 
ing section 3679, Revised Statutes, is that if the only authority for 
the allowance of the claim is an appropriation which has been ex- 
hausted, or if there has never been an appropriation from which the 
claim could have been paid and there is no specific statute or legal 
contract providing for its payment, the General Accounting Office 
is without jurisdiction to allow and certify the claim and it is then 
a matter to be considered by Congress on the presentation of the 
administrative officer under whose department or establishment the 
obligation was incurred and that the General Accounting Office is 
authorized to allow and certify, to be reported to Congress by the 
Secretary of the Treasury as certified claims, only claims the pay- 
ment of which is provided for by a specific statute or by a contract 
legally binding on the Government, and claims which are based upon 
obligations authorized under an appropriation the unexpended bal- 
ance of which, adequate for their payment, has been covered into the 
surplus fund. 

The claim now under consideration does not involve a deficiency 
created by an administrative officer. It is a legal claim against the 
United States under section 989, Revised Statutes, and it has been 
the practice for many years for claims under said section to be cer- 
tified by the accounting officers and reported to Congress as certified 
claims. 7 Comp. Dec. 471; 21 id. 180, 702, and 705. Therefore, 
under the rule announced in the preceding paragraphs it is a claim 
which the General Accounting Office has jurisdiction to allow and 
certify, the amount thereof to be reported by the Secretary of the 
treasury to Congress as a certified claim, and to this effect the 
memorandum decision submitted is approved. 


ARMY PAY—LONGEVITY—VETERAN CORPS OF ARTILLERY OF NEW 
YORK STATE. 


The Veteran Corps of Artillery of New York State is not a part of the National 
Guard or Organized Militia, and no credit can be allowed for service 
therein in computing the longevity pay due Army officers. 


Decision by Comptroller General McCarl, March 24, 1922: 

Francis R. Stoddard, jr., major, Ordnance Reserve Corps, dis- 
charged, requested September 26, 1921, revision of settlement No. 
749464, dated September 27, 1920, wherein the auditor for the War 
Department disallowed his claim for longevity pay as of over 10 
years’ service while in the Army of the United States during the 
period July 9, 1918, to January 31, 1919. 

The claimant alleges that he had on July 9, 1918, a combined 
military service of 11 years and 1 day and that he is entitled to 
longevity pay as a major of over 10 years’ military service instead 
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of as of over 5 years’ service, as paid. Three years eleven months 
and nine days of his combined alleged military service was in the 
veteran corps of artillery of the State of New York, and the auditor 
disallowed his claim to count the time so served for longevity pay 
purposes on the ground that service in the veteran corps of ar- 
tillery was not service in the Nationa] Guard and Organized Militia 
within the meaning of the act of July 9, 1918, 40 Stat. 875, which 
provides: 

That officers and enlisted men of the forces of the Army of the United 
States other than the Regular Army who have had service in the National 
Guard and Organized Militia of any State, Territory, or District, but who have 
entered the service in the forces of the Army of the United States, otherwise 
than through draft under the provisions of section one hundred and eleven 
of the Act of June third, nineteen hundred and sixteen, known as the national 
defense Act, shall be upon the same footing as to pay and allowance as the 
members of said forces who were drafted under the provisions of said section. 

The claimant entered the Army of the United States other than 
through draft, as he was appointed a major, Ordnance Reserve Corps, 
on May 8, 1918, and was called to active duty six days later. He 
asserts that on and after the act of July 9, 1918, he was entitled to 
count his services in the Veteran Corps of Artillery for longevity 
pay purposes while serving in the Army of the United States by 
virtue of section 63 of the act of June 3, 1916, 39 Stat., 198, which 
reads: 

Any corps of Artillery, Cavalry, or Infantry existing in any of the States 
on the passage of the Act of May eighth, seventeen hundred and ninety-two. 
which by the laws, customs, or usages of said States has been in continuous 
existence since the passage of said Act, under its provisions and under the 
provisions of section two hundred and thirty-two and sections sixteen hundred 
and twenty-five to sixteen hundred and sixty, both inclusive, of title sixteen of 
the Revised Statutes of eighteen hundred and seventy-three, and the Act of 
January twenty-first, nineteen hundred and three, relating to the militia, shall 
be allowed to retain its ancient privileges, subject, nevertheless, to all duties 
required by law of militia: Provided, That said organizations may be a part 


of the National Guard and entitled to all the privileges of this Act, and shall 
conform in all respects to the organization, discipline, and training of the 


National Guard in time of war. 

Inasmuch as the Veteran Corps of Artillery was in existence on 
May 8, 1792, and has had a continuous existence since that date, the 
precise question presented for decision is whether the fact that it 
retains its ancient privileges entitles its members to count service 
therein as service in the National Guard and Organized Militia for 
longevity pay purposes while serving in the Army of the United 
States. 

The Chief of the Militia Bureau, War Department, March 10, 
1922, reported that the Veteran Corps of Artillery of the State of 
New York was neither called nor drafted into the Federal service 
during the World War or during several years prior thereto; that 
it has no status as National Guard; that so far as the records indi- 
cate it had never received pay from Federal funds for drills or other 
exercises; and it is not viewed as coming within the law in matters 
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pertaining to National Guard units. The adjutant general of the 
State of New York, March 17, 1922, stated: 


(1) The men of the Veteran Corps of Artillery are not enlisted and the 
officers are not commissioned by the New York State authorities in the same 
or similar manner as are enlisted men and officers of the New York National 
Guard organizations. The New York State authorities have nothing whatever 
to do with the enlistment of the men. The Governor, however, does issue 
commissions of the officers, but these commissions are not similar in any way 
to the National Guard commissions. Officers of the Veteran Corps of Artillery 
are elected for one year and are certified to this office as having been so elected, 
whereupon the governor issues 2 commission “in the Veteran Corps of Artil- 
lery ” which is good for one year or until a successor has been elected. 

(6) The Veteran Corps of Artillery is not provided by the State with such 
arms, equipment, colors, camp and garrison equipage, books of instruction and 
of records, and other supplies as may be necessary in the same manner us in the 
National Guard. At various times the State has temporarily loaned to the 
Veteran Corps of Artillery certuin pieces of artillery and machine guns which 
had become obsolete so far as the National Guard was concerned. 

*” ca a * of cg + 

(d@) The members of the Veteran Corps of Artillery are not regarded by the 
State of New York as members of the organized National Guard or other or- 
ganized militia of the State. The military law of this State, after declaring 
that the militia shall consist of all able-bodied citizens between the ages of 
eighteen and forty-five, subject however to such exemptions as are now or may 
be hereafter created by the laws of the United States, provides that “ the 
militia of the State shall be divided into two parts; the active and the reserve 
militia ; the active militia shall consist of the organized and uniformed military 
forces known as the National Guard, and the organized and uniformed naval 
forces known as the naval militia; the reserve militia shall consist of all those 
liable to service in the militia, not serving in the National Guard or in the 
naval militia of the State.” Under the foregoing the Veteran Corps of Artil- 
lery is considered a part of the reserve militia of the State. 

(2) The authorities of the State of New York considered the Veteran Corps 
of Artillery to be an independent military organization within the meaning of 
that term as used in section 241 of the military law of this State. The members 
of such organizations are’ subject to the orders of the governor in case of 
emergency or necessity “ provided the officers and members of such organiza- 
tions shall, when so called upon, first sign and execute, and deliver through 
their commanding officer, to the officer to whom it is ordered to report, a form 
of enlistment in form to be prescribed by the governor.” 


Section 241 of the military law of New York, referred to by its 
adjutant general, relates to associations of men organized as military 
companies or parading with firearms in cities and towns and has 
nothing whatever to do with the National Guard or Organized 
Militia as used in the longevity statute of July 9, 1918, 40 Stat., 875. 

Claimant in an exhaustive brief submitted admits that the Vet- 
eran Corps of Artillery forms no part of the National Guard of the 
State of New York, but contends that it does form a part of the 
Organized Militia of the State. The quoted report of the adjutant 
general of New York and the statement of Chief of the Militia Bu- 
reau, War Department, are to the effect that neither the State nor 
the Federal Government recognize the Veteran Corps of Artillery as 
a part of the National Guard or the Organized Militia, but as a part 
of the unorganized reserve militia of the State of New York. It was 
not called into the Federal service nor were its individual members 
drafted during the World War, and before it is used as a State force, 
7920°—22—Vol, 1——36 
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upon the call of the executive, its members must execute an enlist- 
ment. Such service, if such it may be called, may not be counted for 
longevity pay purposes. See 24 Comp. Dec., 120; id., 561, and 25 id., 
199, as to the character of service required as National Guard or 
Organized Militia for longevity pay purposes. 

The Veteran Corps of Artillery is stated as having been called 
upon by the adjutant general of New York to guard public utilities 
of the State of New York during the absence of the National Guard 
in 1917. It is also shown claimant was sent overseas in the sum- 
mer of 1917, by the State authorities in cooperation with the War 
Department, while holding a commission as major in the Veteran 
Corps of Artillery, for the purpose of making a study of antiair- 
craft artillery, and it is insisted that such service is conclusive 
that the organization constituted a portion of the Organized Militia 
of the State. The service in guarding the public utilities is corrob- 
orative of the existence of the organization, but does not mean it 
must be recognized as contended by claimant, and so also if the Vet- 
eran Corps of Artillery was not of the National Guard or Organized 
Militia of the State of New York claimant going abroad during 
the World War to study antiaircraft artillery by permission of the 
State did not make it so. These respective services are not incom- 
patible with the corps not being a part of the militia. The State 
and Federal authorities with whom primarily rests the determina- 
tion of the character of the corps have determined it is not of the 
National Guard or Organized Militia, and for the present question 
that is sufficient to consider the connection with the corps as not 
entitling to longevity. 

Upon review of the matter no differences are found and the set- 
tlement is sustained. 






















DOUBLE COMPENSATION—MEMBERS OF OFFICERS’ RESERVE 
CORPS. 


The act of May 12, 1917, 40 Stat. 72, granting officers and employees of the 
United States, who are members of the Officers’ Reserve Corps, leave of 
absence without loss of pay for not exceeding fifteen days per year during 
which ordered to duty with troops or at field exercises or for instruction, 
together with section 39 of act of June 3, 1916, 39 Stat. 191, brings such 
employees within the exception to the general prohibition in section 6 of 
the act of May 10, 1916, as amended, as to the payment of two salaries 
aggregatiing more than $2,000 per annum, and they may be paid both 
their civilian pay and the pay of their rank or grade in the Reserve 
Corps for the period of such duty or exercises. 

















Comptroller General McCarl to the Secretary of the Treasury, March 24, 1922: 

By indorsement dated March 8, 1922, on a letter addressed to you 
by the Treasurer of the United States, decision is requested whether 
section 6 of the act of May 10, 1916, as amended by the act of Au- 
gust 29, 1916, 39 Stat. 582, is applicable to officers and employees 
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in the civil service of the United States when ordered to duty with 
troops or at field exercises as members of the Officers’ Reserve Corps. 

Section 6 of the act of May 10, 1916, as amended, reads: 

That unless otherwise specially authorized by law, no money appropriated 
by this or any other act shall be available for payment to any person receiv- 
ing more than one salary when the combined amount of said salaries exceeds 
the sum of $2,000 per annum, but this shall not apply to retired officers or en- 
listed men of the Army, Navy, Marine Corps, or Coast Guard, or to officers 
and enlisted men of the Organized Militia and Naval Militia in the several 
States, Territories, and the District of Columbia. 

It is noted that this law specifically excepts from its operation 
retired officers of the Army, Navy, Marine Corps, and Coast Guard, 
and officers of the Organized Militia and Naval Militia, but it makes 
no such exception with reference to the members of the ee 
Reserve Corps. However, the act of May 12, 1917, 40 Stat. 72, con- 
tains a provision which reads: 

That all officers and employees of the United States or of the District of 
Columbia who shall be members of the Officers’ Reserve Corps shall be entitled 
to leave of absence from their respective duties, without loss of pay, time or 
efficiency rating, on all days during which they shall be ordered to duty with 
troops or at field exercises, or for instruction, for periods not to exceed fifteen 
days in any one calendar year. 

Without reference to the facts of any particular case the former 
Comptroller of the Treasury, in a decision dated May 26, 1917, 23 
Comp. Dec. 676, made the statement that the provision just quoted 
“does not repeal generally, nor with specific reference to the re- 
serve corps, the provisions of the act of May 10, 1916, as amended 
August 29, 1916, 39 Stat. 120, 582, if these provisions are otherwise 
applicable.” 

The service for which members of the Officers’ Reserve Corps are 
entitled to leave of absence under the provision in the act of May 
12, 1917, hereinbefore quoted, is that provided for in section 39 of 
the act of June 3, 1916, 39 Stat. 191. See 24 Comp. Dec. 82 and 
158. Said section 39 provides: 





INSTRUCTION OF OFFICERS OF THE OFFICERS’ RESERVE Corps.—To the extent 
provided for from time to time by appropriations for. this specific purpose, the 
Secretary of War is authorized to order reserve officers to duty with troops 
or at field exercises, or for instruction, for periods not to exceed fifteen days in 
any one calendar year, ‘and while so serving such officers shall receive _the pay 
and allowances of their respective grades in the Regular Army: * * . 

This provision contemplates only brief periods of service for pur- 
poses of instruction or training necessitating only temporary absence 
from the officer’s regular vocation in civil life. The pay specifically 
pmevided for such brief periods was no doubt intended merely to 
inake membership in the Officers’ Reserve Corps more attractive and 
to induce civilians to accept commissions in and spend a part of 
their annual vacations from their permanent occupations with the 
Officers’ Reserve Corps. That the acceptance of commissions in the 
Officers’ Reserve Corps by officers and employees in the civil service 
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‘of the United States was contemplated and sanctioned by Congress 
is clearly indicated by the provision in the act of May 12, 1917, 
hereinbefore quoted, and by other provisions of law. And it is 
expressly provided that the absence of such officers and employees 
on account of the annual instruction or training service prescribed 
by law for members of the Officers’ Reserve Corps shall be “ without 
loss of pay, time, or efficiency rating.” Therefore, there would ap- 
pear to be no-doubt that such an officer or employee, regardless of 
his rate of compensation as such, is entitled to receive the full amount 
thereof while undergoing instruction or training ordered under the 
provisions of section 39 of the act of June 3, 1916. And since said 
section provides that members of the Officers’ Reserve Corps while 
performing the duty contemplated thereunder “ shall receive the pay 
and allowances of their respective grades in the Regular Army” 
without making any exception in the case of reserve officers who are 
also officers or employees in the civil service, I think it can and must 
be held that the payment of double compensation in such cases is 
“ otherwise specifically authorized by law” within the meaning of 
that term as used in section 6 of the act of May 10, 1916, as amended, 
and that therefore the provisions of said section do not prohibit an 
officer or employee in the civil service of the United States from re- 
ceiving for the same period the salary of his office or position, regard- 
less of the rate thereof, and the pay and allowances of his grade as 
an officer of the Officers’ Reserve Corps while performing service 
ordered under the provisions of section 39 of the act of June 3, 1916. 
The question submitted is answered accordingly. 


TRAVELING EXPENSES—OFFICIAL CONFERENCES. 


The prohibition in the act of June 26, 1912, 37 Stat. 184, as te payment of 
expenses of officials or employees of the United States attending meetings 
or conventions of societies or associations, has no application to a single 
conference of Government officers, not banded together into a society or 
association, as to their official duties. 


Comptroller General McCarl to Attorney General, March 25, 1922: 
I have your letter of March 21, 1922, as follows: 


This department has received a request from the United States attorney 
at Parkersburg, West Virginia, for authority to incur the expense incident to 
travel to Charleston, West Virginia, “ March 29, 1922, and return March 31, 
1922, to attend a meeting called by the attorney general of West Virginia 
of the prosecuting attorneys of the various counties of this State and the 
United States attorneys, for conference relative to closer cooperation betwegn 
Federal and State authorities relating to law enforcement.” 

Your decision is respectfully requested as to whether, in view of the pro- 
visions of section 8 of the act approved June 26, 1912, the department may 
properly authorize the incurrence of this expense. The proposed travel is to be 
made solely in connection with official business pertaining to the office of the 
United States attorney and is not for the purpose of attending a convention 
or meetings of an association. It does not, therefore, appear that the travel 
in question comes within the inhibition of the act of June 26, 1912, supra. 
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Section 8 of the act of June 26, 1912, 37 Stat. 184, relates to 
payment of traveling expenses of officers or employees of the United 
States attending meetings or conventions of members of any society 
or association. It has no relation to travel by a United States at- 
torney to attend a conference of attorneys not banded together into 
a society or association, but called together for one meeting only 
for conference in a matter bearing directly on their official duties. 


The said section interposes no bar to payment of the expenses in 
question. 


SIX MONTHS’ DEATH GRATUITY—COAST GUARD. 


An enlisted man of the Coast Guard can not defeat the right of his widow to 
the six months’ gratuity pay allowed under the act of June 4, 1920, 41 
Stat. 824, upon his death under the conditions named in the act, by desig- 
nating his father as the dependent relative to receive such gratuity. 


Comptroller General McCarl to S. S. Yeandle, United States Coast Guard, 

March 28, 1922: 

I have your letter of February 18, 1922, transmitting voucher in 
favor of Mrs. Mary C. Arrington, widow of Rupert M. Arrington, 
deceased, fireman, first class, United States Coast Guard, and re- 
questing decision of the question whether the amount of the voucher, 
being for six months’ pay at the rate the enlisted man was receiving 
at the date of his death, may be paid to the widow, it appearing that 
the deceased had previously designated his father as the dependent 
relative to receive this gratuity. 

The act of June 4, 1920, 41 Stat. 824, provides: 


That hereafter, immediately upon official notification of the death from 
wounds or disease, not the result of his or her own misconduct, of any officer, 
enlisted man, or nurse on the active list of the Regular Navy or Regular 
Marine Corps, or on the retired list when on active duty, the Paymaster General 
of the Navy shall cause to be paid to the widow, and if there be no widow 
to the child or children, and if there be no widow or child, to any other de- 
pendent relative of such officer, enlisted man, or nurse previously designated 
by him or her, an amount equal to six months’ pay at the rate received by such 
officer, enlisted man, or nurse at the date of his or her death. The Secretary 
of the Navy shall establish regulations requiring each officer and enlisted man 
or nurse having no wife or child to designate the proper dependent relative 
to whom this amount shall be paid in case of his or her death * * *., 

Provided, That the provisions of this section shall apply to the officers and 
enlisted men of the Coast Guard, and the Secretary of the Treasury will 
cause payment to be made accordingly. 


The purpose of the act is to provide in a measure for the de- 
pendents of deceased personnel of the regular Navy, Marine Corps, 
and Coast Guard, and to designate with a degree of certainty the 
order of succession to the right to receive the gratuity granted. 

The law conclusively presumes the wife or minor child to be de- 
pendent upon the husband or father for support. The dependency 
of a parent or other relative is, on the contrary, a matter of fact to 
be established by the person asserting it, the proof being aided per- 
haps by the previous declaration of the one furnishing the support. 
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In the case presented it appears that previous to his marriage the 
deceased designated to receive the gratuity in the event of his death 
his father as the dependent relative. 

This designation can not have the effect of depriving the widow 
of her status as the dependent of the deceased. Nor can the plain 
provisions of the act be ignored. 

The text of the act of June 4, 1920, shows clearly the intent of 
Congress that if a wife or child survive the deceased a designation 
will be unnecessary to entitle them in the order named to the bene- 
fits of the act, and that only if no widow or child survive may the 
dependency of others be asserted for the purposes of the act, and 
then only providing they have been previously designated as such 
to receive the gratuity. 

Accordingly you are advised that the payment of the amount of 
the voucher herewith returned, if otherwise correct, may be made 
to the widow therein named. See 23 Comp. Dec. 74; 95 MS. Comp. 
Dec. 473, November 9, 1920; id. 694, November 22, 1920. 


PRACTICE—REOPENING BY SECRETARY OF WAR OF ADJUSTMENTS 
BY PREDECESSOR. 


One Secretary of War is without authority or jurisdiction to reopen final 
adjustments made by his predecessor under the provisions of section 8 
of the act of July 18, 1918, 40 Stat. 912, but the present Secretary of 
War is acting within the scope of his power and jurisdiction in revpen- 
ing an adjustment made by his predecessor where it appears that such 
adjustment was not intended as a full and complete adjustment and that a 

further adjustment of the items now under consideration was contemplated 

when the former adjustment was made. See 1 Comp. Gen., 168. 








Decision by Comptroller General McCarl, March 30, 1922: 

Bates & Rogers Construction Co. have applied for a reconsidera- 
tion of my decision of September 27, 1921, sustaining the action of 
the Auditor for the War Department in disallowing its claim for 
$48,867.60 on account of increased cost of the work covered by its 
contract dated February 9, 1915, for the construction of Lock and 
Dam No. 33, Ohio River. 

The claim as then presented was based on a so-called agreement, 
entered into May 2, 1921, between the claimant and Col. Earl I. 
Brown and approved June 8, 1921, by the Chief of Engineers and 
the Assistant Secretary of War, to the effect that the contract of 
February 9, 1915, as modified by a supplemental agreement, dated 
March 13, 1920, be further modified under authority of section 8 
of the rivers and harbors appropriation act of July 18, 1918, 40 Stat. 
912, to authorize payment of the sum of $39,560.50 as “ plant charges” 
and $9,307.10 as “capital charges,” the Secretary of War having 
previously determined that said contract had become inequitable 
and unjust on account of increased cost of material and labor and 
other unforeseen conditions arising out of the war with Germany. 
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My decision of September 27, 1921, was to the effect that the only 
authority vested in the Secretary of War under section 8 of the act 
of July 18, 1918, was to modify and readjust the terms of subsistent 
contracts, and that the former Secretary of War having made such 
modification and readjustment of the contract of February 9, 1915, 
by the supplemental agreement dated March 13, 1920, the authority 
vested under said section was thereby exhausted with respect to this 
case, and that the reservation as to the items now in question in the 
form of release incorporated in the supplemental agreement of 
March 13, 1920, could not.confer upon the Secretary of War juris- 
diction to allow or adjudicate the claim for the payment of said 
items. 

The request for a reconsideration is based upon a letter addressed 
to this office by the Assistant Secretary of War under date of March 
28, 1922, the material parts of which read: 

The War Department, prior to the agreement of May 2, 1921, had satisfied 
itself of the right of said company to be paid the two sums of $39,560.50 as plant 
charges and $9,307.10 as capital charges allowed in said agreement and there- 
fore specifically reserved in the supplemental agreement of March 13, 1920, for 
further consideration. It now desires to express its modification and readjust- 
ment of the terms of the original contract of February 9, 1915, in such form as 
may meet the approval of the Comptroller General. 

I therefore now reopen the supplemental agreement of March 13, 1920, and 
set aside the agreement of May 2, 1921, for the purpose of adjusting the two 
items of plant charges and capital charges which were not awarded to the 
contractor in the agreement of March 138, 1920, but were specifically reserved for 
further consideration. After further consideration of said items, I find that 
the following items, namely, plant charges amounting to $39,560.50 and capital 
charges amounting to $6,307.12, were proper charges under the act of July 18, 
1918, as increased costs of labor or material and other unforeseen conditions 
arising out of the war as provided in said act, and that these items were not 
included in any part of the sums allowed in the supplemental agreement of 
March 13, 1920, and paid thereunder. In order to make the adjustment of 
said original contract of February 9, 1915, an equitable and just modification 
and readjustment of said contract, said two items of plant charges amounting 
to $39,560.50 and capital charges amounting to $6,307.12 are hereby awarded 
to Bates & Rogers Construction Company in addition to the increase of sixty 


per cent of the contract rates of payment awarded in the supplemental agree- 
ment of March 138, 1920. 


The supplemental agreement of March 13, 1920, in which no allow- 
‘ance appears to have been made on account of the two items now 
in question, would appear to constitute the action of the former Sec- 
retary of War under the authority vested in him under section 8 of 
the act of July 18,1918. The records show that those two items were 
claimed and considered at the time that readjustment was made, but 
were not allowed in said readjustment unless embraced within the 
allowance of 60 per cent increase on the cost price of all work per- 
formed prior to December 1, 1919. It has been suggested that the 
reason said items were not allowed in that readjustment was because 
of an adverse decision of the former Comptroller of the Treasury 
with reference thereto, but I find that said decision was not ren- 
dered until June 7, 1920, nearly three months after the adjustment 
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was made by the Secretary of War. However, this point is not ma- 
terial. The question as to why no allowance on account of these 
items was made in the adjustment of March 13, 1920, is not now for 
consideration. Viewing the adjustment of March 13, 1920, as the 
final action of the Secretary of War in the matter, it must be assumed 
either that the then Secretary of War did not deem the allowance 
of said items as necessary to an equitable and just readjustment or 
that he did not regard said items as within the class of items which 
he was authorized under the law to consider in making the readjust- 
ment; and the question presented by the letter of March 28, 1922, 
hereinbefore quoted, is whether it is within the power and jurisdic- 
tion of the present Secretary of War to reopen the settlement of 
March 13, 1920, and to set aside or modify the action of his prede- 
cessor. 

In the case of the United States v. Bank of the Metropolis, 15 
Peters, 401, the United States Supreme Court, with reference to the 
right of a Cabinet officer to review an adjustment made by his prede- 
cessor, said: 


This right in an incumbent of reviewing a predecessor’s decisions extends 
to mistakes in matters of fact arising from errors in calculation and to cases 
of rejected claims, in which material testimony is afterwards discovered and 
produced. But if a credit has been given, or an allowance made, as these were, 
by the head of a department, and it is alleged to be an illegal allowance, the 
judicial tribunals of the country must be resorted to, to construe the law under 
which the allowance was made, and to settle the rights between the United 
States and the party to whom the credit was given. 

Under the rule as thus announced, the head of a department is 
authorized to reopen a case adjudicated by his predecessor in office 
only to correct manifest mistakes arising from errors in calculation 
or when material evidence has been discovered and produced since 
the action of the predecessor was taken. See also United States v. 
Stone, 2 Wall. 525, 537; and Noble v. Union River Logging Railroad 
Company, 147 U. S. 165. 

In the case here presented it does not appear that there was error 


in calculation in the adjustment of March 13, 1920, and no material. 


evidence has been discovered and produced since that adjustment 
was made. However, it seems to be the view of the War Depart- 
ment—and there is some evidence to support that view—that the 
adjustment of March 13, 1920, was not intended to be a full and 
final adjustment under section 8 of the act of July 18, 1918, and 
that a further adjustment involving the two items now in question 
was in contemplation at the time the adjustment of March 13, 1920, 
was made, and that the matter was still under consideration in the 
War Department when the former Secretary of War went out of 
office. The facts with reference to this phase of the case are not 
entirely clear, but I am disposed to resolve the doubt in favor of 
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the view taken by the War Department as set forth in the letter 
hereinbefore quoted. 

Accepting the premise that the action taken by the former Sec- 
retary, as indicated in the agreement of March 13, 1920, was not, and 
was not intended to be, a full and final exercise of the authority 
vested in him under section 8 of the act of July 18, 1918, with respect 
to the contract of February 9, 1915, it must be held that the action of 
the present Secretary, as set forth in the letter of March 28, 1922, 
hereinbefore quoted, in reopening and modifying the adjustment of 
his predecessor was within his power and jurisdiction. Mew Orleans 
v. Paine, 147 U. S., 266; Beley v. Naphtaly, 73 Fed., 120. Accord- 
ingly, the action of the Auditor for the War Department in settle- 
ment No. 535913 of June 11, 1921, is reversed and the sum of $45,- 
867.62 is certified due claimant. 


HOLIDAYS—-PER DIEM EMPLOYEES OF DISTRICT OF COLUMBIA. 


By virtue of the acts of March 38, 1917, 39 Stat., 1045, and section 1389, as 
amended, of the Code of Law for the District of Columbia, all per diem em- 
ployees of the District of Columbia are entitled to pay for January 1, Febru- 
ary 22, May 30, July 4, Labor Day, Thanksgiving Day, December 25, and for 
Saturday afternoons, provided they have been regularly employed for 15 
working days next preceding such days and their employment continues 
through and beyond said days. 


Comptroller General McCarl to Arthur G. Froe, recorder of deeds for the 


District of Columbia, April 1, 1922: 


I have your letter of March 30, 1922, as follows: 


The recorder of deeds, of the District of Columbia, is, by the act of Febru- 
ary 22, 1921, 41 Stat., 1115, directed and authorized to pay the per diem em- 
ployees of his office $2.50 per day while actually employed, and has been so 
directed and authorized since the approval of the District of Columbia .appro- 
priation bill approved March 8, 1917. 

Since the last-mentioned date, the recorder of deeds has paid such employees 
of his office $2.50 per day, including the holidays occurring January 1, February 
22, May 30, July 4, Labor Day, Thanksgiving Day, and December 25. My prede- 
cessor, I find, also paid such employees a full day’s pay for every Saturday, 
though excused at 1 o’clock p. m. on Saturdays. In addition, such per diem 
employees, pursuant to a ruling of the Comptroller of the Treasury, have been 
paid the bonus allowed Government employees, first $120 per annum, and now 
$240 per annum. 

I have the honor to request your opinion, first, whether I am authorized to 
pay such per diem employees of this office for the seven holidays above men- 
tioned, and, second, whether I am authorized to pay such employees a full 
day’s pay for Saturdays, when excused at 1 o’clock p. m. 


The act of March 3, 1917, 39 Stat., 1012, making appropriations for 
the District of Columbia for the fiscal year 1918, provides: 


The recorder of deeds of the District of Columbia is authorized and directed 
to pay for copying instruments filed for record in his office forty per centum of 
the fees collected by him for filing, indexing, and recording said instruments, 
and the same rate of compensation for making cop‘es of the records of his 
office, and employees of the office of the recorder of deeds of the District of 
Columbia when employed therein by the day shall receive compensation at the 
rate of $2.50 for each day so employed, payable out of the fees and emoluments 
of said office. 
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A similar provision has appeared in the acts making appropria- 
tions for the District of Columbia for the fiscal years 1919, 1920, 
1921, and 1922. 

Section 2 of the act of March 3, 1917, 39 Stat., 1045, provides: 

All per diem employees and day laborers of the District of Columbia who have 
been regularly employed for fifteen working days next preceding such days as 
are legal holidays in the District of Columbia, and whose employment continues 
through and beyond said legal holidays, shall be granted leave of absence with 
pay for said legal holidays. 

All of the 7 specific days named in your letter and Saturday after 
12 o’clock noon are legal holidays in the District of Columbia. Sec- 
tion 1389, District of Columbia Code, 31 Stat., 1405, as amended 
by the act of June 30, 1902, 32 Stat., 543. 

In 25 Comp. Dec., 355, it was held that per diem employees of your 
office are entitled to increase of compensation. 

In view of the provisions of law cited the practice of your office 
appears justified in paying the per diem employees for the holi- 
days named in your letter and for Saturday afternoons, subject to the 
requirements of the act of March 3, 1917. See also 24 Comp. Dec., 
34; id., 416. 


CONTRACTS—LIQUIDATED DAMAGES FOR SATURDAY HALF 
HOLIDAY. 


In computing the delay beyond a stipulated number of working days allowed 

for delivery for which liquidated damages should be assessed under a 
contract providing specified damages for each day’s delay, “ Sundays and 
holidays excepted,” the State in which the work is done, having made Satur- 
day afternoon a legal holiday, Saturdays falling within the delay period 
will be counted as one-half day only. 


Decision by Comptroller General McCarl, April 1, 1922: 

The College Point Boat Corporation, College Point, N. Y., applied 
February 13, 1922, for review of the action of the Navy Department 
Division in disallowing by settlement No. 190687 dated January 19, 
1922, its claim for $725, refund of liquidated damages deducted under 
contract No. 35544, dated March 5, 1918, with the Navy Department, 
for the construction of four submarine chasers. 

The contract provided that the submarine chasers should be de- 
livered within 80, 90, 100, and 110 working days, respectively, after 
date of contract or bureau order. 

The contract which is on the printed form referred to as Form A 
has stamped on it the following: “ Liquidated damages provided for 
under paragraph 3 are waived.” Paragraph 3 of Form A provides 
for liquidated damages at the rate of one-twentieth of 1 per cent of 
the contract price to exceed 10 per cent of the stipulated value 
for each day’s delay, Sundays and holidays excepted. 

The specifications printed on the proposal of the contractor, which 
was expressly made a part of the contract, contained a paragraph 
providing for liquidated damages as follows: 
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Liquidated damages to be at the rate of $50 per day for each day’s delay be 
yond the contract date of completion for each boat in lieu of the rate now 
specified in form A. 

The clause waiving the liquidated damages applied only to the rate 
of the damages mentioned in the specified paragraph and the general 
conditions applying to liquidated damages govern the deduction 
thereof for delay (97 MS. Comp. Dec. 1061, June 17, 1920). There 
was delay in the delivery of each of the boats contracted for and 
liquidated damages were deducted for 82 days amounting to $4,100. 

In computing the liquidated damages for delay every day except 
Sundays and full holidays was counted. The claimant contends that 
in computing the number of days’ delay for which liquidated dam- 
ages are assessable allowance should be made for Saturday half 
holidays included in periods of delay within the months of June, 
July, and August, and the question for decision is whether such 
allowance may properly be made under the contract. 

A strict interpretation of the language of the liquidated damage 
clause in the contract would except only Sundays and such days as 
are made full holidays by statutory enactment from the period of 
delay, but I think such a view is too narrow, especially when con- 
sideration is given to the clause in the contract which fixed the date 
of delivery a certain number of working days after the date of con- 
tract or bureau order. In this connection, see 186 Fed. Rep., 96. 

Saturday afternoon is a half holiday by statute in the State of New 
York, Laws 1909, ch. 27, sec. 24, and in view of the fact that work 
was suspended on Saturday afternoons during June, July, and Au- 
gust, 1918, in accordance with the order of the Shipbuilding Labor 
Adjustment Board, I think the Saturday afternoons in those months 
within the delay periods may properly be deducted in computing the 
liquidated damages. 

The Navy Department has made a report showing that 29 Satur- 
day afternoons were counted in computing the liquidated damages 
assessed against claimant. The 29 half holidays are equivalent to 
144 days, which at $50 per day amount to $725. 

The settlement is reversed and the amount of $725 is certified due 
claimant. 


NATIONAL GUARD PAY—ENLISTED MEN. 


The qualification of an enlisted man of the National Guard as “ first class gun- 
ner” is not a grade within the meaning of the act of June 3, 1916, 39 Stat., 
206, and does not entitle such enlisted man to additional pay while attend- 
ing encampments, maneuvers, or other outdoor exercises. 


Decision by Comptroller General McCarl, April 3, 1922: 

The Chief of the War Department Division has submitted a memo- 
randum decision construing section 94 of the act of June 3, 1916, 39 
Stat., 206, providing for encampments, maneuvers, or other exercises, 
including outdoor target practice, for field or coast-defense instruc- 
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tion for the National Guard, and which contains the following pro- 
vision : 





* * * and the officers and enlisted men of such National Guard while so 
engaged shall be entitled to the same pay, subsistence, and transportation as 
officers and enlisted men of corresponding grades of the Regular Army are or 
hereafter may be entitled by law. 


Question arises in the examination of voucher No. 205, July, 1921, 
accounts of Horace L. Manchester, major, Q. M. C., Rhode Island 
National Guard, United States. property and disbursing officer, 
whether payment made to Sergt. Thomas P. Dempsey for qualifica- 
tion as first-class gunner under the act of May 12, 1917, 40 Stat., 45, 
and paragraph 1343, Army Regulations, 1913, was authorized under 
the quoted portion of section 94 of the national defense act. The 
act of May 12, 1917, so far as here material provides: 


That hereafter enlisted men now qualified or hereafter qualifying as marks- 
men shall receive * * * as first-class gunners $3 per month; * * * all 


in addition to their pay, under such regulations as the Secretary of War may 
prescribe, * * *, 


Paragraph 1343, Army Regulations, is, in part, as follows: 


An enlisted man who qualifies hereafter in the Coast Artillery Corps is en- 
titled to $3 a month if he be a first-class gunner * * * in addition to his 
pay, from the date of qualification until the next opportunity to requalify, or for 
one year if no opportunity for requalification is presented within that year, pro- 
vided that during that time he does not attain a higher qualification, and that he 
continues to be a member of the Coast Artillery Corps, or reenlists in that 
branch of the service within three months from date of discharge therefrom. 

The fact of qualification will be published in coast defense command orders, 
which will give the date of actual qualification from which the soldier is en- 
titled to the additional pay. * * *. 


Organizations of the National Guard attending encampments were 
entitled during the 15-day period to the temporary war increase of 
pay for enlisted men of the Army provided by the act of May 18, 
1917, 40 Stat., 82, while those increased rates were in effect. 24 Comp. 
Dec., 92. The temporary increase in pay and allowances provided by 
the act of May 18, 1920, 41 Stat., 601, was applicable to the National 
Guard while attending encampments, maneuvers, etc., as section 94 
of the national defense act provided that officers and men of the 
National Guard while so in attendance should receive the same pay, 
subsistence, and transportation as officers and enlisted men of corre- 
sponding grades of the Regular Army. 26 Comp. Dec., 1026. 

In 24 Comp. Dec., 92, it was said: 


The increases provided for under the provisions of section 10 of the act of 
May 18, 1917, 40 Stat., 82, are not for any particular kind of service, but are gen- 
eral increases in pay for a period beginning June 1, 1917, applicable to enlisted 
men of the Regular Army wherever stationed and whatever may be the character 
of the service on which engaged. 


Qualification as a gunner is not a “grade,” and the increased pay 
provided therefor by law and regulations is temporary and personal 
to the individual. It is no more payable to members of an organiza- 
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tion of the National Guard attending an encampment under section 94 
of the national defense act than is increased pay for length of service, 
which also is personal to each individual. 


As this is the conclusion reached in the memorandum decision it 
is approved. 


MILEAGE—ARMY OFFICERS—RETIRED. 


An Army officer who upon retirement was furnished transportation from one 
port of the United States to another, which distance was greater than the 
shortest usually traveled land route, and who completed the journey by 
land, is entitled to mileage less three cents per mile computed over the 
shortest usually traveled land route. 


Assistant Comptroller General Ginn, to Maj. E. O. Hopkins, United States 
Army, April 3, 1922: 


I have received by your indorsement of March 16, 1922, request for 


reconsideration of decision of March 4, 1922, in which it was held 
that payment of mileage was authorized to an officer of the Army, on 
retirement, to the home selected by him. Although it was not clear, 
the submission then considered appeared to doubt the propriety of 
payment because of the fact that Colonel Burroughs had remained 
in Washington, the home selected by him, but a short time after re- 
tirement. Your present submission is for decision on facts, as follows: 


1. Reconsideration is requested ; in view of the fact that Lieut. Col. J. M. Bur- 
roughs, U. S. A., retired, certified to having used an Army transport and traveled 
by sea from San Francisco, California, to New York City, and the only part of 
the journey from San Francisco; California, to Washington, D. C., that was 
performed by land, was from New York City to Washington, D. C. 

2. Decision is specifically requested as to whether or not officer concerned is 
entitled to mileage from San Francisco, California, to Washington, D. C., and 
if so. in what amount; or, if under this travel he is only entitled to reimburse- 
ment of the cost of subsistence on board U. S. Army transport from San Fran- 
cisco to New York City, and mileage from New York City to Washington, D. C., 
i. e.: Is the journey performed by officer to be considered “sea travel” or is it 
considered “travelin the * * * home waters of the United States,” for which 
he is entitled to mileage. Also, in the event of an allowance for reimbusement 
of mileage or reimbursement for actual expenses of sea travel, what deductions 
and how should be made in the settlement of this account for the transporta- 
tion that was furnished or, under the law, should have been furnished? 


Paragraph 18 of S. O. No, 186-O, dated War Department, August 
9, 1920, under which Colonel Burroughs made the journey from San 
Francisco to Washington, is as follows: 


18. Maj. James M. Burroughs, Cavalry, having been examined for promotion by 
a board of officers and found physically disqualified for the duties of a lieutenant 
colonel of Cavalry by reason of disability incident to the service, his retirement 
by the President from active service as lieutenant colonel, under the provisions 
section 3 of an act of Congress approved October 1, 1890, is announced, to date 
from July 1, 1920, the qate upon which he would have been promoted to that 
grade by reason of seniority had he been found qualified. Lieutenant Colonel 
Burroughs will proceed to his home. The travel directed is necessary in the 
military service. 
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The act of June 12, 1906, 34 Stat. 246, the present mileage law, 
so far as here material, provides: 

Hereafter officers, active and retired, when traveling under competent orders 
without troops, * * * shall be paid seven cents per mile and no more; dis- 
tances to be computed and mileage to be paid over the shortest usually traveled 
routes with deduction as hereinafter provided; and payment and settlement 
of mileage accounts of officers shall be made according to distances and deduc- 
tions computed over routes established and by mileage tables prepared by the 
Paymaster-General of the Army under the direction of the Secretary of War. 
* * * for all sea travel actual expenses only shall be paid to officers, contract 
surgeons, contract dental surgeons, and veterinarians, to paymasters’ clerks, 
and to the expert accountant of the Inspector-General’s Department, when trav- 
eling on duty under competent orders, with or without troops, and the amount 
so paid shall not include any shore expenses at port of‘embarkation or debarka- 
tion ; but for the purpose of determining allowances for all travel under orders, 
or for officers and enlisted men on discharge, travel in the Philippine Archipel- 
ago, the Hawaiian Archipelago, the home waters of the United States, and be- 
tween the United States and Alaska shall not be regarded as sea travel and shall 
be paid for at the rates established by law for land travel within the boundaries 
of the United States. 


The order, it will be noted, directed travel from San Francisco to 
his home, Washington. The shortest usually traveled route is by 
rail between the two points. Colonel Burroughs apparently elected 
to make the journey by Government transport by water via the Pan- 
ama Canal. This fact does not prejudice his right to mileage over 
the shortest usually traveled route. 6 Comp. Dec., 622. He is, how- 
ever, entitled to no more than the amount for travel over the shortest 
usually traveled route and from this there should be deducted 3 cents 
per mile for the entire distance by the shortest usually traveled route, 
as Government transportation was furnished for a distance greater 
than the actual distance between the two points. See 27 Comp. Dec., 
722. As the voucher is calculated on this basis, payment is author- 
ized if otherwise correct. 

It is not necessary in this case to determine whether travel ordered 
to be made by sea from the western seaboard to the eastern seaboard 
of the United States or vice versa under the present mileage law is 
sea travel for which only actual expenses are payable or whether 
mileage is payable, and if the latter, whether over the actual route 
traveled or over the shortest usually traveled route. 


SEED-GRAIN LOANS. 


When two or more seed-grain loans have been made to the same person, the 

second loan being for reseeding a portion of the land seeded under the orig- 
inal loan, the crops resulting from each loan are to be considered sepa- 
rately; and if the yield resulting from one of the loans falls below the 
amount specified as a total failure by the act of March 31, 1920, 41 Stat., 730, 
that particular loan may be released irrespective of action on the other loan. 


Comptroller General McCarl to the Secretary of the Treasury, April 3, 1922: 


Referring to your letter of March 4, 1922, relative to the release of 
one William Krug from payment of seed-grain loans made to him by 
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the Federal Land Bank of Wichita, Kans., you are advised that, in 
view of the practice referred to in your letter, this office will consider 
at this time the legality of the proposed release of the loans made to 
Krug. 

The act of May 31, 1920, 41 Stat., 730, declares a yield of five 
bushels or less per acre of wheat on drought-stricken lands of those 
who borrowed money from the United States for purchase of seed 
grain to be a failure, and releases borrowers whose yield was five 
bushels or less per acre from repayment of the amount borrowed. 

Krug borrowed $300 as a seed-grain loan on 100 acres of wheat 
land. The crop on 70 of these 100 acres was completely destroyed by 
grasshoppers. A second loan of $105 was made on these 70 acres, 
which were reseeded. The total yield on the entire 100 acres was 
518 bushels of wheat, an average of 5.18 bushels to each of the 100 
acres. 

The transactions constitute two separate and distinct loans. The 
loan of $300 on 100 acres of wheat realized for the borrower only 
30 5.18=155.40 bushels, or 1.55 bushels to the acre, and therefore 
was a failure under the terms of the statute. The second loan of 
$105 on 70 acres of wheat realized 705.18=362.60 bushels, or 5.18 
bushels to the acre, and therefore was not a failure. 

Release of the balance due on the first loan of $300 is approved. 
Release on the second loan of $105 is not approved. It is noticed that 


the application for release covers the $300 loan only. Figures on the 
second loan apparently have been inserted in pencil in the pro forma 
statement of the first loan after the statement was typewritten. By 
whom the figures were inserted and whether the insertion was before 
or after the statement had been signed does not appear. 


WAGES DUE AMERICAN SEAMEN ON DESERTION. 


The balance of wages due American seamen who desert their vessel, after 
satisfying any expense caused the master or owner of the vessel by such 
desertion, should be deposited with the district court for the district in 
which is located the port in the United States at which the voyage termi- 
nates, or the desertion occurs, or the next United States port reached after 
the desertion, or the home port of the vessel, in the order named, and 
such funds shall be held by the court and be available for the payment 
of just claims against them for a peried of six years, after which the bal- 
ance thereof shall be deposited in the Treasury of the United States to the 
credit of Miscellaneous Receipts. 


Decision by Comptroller General McCarl, April 4, 1922: 

The Chief, State and Other Departments Division, has submitted 
for consideration a memorandum decision to the effect that the 
money turned over to a consular officer by the master of an American 
vessel on account of forfeited wages of deserting seamen shall be 
disposed of in like manner as provided in paragraph 297, Consular 
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Regulations, in case of wages of a deserter from a vessel sold in a 
foreign port. 


Said paragraph No. 297, Consular Regulations, provides: 


If a vessel is sold in a foreign port and the master then has a balance of 
wages of a deserter in his hands which would be delivered to the shipping 
commissioner if the voyage were to terminate in a port of the United States, 
the consul may properly demand such balance; and he is instructed to make 
the necessary inquiries of the master in this respect. If the master refuses 
to comply with the demand, the consul will report the facts, together with 
the amount of the balance and the name of the deserter, to the Department 
of State. If the master complies with the demand, it will be the duty of the 
consul to give a receipt for any money delivered to him, and to transmit 
the amount, through the Department of State, to the shipping commissioner 
at the port to which the vessel belonged, or, if there is no shipping commis- 
sioner, then to the district judge for the district in which the port is situated. 


In the specific case now under consideration the seamen were 
shipped at Shanghai, China, presumably in accordance with the 
provisions of section 4517, Revised Statutes, for a voyage on an 
American vessel to San Francisco and return to Shanghai. The 
seamen deserted at San Francisco and upon return of the vessel to 
Shanghai the master turned over to the consular officer there the 
amount of the forfeited wages. 


Section 4596, Revised Statutes, as amended by section 7 of the act 
of March 4, 1915, 38 Stat. 1166, provides: 


Whenever any seaman who has been lawfully engaged or any apprentice 
to the sea service commits any of the following offenses, he shall be punished 
as follows: 

First. For desertion, by forfeiture of all or any part of the clothes or effects 
he leaves on board and of all or any part of the wages or emoluments which he 
has then earned. 


Section 4604, Revised Statutes, provides: 


All clothes, effects, and wages which, under the provisions of this Title, 
are forfeited for desertion, shall be applied, in the first instance, in payment 
of the expenses occasioned by such desertion, to the master or owner of the 
vessel from which the desertion has taken place, and the balance, if any, shall 
be paid by the master or owner to any shipping commissioner resident at the 
port at which the voyage of such vessel terminates; and the shipping commis- 
sioner shall account for and pay over such balance to the judge of the circuit 
court within one month after the commissioner receives the same, to be dis- 
posed of by him in the same manner as is prescribed for the disposal of the 
money, effects, and wages of deceased seamen. 


Section 4545, Revised Statutes, as amended by section 7 of the act 
of March 3, 1897, 29 Stat. 689, contains the following provision with 
reference to the manner in which the courts shall dispose of wages, 
etc., of deceased seamen: 


When no claim to the wages or effects or proceeds of the sale of the effects 
of a deceased seaman or apprentice, received by a circuit court, is substantiated 
within six years after the receipt thereof by the court, it shall be in the absolute 
discretion of the court, if any subsequent claim is made, either to allow or refuse 
the same. Such courts shall, from time to time, pay any moneys arising from the 
unclaimed wages and effects of deceased seamen, which in their opinion it is 
not necessary to retain for the purpose of satisfying claims, into the Treasury 
of the United States, and spch moneys shall form a fund for, and be appro- 
priated to, the relief of sick and disabled and destitute seamen belonging to 
the United States merchant marine service. 
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It would seem to be clear that under these provisions of law and 
sections 289-291 of the Judicial Code, 36 Stat. 1167, the wages and 
effects of a seaman who has deserted from an American vessel, re- 
gardless of the time or place of such desertion, shall be applied, first, 
to the reimbursement of the master or owner of the vessel for the 
expenses occasioned by the desertion and that the balance, if any, 
shall be paid by the master or owner to a shipping commissioner, 
to be turned over to the United States district court for the judicial 
district in which the home port or terminal port of the vessel is 
located. The court is required to hold such funds for a period of six 
years subject to any legal claims that may be presented and estab- 
lished against the same. The balance of such fund not required to 
pay claims substantiated before the court is to be deposited by the 
court and covered into the Treasury of the United States. 

It appears that such funds were originally covered into the Treas- 
ury to the credit of an appropriation to be expended by the marine 
hospital establishment for the relief of sick and disabled and des- 
titute seamen belonging to the United States merchant marine serv- 
ice, but after other provision was made for the expenses incurred by 
the Government in furnishing such relief (see particularly section 
15 of the act of June 26, 1884, 23 Stat. 57, and the act of March 3, 
1905, 33 Stat. 1217), it became the practice to cover such money into 
the general fund of the Treasury as miscellaneous receipts, and that 
practice now obtains and will be followed. 

In the case now under consideration the balance of the wages 
earned to date of desertion was not turned over to the shipping com- 
missioner at San Francisco, but was taken back to Shanghai and 
turned over to the consular officer. The consular officer transmitted 
the amount to the Secretary of State in the form of two postal money 
orders, which the Secretary of State has transmitted to this office 
indorsed payable to the order of the Comptroller General of the 
United States. The question for determination is as to what dis- 
position to make of these money orders. » 

From the provisions of law hereinbefore quoted I think it must 
be held that the funds in question can not be regarded as Govern- 
ment moneys and covered into the Treasury until after six years 
from date of their payment by the master or owner of the vessel; and 
the statutes have provided that the United States District Court 
shall be the custodian of such funds during the period they are re- 
quired to be held before being covered in. The question as to which 
particular district court shall receive the moneys in a given case is 
not so very important. If the voyage for which the deserting sea- 
man shipped terminates at a port in the United States, the law re- 
quires that the United States district court in which that port is lo- 
cated shall receive and account for the funds, but the statutes do not 
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specifically cover a case in which the voyage does not terminate at 
a port in the United States. In such cases I think the port in the 
United States at which the desertion takes place, or if the desertion 
does not take place in the United States the next port in the 
United States at which the vessel stops after the desertion 
may fairly be regarded as the port of termination of the voy- 
age within the meaning of the statutes. If the voyage for which 
the deserter shipped does not terminate at or include a port in the 
United States I would be constrained to hold that theeUnited States 
District Court for the district in which the home port of the vessel 
is located would be the preper custodian. See 14 Op. Atty. Gen. 520. 

In the case here presented the postal money orders will be in- 
dorsed and transmitted to the United States District Court of the 
northern district of California to be held, accounted for, and dis- 
posed of in accordance with the statutes herein referred to, 


FEES TO STATE OFFICIALS. 


Payment to State officials for necessary services incident to the issuance of a 
permit to appropriate State waters is authorized as a payment for personal 
services rendered by the State, and does not cOme within the exemption of 
the United States from the payment of taxes. 

Decision by Comptroller General McCarl, April 5, 1922: 

Marvin Chase, supervisor of hydraulics of the State of Washing- 
ton, under date of February 16, 1922, requested a review of the ac- 
tion of the State and Other Departments Division, this office, dis- 
allowing by certificate 29235, dated February 3, 1922, a claim for $5 
for the examination of an application of the Bureau of Fisheries for 
the issuance of a permit for the appropriation of a certain quantity 
of water of the Little White Salmon River for fish culture purposes 
at Little White Salmon River station in the State of Washington. 

The claim was disallowed for the reason that it was in the nature 
of a tax from which the United States is exempt. The right of the 
United States to be exenfpt. in its property and instrumentalities 
from a State taxation is so well established that the question is no 
longer open to discussion. The fee here sought to be charged is not 
a tax but a payment for services rendered by the State. Little White 
Salmon River is a small stream lying wholly within the limits of 
the State of Washington and not navigable, small rowboats only 
being able to ply thereon. The State legislature in 1917 passed a 
water code relative to the use of the public waters, the provisions 
of which were to be executed by the State hydraulic engineer. The 
application of the Burgau of Fisheries involved examining into the 
status of the rights of others and as a result of the examination it 
was found that the quantity of water desired by the Bureau of 
Fisheries could be appropriated without detriment to prior appro- 
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priators or the public. Pursuant to the finding a permit was is- 
sued and made a matter of record in the office of the hydraulic en- 
gineer to protect the right of the Government against any subse- 
quent appropriation of the water. For these services the State 
charged a fee of $5. Such a fee under the facts is not analogous to 
a tax. The action of the State and Other Departments Division is 
reversed and the amount, $5, disallowed is hereby allowed, for which 
a certificate will issue in due course. 


VETERANS’ BUREAU—FUNERAL EXPENSES OF PATIENTS AND 
TRAINEES. 


The Director of the Veterans’ Bureau may, under the discretionary authority 
conferred by the act of August 9, 1921, 42 Stat., 149, prescribe by regula- 
tion for the payment of funeral expenses of ex-service men who are pa- 
tients of that bureau and die in a hospital or sanatorium or who are 
trainees and die while receiving training. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

April 7, 1922: 

I have your letter of March 13, 1922, requesting decision as to the 
extent to which the Veterans’ Bureau is authorized to provide for 
payment from bureau appropriations of funeral expenses of its 
beneficiaries who are patients or vocational trainees and who die 
while receiving medical or hospital treatment or while taking voca- 


tional training. 

While section 301 of the war risk insurance act as amended by 
section 10 of the act of December 24, 1919, 41 Stat., 372, provides 
for payment within limits of burial expenses and return of body to 
the home of beneficiaries whose death occurs before discharge or 
resignation from military service, there is no specific general pro- 
vision of law for payment of funeral expenses of beneficiaries who 
die after such discharge or resignation. Authority for paying 
funeral expenses of ex-service men has rested entirely upon pro- 
visions in annual appropriation acts for funeral expenses. 

As regards disabled ex-service men who are compensation bene- 
ficiaries of the former Bureau of War Risk Insurance, it was held 
that the provision for funeral expenses in its annual appropriations 
prior to July 1, 1920, referred to the funeral expenses specifically 
allowed by section 301 in cases of death in the military service, and 
that there was no authority for payment from said appropriations 
of funeral expenses of ex-service men. It was held, however, that 
the appropriations might lawfully be used for payment of the ex- 
pense of preparation and transportation of remains of such bene- 
ficiaries who died in hospital while undergoing treatment away from 
their homes. 27 Comp Dec., 388. 
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The annual appropriation of the Public Health Service prior to 
July 1, 1920, carried a provision for medical, surgical, and hospital 
services for war risk insurance patients and other beneficiaries of 
the Bureau of War Risk Insurance, including— 


reasonable burial expenses (not exceeding $100 for any patient dying in hos- 
pital). 


See act of July 19, 1919, 41 Stat., 175. 

The act of June 5, 1920, 41 Stat., 881, consolidated the appropria- 
tions for medical, surgical, and hospital services for beneficiaries of 
the Bureau of War Risk Insurance under one heading as a bureau 
appropriation. The consolidated appropriation carried the general 
provision for funeral expenses formerly carried by the bureau ap- 
propriation, but did not repeat the specific provision which had been 
carried by the Public Health Service appropriation. Accordingly, 
it was held that payment of funeral expenses by the Public Health 
Service from its allotment of the consolidated appropriation was 
subject to the rule laid down for the bureau in 27 Comp Dec., 388. 
See 27 Comp. Dec., 650. 

Formerly there was no authority of law, either in general statutes 
or in annual appropriation acts, for payment of funeral expenses 
of vocational trainees or for transportation of their remains. 26 
Comp. Dec., 536. The deficiency appropriation act of March 6, 
1920, 41 Stat., 504, included in the appropriation for expenses of 
vocational rehabilitation a provision for “funeral and other inci- 
dental expenses (including transportation of remains) of deceased 
trainees of the board.” This provision appears in subsequent annual 
appropriations for like expenses. 

Section 8 of the act of August 9, 1921, 42 Stat., 149, transferred 
to the Veterans’ Bureau the unexpended balances of appropriations 
of the former Bureau of War Risk Insurance and the Federal Board 
for Vocational Education hereinbefore referred to, with authority 
in the Director of the Veterans’ Bureau to expend them in such 
manner as he may deem necessary in carrying out the purposes of 
the act. 

Section 12 of the act of August 9, 1921, providing for deposit at 
interest in the Treasury of a certain unallotted portion of the com- 
pensation of patients or beneficiaries of the bureau who are receiv- 
ing treatment as inmates of a hospital, and for payment of such de- 
posits to the patient if living, or to his designated beneficiary or the 
personal representative of his estate if dead, expressly provides: 


That this paragraph shall not be so construed as to prevent. payment by the 
bureau from the amounts due to the decedent’s estate of his funeral expenses, 
* * * provided a claim therefor is presented by the creditors or by the person 
or persons who actually paid the same before settlement by the Veterans’ 
Bureau. 
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This section seems to contemplate that even in case a patient dies 
in hospital his funeral expenses are not necessarily payable, or at 
least are not wholly payable, by the United States. 

In the absence of any specific general statutory provision regulat- 
ing the payment of funeral expenses of patients and trainees of the 
Veterans’ Bureau and the lack of any specific restriction upon the 
use of the respective appropriations for funeral expenses, it is compe- 
tent for the Director to prescribe by regulation the conditions and 
limitations under which those appropriations shall be expended. 
Payment of such expenses is a matter of bureau administration and 
not one of legal right in the estates of deceased patients or trainees. 

You submit a copy of a regulation of this matter which it is your 
intention to issue. It provides for uniform payment within the pre- 
scribed limit of $100 of funeral expenses (including the preparation 
of the body) and, in addition, the expenses of transporting the 
bodies of all patients of the Bureau who die in a hospital or sana- 
torium and of all trainees who die while receiving training. The 
regulation is consistent with law and therefore is one within your 
authority to make. If it is promulgated, it will be accepted by this 
office as authority for payment of funeral expenses in the cases which 
it covers, in accordance with its conditions and limitations. 

While the regulation, as it stands, will be competent under the 
law, I deem it proper to call attention to what seems to be a discrimi- 
nation in favor of vocational trainees over other disabled ex-service 
men who are patients undergoing medical treatment. The regula- 
tion provides for payment of funeral expenses of all beneficiaries 
who die while receiving training and limits payments of expenses of 
patients to cases of death in hospital. If the two classes of bene- 
ficiaries are to stand upon the same footing, it would seem that pay- 
ment in the case of trainees should be limited to deaths in institu- 
tions away from the home of the trainee. Such a limitation would be 
nore in harmony with the theory that payment of funeral expenses 
is in the nature of bureau administration rather than a recognition 
of legal rights of beneficiaries. 


COURTS-MARTIAL—PROCEEDINGS APPROVED AND FINDING AND 
SENTENCE DISAPPROVED—EFFECT ON PAY. 


A naval officer in a foreign shore duty pay status who is tried by court-martial, 
found guilty, and sentenced to dismissal, which proceedings the Sec- 
retary of the Navy approves and which finding and sentence he disap- 
proves, occupies the same status as though found not guilty and is enti- 
tled to receive the foreign-shore-duty increase in pay for the period dur- 
ing which he performed no duty due to his arrest. 


Decision by Comptroller General McCarl, April 10, 1922. 


Lieut. Commander Philip J. Murphy (M. C.), U. S. Navy, applied 
March 14, 1922, for review of settlement No. 145260, dated February 
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16, 1922, Navy Department Division, this office, wherein was dis- 
allowed his claim for $59.17, foreign shore increase in pay for the 
period December 22, 1920, to March 2, 1921, checked against his 
account in the third quarter 1921. 

The claim was disallowed for the reason that “ decisions of the 
Comptroller of the Treasury have held that officers of the Navy while 
under arrest and attending trial for an offense for which they are 
found guilty are not entitled to sea pay,” and as claimant was found 
guilty of the offense for which tried he ‘s not entitled to foreign shore 
pay for the period in question during which, by reason of arrest, he 
performed no duty. 6 Comp Dec., 970, and 24 id., 351, are cited as 
authority. 

Appellant contends that by reason of the disapproval by the Sec- 
retary of the Navy of the findings of the court-martial board and of 
the sentence that he is entitled to the pay claimed. 

The Judge Advocate General reports that Lieutenant Murphy was 
tried by general court-martial January 29, 1921, on charges alleging 
malpractice (2 specifications), neglect of duty (1 specification), and 
scandalous conduct tending to the destruction of good morals (2 
specifications) ; that he was found guilty and sentenced by the court 
to be dismissed from the Navy; that on March 5, 1921, the convening 
authority approved the proceedings, findings, and sentence and re- 
ferred the case to the Secretary of the Navy for transmission to the 
President; that on May 3, 1921, the Judge Advocate General, after 
reviewing the case, made recommendation to the Chief of the Bureau 
of Navigation that the proceedings be approved, but that the findings 
and sentence be disapproved; that on May 9, 1921, the Chief of the 
Bureau of Navigation forwarded the record to the Secretary of the 
Navy with recommendations as made by the Judge Advocate Gen- 
eral; and that on May 13, 1921, the following action was taken by 
the Secretary of the Navy: 


The foregoing recommendations of the Judge Advocate General, concurred in 
by the Chief of the Bureau of Navigation, are approved. 


Section 1624, article 53, of the Revised Statutes provides: 


No sentence of a court-martial, extending to the loss of life or to the dis- 
missal of a commissioned or warrant officer, shall be carried into execution 
until confirmed by the President. All other sentences of a general court-mar- 
tial may be carried into execution on confirmation of the commander of the 
fleet or officer ordering the court. 


Section 9 of the act of February 16, 1909, 35 Stat., 621, provides: 


That the Secretary of the Navy may set aside the proceedings or remit or 
mitigate, in whole or in part, the sentence imposed by any naval court-martial 
convened by his order or by that of any officer of the Navy or Marine Corps. 


The decisions of the accounting officers and of the courts have long 
held that an officer of the Navy on duty afloat, who is suspended from 
duty and placed under arrest but not detached from his ship, is 
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entitled to sea pay during the period of suspension and arrest if 
acquitted of the offense charged. 25 Comp. Dec., 514. 

The final result of the proceedings places Lieutenant Murphy in 
the status of “ not guilty,” and he is entitled to all rights as an officer 
in that position. 

The same clause in the act of May 13, 1908, 35 Stat., 128, confers 
the additional pay for both “sea duty” and “shore duty beyond the 
continental limits of the United States,” and the same rule will apply 
to the shore duty increase in pay as has been applied to that for sea 
duty. : 

Upon this review the settlement is reversed, and $59.17 is certified 
as due claimant. 





SPECIAL CLERKS—POST OFFICE DEPARTMENT. 


The provision in section 2 of the act of July 21, 1921, 42 Stat., 144, requiring 
that certain classes of postal clerks in grade five be given designation and 
status of special clerks, is applicable only to those who held grade five on 
the date of the act, and not to a clerk who was promoted prior to that date 
from grade five to superintendent of station. 


Comptroller General McCarl to Postmaster General, April 11, 1922: 


I have your letter of March 27, 1922, as follows: 


T. E. Foss, on July 1, 1919, held the position of special clerk, $1,600 per annum, 
in the post office of Minneapolis, Minnesota. Under the Act of June 5, 1920, he 
was reclassified as a clerk of the fifth grade, $1,800 per annum, effective July 
1, 1920. On June 1, 1921, he was promoted to the position of superintendent of 
the Curtis Hotel Station of the Minneapolis, Minnesota, post office, and under 
the provisions of the Reclassification Act of June 5, 1920, was given a salary of 
$1,900 per annum, as the station to which he was assigned had less than four 
employees and the receipts were less than $100,000 per annum, the law stipu- 
lating that at such stations the superintendent shall receive a salary not greater 
than that of special clerk. 

Representations are made to the Department on behalf of Mr. Foss that, 
having been a special clerk on June 30, 1920, and who was on and after July 1, 
1920, assigned as a clerk to the fifth grade, he is entitled to the benefits con- 
ferred by Section 2 of the Act approved July 21, 1921, known as the Steenerson 
Act, and entitled to the designation and status of special clerk as therein indi- 
eated, from July 21, 1921. 

In view of the fact that on June 1, 1921, Mr. Foss was promoted from the 
position of clerk, fifth grade, to the position of superintendent of station, there 
is doubt as to the admissibility of the contention set up on his behalf, that he 
is entitled to the benefits of the Steenerson Act, by reason of the fact that on 
July 21, 1921, the date of the approval of the Act, he was not a clerk of the 
fifth grade, and your opinion thereon is therefore requested. 


Section 2 of the act of July 21, 1921, 42 Stat., 144, provides: 


hat as a reward for faithful and meritorious service special clerks may be 
appointed in the executive, finance, money order, postal savings, registry, mail- 
ing, and other divisions of first-class post offices. Clerks in the executive, 
finance, money order, postal savings, registry, and other divisions of first-class 
post offices who were designated as special clerks, finance clerks, cashiers, fore- 
men, bookkeepers, chief stamp clerks, chief mailing clerks, and stenographers 
on June 30, 1920, and who were, on and after July 1, 1920, assigned as clerks of 
grade five shall, from and after the passage of this Act, unless they were de- 
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moted for cause, be given the designation and status of special clerks, and 
assigned to the first or second grade: Provided, That clerks who have been 
designated as special clerks shall not be demoted except for cause. 

The second clause of this section relates only to those employees 
who on June 30, 1920, were holding a designation that was not con- 
tinued under the reclassification act of June 5, 1920, 41 Stat., 1045, 
such as special clerks, finance clerks, ete., and who from July 1, 1920, 
to. July 21, 1921, held the designation of clerk of grade five. See 
my decision to you dated February 9, 1922. 

In the case here presented the employee was promoted from clerk 
of grade five to superintendent June 1, 1921, and therefore was not 
holding the designation of clerk of grade five on July 21, 1921. 
Accordingly, the second clause of the section in question has no ap- 
plication to his case and you are not required or authorized under 
the law to give him the designation of special clerk as of July 21, 
1921. Whether he may now be appointed special clerk as a reward 
for faithful and meritorious service under authority of the first 
clause of the section is a matter for administrative determination. 








TRANSPORTATION OF DEPENDENTS OF NAVAL OFFICERS. 






When transportation requests, furnished a naval officer for transportation of 
his dependents, are not used because of preference for other routes of 
travel no reimbursement for the cost of transportation is authorized. 


Decision by Comptroller General McCarl, April 11, 1922: 

Lieut. Alexander S. Wotherspoon, United States Navy, applied 
February 27, 1922, for review of settlement No. 111038, dated Janu- 
ary 16, 1922, Navy Department Division, this office, wherein was 
disallowed his claim for reimbursement for transportation of de- 
pendent from Boston, Mass., to Annapolis, Md., in September, 1921. 

The claim was disallowed for the reason that transportation re- 
quests were issued for this transportation, and, furthermore, that no 
receipts were furnished for transportation purchased from personal 
funds. 






















It appears that transportation requests were issued by Lieut. 
Arthur Shock (S. C.), United States Navy, for railroad ticket, via 
New York, New Haven & Hartford, Baltimore & Ohio, and Mary- 
land Electric from Boston to Annapolis, and for lower berth from 
Boston to Baltimore, and that the requests were returned by appel- 
lant after the travel had been performed, the reason assigned for the 
return being that his wife was unable to use them “as it was im- 
practicable to travel over the Baltimore & Ohio Railroad.” 

The act of May 18, 1920,°41 Stat., 604, provides: 

Sec. 12. That hereafter when any commissioned officer, noncommissioned 
officer of the grade of color sergeant and above, including any noncommissioned 
officer of the Marine Corps of corresponding grade, warrant officer, chief petty 
officer, or petty officer (first class), having a wife or dependent child or 


children, is ordered to make a permanent change of station, the United States 
shall furnish transportation in kind from funds appropriated for the transpor- 
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tation of the Army, the Navy, the Marine Corps, the Coast Guard, the Coast 
and Geodetic Survey, and the Public Health Service to his new station for the 
wife and dependent child or children: * * *, 

In so far as appears the impracticability to travel over the railroad 
designated was a personal matter. 

It is for the Government to determine the route and by what 
carrier the transportation is to be furnished, and if a routing is 
selected which is impracticable in fact, the duty devolves on the 
officer, in whose behalf issued, to state the objections in order that 
the Government may have an opportunity to consider the objections 
raised and correct the routing. Failing in this respect, and the 
transportation having been offered and refused, no claim arises 
against the Government under the act of May 18, 1920, for reim- 
bursement for transportation purchased from personal funds. 

Upon this review no differences are found and the settlement is 
sustained. 


PERMANENT GUARD HOUSE—WALTER REED HOSPITAL. 


The use of the appropriation “ Construction and repair of hospitals, 1922,” for 
erection of a permanent guard house at Walter, Reed Hospital, costing 
$28,000, is prohibited by section 1136, Revised Statutes, the $20,000 limit 
therein set as the cost of permanent buildings which might be erected with- 
out special authority from Congress having been superseded by the $30,000 
limit in the proviso in act of May 17, 1917, 40 Stat., 58, only as to perma- 
nent buildings for use “as an Army hospital.” 


Comptroller General McCarl to the Secretary of War, April 12, 1922: 

I have your letter of April 3 requesting decision whether the ap- 
propriation “Construction and repair of hospitals, 1922,” may be 
used to construct a permanent guard house at Walter Reed Hospital 
at a cost of $28,000. 

The appropriation in question was made in the act of June 30, 
1921, 42 Stat., 84, and is in the following terms: 


For construction and repair of hospitals at military posts already estab- 
lished and occupied, including all expenditures for construction and repairs 
required at the Army and Navy Hospitals at Hot Springs, Arkansas, and for 
the construction and repair of general hospitals and expenses incident thereto, 
and for additions needed to meet the requirements of increased garrisons, und 
for temporary hospitals in standing camps and cantonments; for the altera- 
tion of permanent buildings at posts for use as hospitals, construction and 
repairs of temporary hospital buildings at permanent posts, construction and 
repair of temporary general hospitals, rental or purchase of grounds, and 
rental and alteration of buildings for use for hospital purposes in the Dis- 
trict of Columbia and elsewhere, including necessary temporary quarters for 
hospital personnel, outbuildings, heating and laundry apparatus, plumbing, 
water and sewers, and electric work, cooking apparatus, and roads and walks 
for the same, $900,000. 


Section 1136, Revised Statutes, provides: 


Permanent barracks or quarters and buildings and structures of a permanent 
nature shall not be constructed unless detailed estimates shall have been pre- 
viously submitted to Congress, and approved by a special appropriation for the 
same, except when constructed by the troops; and no such structures, the cost 
of which shall exceed twenty thousand dollars, shall be erected unless by special 
authority of Congress. 
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The appropriation for the construction and repair of hospitals for 
the fiscal year 1918, provided specifically for the expenditure of 
$90,000 to enlarge the Walter Reed General Hospital with a proviso 
as follows: 


That no building or structure of a permanent nature, the cost of which shall 
exceed $30,000, shall hereafter be erected for use as an Army hospital unless 
by special authority of Congress. Act of May 12, 1917, 40 Stat., 58. 


It has been suggested that this provision supersedes the provision 
hereinbefore quoted from section 1136, Revised Statutes, in so far as 
expenditures from the appropriation “ Construction and repair of 
hospitals” are concerned, but it is apparent the purpose and effect 
of said proviso was more limited, to wit, to buildings or structures 
“for use as an Army hospital.” The proposed guardhouse is to be a 
bIlding or structure of a permanent nature. Therefore, it comes 
within the purview of section 1136, Revised Statutes, and the pro- 
visions of said section must be held applicable to it. With reference 
to the erection of a building “ for use as an Army hospital” the pro- 
viso in the act of May 12, 1917, may be regarded as superseding the 
provision in section 1136, Revised Statutes. But to hold that said 
proviso supersedes the provisions of section 1136 in the matter of all 
expenditures from the appropriation “Construction and repair of 
hospitals,” would result in the holding that said appropriation is not 
available for the construction of any building or structure of a per- 
manent nature, except such as is designed “ for use as an Army hos- 
pital.” From the terms of the appropriation I am constrained to 
hold that it was not intended to be so restricted but that it was in- 
tended to be available for other construction work at hospitals such 
as the erection of small buildings to be used not as but in connection 
with hospitals subject, of course, to other statutory restrictions or 
limitations. The provisions in the act of May 12, 1917, prohibiting 
the erection, without special authority of Congress, of any building 
or structure of a permanent nature, the cost of which shall exceed 
$30,000, “for use as an Army hospital,” can not be construed to 
authorize the erection without regard to the provisions of section 
1136, Revised Statutes, of a permanent building, the cost of which 
shall not exceed $30,000, for use other than as an Army hospital. 

The question submitted is answered in the negative. 


AVIATION PAY—STUDENT OFFICERS AT GENERAL STAFF 
COLLEGE. 


Duty as a student officer at the General Staff College, Washington, D. C., is not 
duty requiring participation regularly and frequently in aerial flights, and 
the fact that an officer of the Air Service while so assigned did, in fact, 
participate in frequent aerial flights does not entitled him to the increase 
for aviation duty. 





ERE RR TT OR ETI 





ee a 














DECISIONS OF THE COMPTROLLER GENERAL. 569 


Comptroller General McCarl to Maj. E. O. Hopkins, United States Army, 
April 12, 1922: 


I have your letter of February 21, submitting for decision voucher 
stated in favor of Lieut. Col. Clarence C. Culver, Air Service, United 
States Army, for flying pay for the period October 1, 1921, to Janu- 
ary 31, 1922, while on duty as a student officer at the General Staff 
College, Washington, D. C., pursuant to paragraph 25, War Depart- 
ment Special Orders No. 183-O, dated August 9, 1921, which 
provides : 

25. Each of the following-named officers is relieved from his present assign- 
ment and duties, to take effect at such time as will enable him to comply with 
this order, and will report to the commandant General Staff College for duty as 


student officer, 1921-1922 course, on the date specified after his name: 
Lieutenant Colonel Clarence C. Culver, Air Service, August 15, 1921. 


It appears that Colonel Culver was announced as on duty requir- 
ing him to participate regularly and frequently in aerial flights from 
December 9, 1916, by paragraph 291, War Department Special 

, » Dy paragrap , Pp 1 

Orders No. 5, dated January 6, 1917; that by paragraph 31 of War 
Department Special Orders No. 172, date July 26, 1917, he was rated 
as a junior military aviator; and that by Personnel Orders No. 228, 
dated office of Chief of Air Service, October 5, 1920, he was rated 
airplane pilot pursuant to the provisions of section 13a of the act 
of June 4, 1920, 41 Stat., 768, and of paragraph 2 (a) section IV, 
War Department General Orders No. 49, of 1920. 

Colonel Culver has certified that during the period for which 
flying pay is claimed he was on duty requiring regular and frequent 
participation in aerial flights, and that during such period he par- 
ticipated in regular and frequent flights as prescribed by General 
Orders No. 49, War Department, 1920. Your doubt as to the 
propriety of payment arises by reason of the fact that student 
officers of the General Staff College are not in fact on duty requiring 
actual flying in aircraft. 

Section 13-a of the act of June 4, 1920, provides in part as fol- 
lows: 

* * * Provided, That not to exceed 10 per centum of. the officers in each 
grade below that of brigadier general who fail to qualify as aircraft pilots or as 
observers within one year after the date of detail or assignment shall be per- 
mitted to remain detailed or assigned to the Air Service. Flying units shall 
in all cases be commanded by flying officers. Officers and enlisted men of the 
Army shall receive an increase of 50 per centum of their pay while on duty 
requiring them to participate regularly and frequently in aerial flights; and 


hereafter no person shall receive additional pay for aviation duty except as 
prescribed in this section: * * * 


In circular letter dated December 2, 1920, from the Chief of Air 
Service to commanding officers of all Air Service activities, it was 
stated : 


The chief of the Air Service considers that any officer holding a flying rating 
is on duty which requires his participation in regular and frequent flights ne 
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matter what the nature of such duty may be. This because of the fact that 
it is manifestly to the benefit of the service that officers who hold flying ratings 
participate regularly and frequently in flights in order that they may not 
become out of practice, but said interpretation of the law and regulations in 
no way covers the case of nonflying officer. 

Paragraph 1269}, Army Regulations, as amended by changes No. 
122, dated December 31, 1921, provides: 

All officers of the Air Service, including those regularly detailed therein, who 
are rated in accordance with regulations and orders as pilots of airplanes or 
airships, except those found disqualified upon examination made in accordance 
with the provisions of Army Regulations 40-110, shall be required, while on 
a duty status, to participate regularly and frequently in aerial flights as pilots 
whenever flying facilities are available. The announcement of the Chief of 
the Air Service that such officer is rated as airplane pilot or airship pilot 
shall serve to announce the officer so rated as being on duty requiring him 
to participate regularly and frequently in aerial flights. 

The question is whether Colonel Culver, having been relieved 
from his then existing assignment and duties, and assigned to the 
General Staff College as a student officer having no connection with 
flying, is notwithstanding the terms of the order and the character 
of duty devolving upon him, still on duty requiring regular and 
frequent participation in aerial flights. 

Regular and frequent participation in aerial flights is no part of 
the duty of a student officer at the General Staff College. Officers 
of the infantry, cavalry, artillery, or other branches of the Army. 
attending the General Staff College as student officers are not re- 
quired to participate in flights and no more is required of a student 
officer of the Air Service who has qualified as an airplane pilot. 

If in the administrative view continuous flying is necessary to 
maintain an airplane pilot’s efficiency, consideration should be given 
that fact in the assignment of officer to duty. And if paragraph 
12693, Army Regulations, has for its purpose to require an officer 
holding a flying rating to continue practice in the accomplishment 
of flying notwithstanding the duties that may be assigned him not 
requiring flying in their performance, that is a requirement ad- 
dressed to the personal fitness of the officer, and not a duty as- 
signment entitling to flying pay. Such a requirement does not 
have the effect of making regular and frequent participation in 
aerial flights a part of any duty that may be assigned him, when 
such flying is not a part of the duties of officers of other branches of 
the Army assigned to the same duty. And see 26 Comp. Dec., 539, 
respecting voluntary flights. 

It is concluded, therefore, that regular and frequent participa- 
tion in aerial flights was no part of the duty of Colonel Culver while 
assigned as a student officer to the General Staff College; and that 
the flights made by him while so assigned did not continue him in 
a flying status for pay purposes. 


You are not authorized to pay the voucher. 
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RETIRED OFFICERS AND ENLISTED MEN OF ARMY AND NAVY 
HOLDING CIVIL POSITIONS. 


Retired officers or enlisted men of the Army or Navy are not prohibited by 
the act of July 31, 1894, 28 Stat., 205, or the act of May 10, 1916, as amended, 
39 Stat., 120, 582, from holding a Government position or office, provided 
neither the retired pay nor the salary attached to the position or office 
amounts to $2,500, the aggregate of the two being immaterial. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
April 15, 1922: 


I have your letter of April 3, 1922, as follows: 


Section 2 of the act of Congress approved July 31, 1894 (28 Stat., 205), pro- 
vides as follows: 

“No person who holds an office the salary or annual compensation attached 
to which amounts to the sum of two thousand five hundred dollars shall be ap- 
pointed to or hold any other office to which compensation is attached unless 
specially heretofore or hereafter specially authorized thereto by law; 

“ But this shall not apply to retired officers of the Army or Navy whenever 
they may be elected to public office by and with the advice and consent of the 
Senate.” 

Your opinion as to the meaning of the provisions of this section is desired 
on the following questions: 

1. Do the provisions of this section apply to officers and enlisted personnel of 
the Army or Navy who may be receiving retired pay of less than $2,500 per 
annum? 

2. If the provisions of the section in question do apply to such officers and 
enlisted personnel, may they draw such a salary as, combined with their retired 


pay, will not exceed $2,500 per annum? 
Your opinion is desired in order that we may properly interpret the decision 
recently rendered in the case of Lieutenant Colonel C. N. Barney. 


The questions are answered in order as follows: 

1. If the salary or compensation of the office to which the retired 
officer or enlisted man is to be appointed does not amount to $2,500 
per annum the quoted provision of the act of July 31, 1894, does not 
apply. 

If the said salary or compensation amounts to $2,500 per annum 
the statute prohibits anyone holding it from holding any other office 
with compensation attached, including office on the retired list of 
the Army or Navy. In other words, if either the civilian office or 
the office on the retired list has attached to it salary or compensation 
amounting to $2,500 per annum the statute prohibits the incumbent 
from being appointed to or holding the other office with compensa- 
tion attached. 

2. If neither the retired pay nor the salary or compensation of the 
other office amounts to $2,500 per annum, both may be received by 
one and the same person without regard to their aggregate amount, 
the act of May 10, 1916, as amended by act of August 29, 1916, 39 
Stat., 582, which limits the aggregate payment of two or more salaries 
to one person to $2,000 per annum, not applying to retired officers 
and enlisted men of the Army or Navy. 
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HOLIDAYS—PER DIEM EMPLOYEES OF DISTRICT OF COLUMBIA. 


Per diem employees of the District of Columbia are entitled to be paid for 
Armistice Day, November 11, 1921, without the rendition of service upon 
that day, being entitled under the act of August 31, 1918, 40 Stat., 953, to 
leave of absence with pay on holidays to the same extent as per annum em- 
ployees and said day having been made a legal holiday in the District of 
Columbia, but per diem employees who were required to work on that day 
are not entitled to double compensatien. 


Decision by Comptroller General McCarl, April 15, 1922: 

The Chief of the State and Other Departments Division of this 
office submitted April 6, 1922, memorandum decision that per diem 
employees of the District of Columbia who performed no service 
on November 11, 1921, are entitled to pay for that day, and that such 
employees who worked on that day are entitled to two days’ pay 
therefor. 

The act of August 31, 1918, 40 Stat., 953, provides: 

Sec. 5. That all per diem employees and day laborers of the District of Co- 
lumbia who have been regularly employed for fifteen working days next pre- 
ceding such days as are legal holidays in the District of Columbia, and whose 
employment continues through and beyond said legal holidays, shall be granted 
such leave of absence with pay as is granted the regular annual employees of 
the District of Columbia for said legal holidays. 

November 11, 1921, was a legal holiday in the District of Colum- 
bia. Since the act quoted put per diem employees on the same foot- 
ing as per annum employees, as far as leave of absence with pay on 
legal holidays is concerned, the decision that per diem employees of 
the District of Columbia are entitled to pay for November 11, 1921, 
subject to the requirements of the act of August 31, 1918, is approved. 

If the duties of a per annum employee had been such that he 
could not be spared on November 11, 1921, and he had been re- 
quired to work on that day, he would not have been entitled to any 
extra pay for his services. Since the per diem employees are on the 
same basis as the per annum employees, and since there is no statu- 
tory authority to pay the per diem employees for November 11, 
1921, any more than one day’s pay, the decision that a per diem 
employee who worked on November 11, 1921, is entitled to double 
pay for that day is disapproved. 


a 


DAMAGES TO PRIVATE PROPERTY BY ARMY. 


Where due to the negligence of the driver of an Army truck a collision oc- 
curs, damaging a private truck and causing it to damage a fence, the 
owner of the private truck is entitled to receive as a measure of the dam- 
age sustained by him payment for the damage to his truck, and also the 
damage to the fence for which he was jointly liable and which he had paid 
to the owner of the fence. 


Decision by Comptroller General McCarl, April 18, 1922: 
The People’s Baking Co. requested March 25, 1922, review of set- 


Oaks 


tlement No. 136347, dated March 7, 1922, wherein the War Depart- 
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ment Division of this office disallowed its claim for $27.50 as reim- 
bursement of amount paid to P. F. Davar as damage to his fence 
caused through the collision of an Army automobile and claimant’s 
delivery truck at the intersection of Scott and Lombard Streets, 
San Francisco, Calif. 

The Army automobile was proceeding west on Lombard Street De- 
cember 23, 1920, at a rate of speed estimated to have been fifteen 
miles an hour; upon reaching the intersection of Scott Street a 
wagon appeared in front of the machine, and to avoid a collision 
therewith the automobile swerved into Scott Street. The streets 
were slippery, and the machine skidded, colliding with the rear end 
of a delivery truck, operated by the People’s Baking Co., which 
had just crossed from Lombard Street. The momentum was suffi- 
cient to force the delivery truck across the sidewalk and into a 
fence belonging to P. F. Davar. The damage to the truck amounted 
to $92.50, and the damage to the fence amounted to $27.50. The 
People’s Baking Co. reimbursed the owner, and has filed his receipt 
for $27.50 for the damage to his fence. It has submitted a claim 
in the total sum of $120 against the United States for damages aris- 
ing out of the collision. 

The claim was acted upon by a board of officers, who found that 
the damage occurred through the negligence of the driver of the 
Army truck; that the amount of damage to the truck was $92.50 and 
the amount of damage to the fence was $27.50; and recommended 
that the People’s Baking Co, be allowed the sum of $120 in full satis- 
faction for all claims resulting from the collision. The recommenda- 
tions were approved February 25, 1922, by the Secretary of War 
and the claim referred to the General Accounting Office for settle- 
ment. In the settlement made March 7, 1922, of which review is 
requested, the War Department Division, under the act of June 5, 
1920, 41 Stat., 965, allowed the People’s Baking Co. $92.50 as re- 
imbursement for the amount of damage to the truck, but refused to 
allow the company $27.50 as reimbursement of amount paid as 
damage to the fence on the ground that the amount could only be 
allowed to the owner of the fence. 

The claim asserted by the People’s Baking Co. for $27.50 as the 
amount paid for the damage to the fence represents actual damage 
sustained by the company through the collision as much as the dam- 
age to the truck. All persons jointly concerned in the negligence 
which causes an injury are liable therefor, although but one of them 
is guilty of the negligent act causing the injury. 29 Cyc., 487. The 
innocent person jointly concerned in the negligence which caused 
the injury has the right to pay the amount of the actual damage 
resulting therefrom and recover the payment from the one guilty 
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of the negligent act. As to him the amount paid arises through actual 
damage because made primarily liable in damages to the person 
injured and not through subrogation. 


Upon review of the matter the settlement is modified and $27.50 
is certified due claimant. 


SALES OF SURPLUS WAR SUPPLIES—DAMAGES. 


The proceeds of sales of surplus war supplies, held in special deposit, are only 
available to pay the expenses of the sale, to refund amounts received in 
payment for goods not delivered, to refund purchase price of goods returned 
because of breach of condition or warranty resulting in a rescission of the 
sale contract, or to compensate for losses resulting from a breach of war- 
ranty as to condition or quality of the goods sold and delivered. 

Claims for damages resulting from the failure of the Government to deliver to 
purchaser of surplus war supplies the full quantity contracted for, payment 
having been made only for the goods actually delivered, is not such a 
claim as may be paid from the proceeds of the sale of like material when 
held in a special deposit account, and relief can only be obtained by sub- 
mission to Congress, 


Comptroller General McCarl to the Secretary of War, April 18, 1922: 


I have your letter of March 27, received in this office April 4, 
requesting decision of a question presented as follows: 


On July 24, 1919, the Surplus Property Division of the Quartermaster Corps 
advertised for sale and requested proposals for some 14,615,444} yards of gray 
gauze, located at Atlanta, Ga., and other places. Among other proposals re- 
ceived was that of S. Silberstein & Son, New York, N. Y., who submitted a bid, 
as follows: 

500,000 yards @ .09434 
500,000 yards @ .09384 
165,444} yards @.09304 


their bid price amounting in the aggregate to $109,482.75. 

On August 7, 1919, the selling officers of the Government sent to the pur- 
chaser what is known as “ Form 13,” wherein the offer of the purchaser was 
accepted and they were thereupon awarded the material at the prices named. 
Subsequently, the entire lot, in excess of 14,000,000 yards, was awarded to 
various other purchasers. Partial deliveries were made on this contract until 
November 29, 1919, when the purchaser was notified that no more of the mate- 
rial was on hand. At the time the purchaser was notified that there was no 
longer any of the material on hand there still remained undelivered on its con- 
tract 427,569} yards. 

The purchaser claims that the entire amount of material contracted to be 
purchased from the Government had been resold by it and that upon the failure 
of the Government to deliver the portion above set forth, the purchaser was 
damaged in the sum of $30,425.61, which represents the difference between what 
the purchaser’s vendee was required to pay for material of a like character and 
the price at which the Government had agreed to sell the same to the purchaser. 

It will be noted that at the time the contract of sale was made with the pur- 
chaser, the United States had the material on hand in sufficient quantity to dis- 
charge the obligation of the contract, but instead of delivering the material to 
the purchaser, diverted it to other persons, thus committing a breach of its con- 
tract with S. Silberstein & Son. 

It is the judgment of this office that the above constitutes a valid claim 
against the United States and your advice is asked as to whether or not 
the same is a proper claim to be paid out of funds arising from the sale of ma- 
terial of a like nature in the hands of the War Department. 

You are further advised that there are funds in the hands of the disbursing 
officers of the War Department carried in special deposit accounts arising from 
the sale of material of a like character,-out of which this claim could be paid 
in accordance with decision of your office, if in your opinion the claim is a 
valid one against the United States. 





a 


oad iba 









ust 








DECISIONS OF THE COMPTROLLER GENERAL. 575 






The facts suggest that whatever there is in the nature of a claim 
has as its basis erroneous action by Government officers or employees. 
It is obvious that if the responsibility of the United States is as- 
serted because of such actions, the matter is of the class that is sub- 
mitted to Congress for relief and may not be termed a claim against 
the United States in the settlement of which the public moneys may 
be used without submission of the specific claim to Congress. See 
also 1 Comp. Gen., 149; id., 540; 27 Comp. Dec., 594. 

Unless otherwise specifically provided by law, moneys received as 
proceeds from sales of surplus Government property may be ex- 
pended for no other purpose than (1) to pay expenses of sale, (2) 
to refund amount received in payment for goods not delivered, (3) 
to refund purchase price of goods returned to Government because 
of breach of a condition or warranty resulting in a rescission of the 
contract of sale, and (4) to compensate for losses resulting from a 
breach of warranty as to condition or quality of the goods sold and 
delivered. See 1 Comp. Gen., 318, 374, 380, and 484. 

In the case here presented the claim is for damages alleged to 
have resulted from a breach of the covenant as to the quantity of 
goods to be delivered. It is not alleged that the Government did 
not deliver all goods paid for, nor that the goods delivered were 
not as represented, and the damage claimed can in no sense be re- 
garded as a part of the expenses of sale. Therefore the claim is not 
within any of the four classes mentioned in the preceding para- 
graph, and the proceeds of sale are not available for its payment. 


COMMUTATION ALLOWANCES AND BONUS TO EMPLOYEES TRANS- 
FERRED TO VETERANS’ BUREAU. 


The restriction in the acts of March 4, 1921, 41 Stat., 1374, and December 15, 
1921, 42 Stat., —, against the use of the appropriations of the Veterans’ 
Bureau for payment of commutation of quarters, heat, light, subsistence, 
or laundry to any employees other than commissioned medical officers, 
extends to employees transferred to that Bureau from the Public Health 
Service by Executive Order issued under authority of section 9 of act of 
August 9, 1921, 42 Stat., 150, but does not prohibit furnishing such em- 
ployees allowances in kind, nor payment to them of the actual cost of 
such allowances when procured otherwise. 

Employees of the Public Health Service transferred to the United States Vet- 
erans’ Bureau by Executive Order issued under authority of section 9 of 
act of August 9, 1921, 42 Stat., 150, retain their right to the $240 bonus 
subsequent to such transfer. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

April 19, 1922: 

I have your letter of April 14, 1922, referring to a prospective 
Excutive order which will transfer to the Veterans’ Bureau certain 
designated Public Health Service hospitals and civilian personnel 
engaged in caring for disabled veterans of the World War, and 
7920°—22—Vol. 1——38 
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requesting decision whether in case the proposed transfer is made 
you will be authorized to pay from bureau appropriations to the 
personnel so transferred the same pay and allowances they are now 
receiving under regulations of the Public Health Service from allot- 
ments of the bureau appropriation made to that service. 

You refer specifically to pharmacists, nurses, dieticians, adminis- 
trative assistants, reconstruction aids, and attendants. Under Pub- 
lic Health Service regulations of 1920 former pharmacists who were 
designated as administrative assistants were allowed, in addition to 
their pay, longevity increase of pay, quarters, heat and light in kind, 
or commutation thereof, and allowance upon change of station of the 
actual expense of packing and drayage of baggage and personal 
effects within prescribed limits and transportation of same on Gov- 
ernment bill of lading. Female nurses, dieticians and reconstruction 
aids were allowed quarters, heat and light, subsistence, and laundry, 
in kind or commutation thereof. Attendants were allowed quarters, 
fuel, light, subsistence, and plain laundry, medicines, and medical 
attendance, but there was no provision for commutation of such 
expenses. In this connection see 27 Comp Dec., 745. 

The appropriation for medical and hospital services for the Bureau 
of War Risk Insurance made by the act of March 4, 1921, 41 Stat., 
1374, subject to allotment to the Public Health Service, contained the 
following proviso: 

That no part of the money hereby appropriated shall be used for the pay- 
ment of commutation of quarters, subsistence and laundry or quarters, heat and 


light and longevity to any employee other than the commissioned medical officers 
provided for by statute. , 


The same proviso appears in a like appropriation made by the 
act of December 15, 1921, 42 Stat., 330. 

By an amendment to the Public Health Service regulations ap- 
proved by the President March 31, 1922, all commutation of quarters, 
heat and light, subsistence and laundry was dropped from the regu- 
lations, but allowance of those items in kind was continued as to 
some of the employees, with a provision that if the items could not be 
furnished in kind they might, under prescribed authority, be pro- 
cured otherwise and the expense to a stated amount be reimbursed to 
the employee. 

The Director of the Veterans’ Bureau is authorized to determine 
and fix the compensation and allowance of bureau employees, subject 
to statutory restriction of that authority. The question for decision 
by the Comptroller General on this submission is whether the statu- 
tory prohibition against payment from the bureau appropriation for 
“commutation” of quarters, etc., also prohibits reimbursement to 
these employees of actual expense of those items to the prescribed 
maximum fixed by the amended Public Health Service regulations. 
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The term “commutation” has a fixed and definite meaning in this 
connection. It is the allowance and payment of a fixed sum in lieu 
of furnishing the quarters, etc., in kind, or reimbursing the actual 
cost of those items in case they can not be furnished in kind. The 
commutation is fixed and payable regardless of the amount of ex- 
pense actually incurred, or whether any expense is in fact incurred. 
It may result in profit to the employee, thus indefinitely increasing 
his pay, while furnishing the items in kind or reimbursing actual 
expense only can not so result. 

Whatever may have been the intention of Congress in placing 
the restriction aforesaid upon bureau appropriations the word “com- 
mutation” can not properly be broadened by construction of this 
office to cover the furnishing of the articles in kind, or reimburse- 
ment of the actual expense if they are otherwise properly procured. 

You also request decision whether those employees of the Public 
Health Service included in the proposed transfer who have been 
drawing the bonus of $240 per year, allowed with certain exceptions 
to civilian employees of the United States, may continue to draw the 
same after transfer to the Veterans’ Bureau. 

The transfer of these employees will be effected by virtue of au- 
thority conferred upon the President by section 9 of the act of Au- 
gust 9, 1921, 42 Stat., 150. It is part of the statutory plan for or- 
ganizing the Veterans’ Bureau, and for reasons stated in 1 Comp. 
Gen., 152, I feel justified in holding that the employees carry with 
them into the Veterans’ Bureau the right to the bonus which they 
had in the Public Health Service. 

You are accordingly authorized to continue, in your discretion, 
the former pay and allowance, including the $240 bonus, of any of 
the aforementioned Public Health Service hospital employees who 
‘may be included in the proposed transfer of hospitals of that service 
to the Veterans’ Bureau. 


TERMINATION OF FEDERAL CONTROL OF RAILROADS—PAYMENT 
OF GUARANTIES. 


The payment to a railroad of an amount as guaranty under section 209 of the 
Transportation act, 1920, upon a certificate by the Interstate Commerce 
Commission that it had made a final determination of the amount so due, 
does not preclude the reopening of the settlement and the making of an 
additional payment upon a further certificate by said Commission that an 
additional sum is due, and satisfactory explanation being furnished for the 
failure to include the additional sum claimed in the original certificate and 
settlement. 


Decision by Comptroller General McCarl, April 19, 1922: 

Under date of March 20, 1922, the Secretary of the Treasury 
transmitted to this office for consideration a certificate from the In- 
terstate Commerce Commission to him reading as follows: 


1. The Interstate Commerce Commission, hereinafter called the commission, 
hereby certifies that the Buffalo, Rochester and Pittsburgh Railway Company, 
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a corporation of the States of New York and Pennsylvania, hereinafter called 
the carrier, is a carrier as defined in paragraph (a) of section 209 of the trans- 
portation act, 1920; that the carrier filed with the commission on or before 
March 15, 1920, a written statement that it accepted all of the provisions of the 
said section 209. 

2. The commission has ascertained and hereby certifies to the Secretary of 
the Treasury that the amount of sixty-one thousand ninety-three dollars and 
twenty-one cents ($61,093.21) is due the carrier in addition to any other sum 
or sums heretofore certified in its favor under paragraphs (h) and (g) of said 
ee 209, in order to make good to it the guaranty provided by said sec- 
tion 209. 

3. The commission has made final determination, as aforesaid, of the amount 


of the guaranty provided for by section 209 of the transportation act, 1920. 
Dated this 17th day of March, 1922. 


Paragraph 4 of the certificate made in this case under date of Janu- 
ary 11, 1922, reads: 


The commission hereby certifies that the amount necessary to make good to 
said carrier the guaranty provided by section 209 of the transportation act, 
1920, in addition to the amount of advances heretofore certified under section 
209 (h) and partial payments heretofore certified under section 209 (g) as 
amended by section 212, is one hundred and sixty-one thousand, two hundred and 
seventy-one dollars and twenty-six cents ($161,271.26). 

The commission has made final determination as aforesaid of the amount of 
the guaranty provided for by section 209 of the transportation act, 1920. 


Based upon the certificate of January 11, 1922, settlement was 


aa, * 


made in the State and Other Departments Division of the General 
Accounting Office by certificate No. 2903, dated January 11, 1922 


ame 


wherein the sum of $161,271.26 was allowed as “final payment” 
under section 209 (g) transportation act, 1920, as amended by the 


act of February 26, 1921, 41 Stat., 1145, and the amount allowed 
therein has been paid. 


Accompanying the certificate of March 17, 1922, is a letter of same 


date from Commissioner Meyer to the Secretary of the Treasury read- 
ing as follows: 


We are sending you to-day through the regular channels an original and 
two copies of a certificate covering a supplemental amount of $61,093.21 due 
the Buffalo, Rochester, and Pittsburgh Railway Company in final settlement 
under the provisions of section 209 of the transportation act, 1920. 

This certification is supplemental to our certificate A—608, dated January 11, 
1922 (which latter certificate indicated that we had made a final determination 
of the amount due the carrier), for the reason that the carrier has, since 
January 11th, made a supplemental claim for the amount above indicated. 

The additional amount claimed is on account of additional compensation due 
under the provisions of section 4 of the Federal control act as authorized 
under the provisions of paragraph 1 of subdivision (c) of section 209 of the 
transportation act, 1920, with respect to eight hundred 55-ton hopper bottom 
coal cars allocated to the carrier by the Director General of Railroads on Janu- 
ary 15, 1920, which amount the carrier failed to make claim to cover in its pre- 
vious returns filed with us and as to which no record apparently had been made 
in the carrier’s road and equipment accounts that would enable our Bureau of 
Finance to detect the acquisition of the equipment. 

The supplemental claim, however, has been verified through the Director 
General of Railroads as a legitimate claim and is one which would have un- 
questionably been allowed by us in our previous certificate of January 11, 1922, 
had the amount been included in the carrier’s original claim or had the cost of 
equipment been lodged in its road and equipment accounts, thereby enabling us 
to detect the acquisition thereof. We have ascertained that the Railroad Ad- 
ministration did allow the carrier interest at 6 per cent per annum on the cost 
of said equipment from January 15th to February 29, 1920, or from the date 
of the allocation to the date that Federal control terminated, and as to which 
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the commission should certify interest on the cost thereof for the period of 


the guaranty (six months) at 6 per cent per annum, which the above-mentioned 
certificate covers. 


Upon a review of the matter in the light of the additional facts now 
appearing as evidenced by the certificate of March 17, 1922, and the 
letter of explanation accompanying the same, and in view of the 
statutory provisions involved, the settlement of January 11, 1922, 
is reopened and a difference of $61,093.21 is hereby certified due the 
Buffalo, Rochester & Pittsburgh Railway Co. 


LEASES—RENEWAL AT INCREASED RENTALS. 


A provision in a lease giving either party the right to terminate the lease upon 
sixty days’ written notice does not give either party the right to change the 
terms of the lease during the period of occupancy, and unless and until the 
tenancy is terminated and the premises vacated in pursuance of proper notice 
the terms and conditions of occupancy remain unchanged, and any agree- 
ment on the part of a Government officer to pay increased rental is null 
and void. 


Decision by Comptroller General McCarl, April 22, 1922: 


The settlements No. 66798, of July 12, 1921, and 67379, of August 
16, 1921, War Department Division, this office, of the accounts of 
William P. Stokey, major, Corps of Engineers, for the period from 
July 1, 1920, to December 31, 1920, passed for credit vouchers No. 49, 
August, 1920; No. 133, September, 1920; No. 131, October, 1920; No. 
78, November, 1920; and No. 65, December, 1920, covering rent at 
the rate of $46 per month paid to the Masonic Temple Co., of Zanes- 
ville, Ohio, for office quarters occupied by the Engineer Department 
of the Army for the period from July 1, 1920, to November 30, 1920. 

It appears that the tenancy in question was created under a lease 
dated February 11, 1920, covering the period from January 1, 1920, 
to June 30, 1920, at a monthly rental of $37.50, with an option in 
the Government to renew under the same terms and conditions for a 
period not extending beyond December 31, 1920. 

Relying upon a provision in said lease to the effect that same might 
be terminated at any time by either party upon giving 60 days’ 
written notice to that effect to the other party, the lessor by letter 
dated April 21, 1920, advised that it would terminate the lease 
effective June 30, 1920, and that after said date the rent would be $46 
per month. It does not appear that any notice to vacate the premises 
was served and the Government continued to occupy said premises. 

What purports to be a new lease for the premises was executed 
October 16, 1920, covering the period from July 1, 1920, to June 30, 
1921, in terms identical with the lease of February 11, 1920, except 
that the rent was increased from $37.50 per month to $46 per month. 

Under the lease dated February 11, 1920, the United States ac- 
quired a vested right to occupy the premises for the period from 
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July 1, 1920, to December 31, 1920, at the same rental which obtained 
for the period from January 1 to June 30, 1920, to wit, $37.50 per 
month, and it was not within the power or authority of any officer 
of the Government to renew the lease at a higher rental—other mate- 
rial conditions of occupancy being the same. Hence any lease agree- 
ment which may have been entered into purporting to fix a higher 
rate of rental for the period ending December 31, 1920, is, with respect 
to such stipulation, null and void. Therefore, no more than $37.50 per 
month should have been paid as rent for these premises for the 
period from July 1, 1920, to November 30, 1920, the period covered 
by the two settlements in question, and accordingly $42.50 of the 
amount paid on the vouchers hereinbefore mentioned should have 
been disallowed. 

The provision in the lease relative to termination upon 60 days’ 
notice does not give to either party the right to change the terms 
of the lease during the period of occupancy thereunder. It provided 
only for the vacation of the premises and a complete termination of 
the tenancy upon the required notice. Unless and until the tenancy 
is terminated and the premises vacated in pursuance of proper notice 
as thus provided for, the terms and conditions of the occupancy 
remain unchanged during the entire period for which the United 
States acquired the right of occupancy under the original lease and 
any attempt to increase the rent for such period by agreement or 
otherwise is of no force or effect. 

Since no officer of the Government had the power or authority to 
enter into a new lease for, or to continue the occupancy during, the 
period from July 1 to December 31, 1920, at a rate in excess of 
$37.50 per month, it must be held that the payments made in excess 
of said rate for the period from July 1 to November 30, 1920, were 
unauthorized. 

Upon a review of the matter, differences of $17 and $25.50, respec- 
tively, are certified in favor of the United States. 


POSTAL CLERKS—MILITARY SERVICE. 


Thé provision in the act of March 1, 1921, 41 Stat., 1151, that the time served 
in the military, marine, or naval service is to be counted in determining 
the right of postal clerks and carriers to promotion, authorizes only that 
the employee be promoted to the grade he would have attained had he been 
originally appointed as substitute to grade one afd had actually served 
the time covered by his military service thereafter and prior to his last 
appointment as a regular. 


Decision by Comptroller General McCarl, April 22, 1922: 

John F. McCarthy applied March 14, 1922, for 2 review of the 
action of the Post Office Department Division of the General Ac- 
counting Office in the settlement, by certificate No. P-18 of January 
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31, 1922, of his claim for additional compensation as a letter carrier 
in the Wollaston branch of the Boston, Mass., post office. 

Claimant contends that he should have been promoted to and paid 
as carrier of grade five at $1,800 per annum from January 1, 1921, 
whereas it was held in the settlement of January 31, 1922, that he 
was not entitled to advancement to grade five until July 1, 1921. 

It appears from the records that claimant was appointed regular 
carrier December 5, 1920, at $1,700 per annum and that prior thereto 
he had served 8,385 hours as a substitute carrier and that he had 
been in the military service from August 15, 1918, to January 10, 
1919. The question presented involves the allowance of credit on 
account of such substitute and military service under the provisions 
of the act of June 5, 1920, 41 Stat., 1049, as amended by the act of 
March 1, 1921, 41 Stat., 1151, which reads: 


That clerks in first and second-class post offices and letter carriers in the 
City Delivery Service shall be divided into five grades as follows: First grade— 
salary, $1,400; second grade—salary, $1,500; third grade—salary, $1,600; fourth 
grade—salary, $1,700; fifth grade—salary, $1,800: Provided, That in the read- 
justment of grades for clerks at first and second class post offices and letter 
carriers in the City Delivery Service to conform to the grades herein provided, 
grade 1 shall include present grade 1, grade 2 shall include present grade 2, 
grade 3 shall include present grade 3, grade 4 shall include present grade 4, 
and grade 5 shall include present grades 5 and G: Provided further, That here- 
after substitute clerks in first and second class post offices and substitute letter 
carriers in the City Delivery Service when appointed regular clerk or carriers 
shall have credit for actual time served on a basis of one year for each three 
hundred and six days of eight hours served as substitute, and appointed to 
the grade to which such clerk or carrier would have progressed had his original 
appointment as substitute been to grade one: Provided, That Postal employees 
and substitute Postal employees who served in the military, marine or naval 
service of the United States during the World War and have not reached the 
maximum grade of salary shall receive credit for all time served in the wilitary, 
marine, or naval service on the basis of one day’s credit of eight hours in the 
Postal Service for each day served in the military, marine or naval service 
and be promoted to the grade to which such postal employee or substitute 
postal employee would have progressed had his original appointment as substi- 
tute been to grade one: And provided further, That clerks in first and second 
class post. offices and letter carriers in the City Delivery Service shall be pro- 
moted successively after one year’s satisfactory service in each grade to the 
next higher grade until they reach the fifth grade. All promotions shall be 
made at the beginning of the quarter following one year’s satisfactory service 
in the grade. * * * 


It will be noted that the law just quoted provides that the employee 
shall receive credit for all time served in the military service on the 
basis of one day’s credit of eight hours in the Postal Service for each 
day served in the military service. Therefore, in order to determine 
the equivalent in Postal Service of the time served in the military 
service it is necessary to determine first the actual number of days 
served in the military service. The actual number of days from 
August 15, 1918, to January 10, 1919, both dates inclusive, is 149 days, 
As the law provides for a credit of eight hours in the Postal Service for 
each day of military service he would be entitled to a credit of 1,192 
hours for his 149 days of military service, which, added to the substi- 
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tute service makes a total of 9,577 hours. Under the law credit for this 
number of hours is to be allowed on the basis of 8 hours to the day, and 
306 days to the year. Making the conversion on this basis it is found 
that 9,577 hours is the equivalent of 1,197 days, and that 1,197 days is 
the equivalent to 3348 calendar years. The equivalent in calendar days 
of the fraction 342% calendar years is 333 calendar days. Therefore, 
the total credit to be allowed on a calendar basis is 3 years and 333 
days. 

The provision of law with reference to appointment and promo- 
tion based on credit for substitute service and military service is that 
the appointment or promotion shall be to the grade to which the em- 
ployee “ would have progressed had his original appointment as sub- 
stitute been to grade one.” In other words, the law does not authorize 
that the time served as a substitute or in the military service be counted 
as though served after the date of actual appointment as regular and 
that the employee be promoted to the grade he would reach after serv- 
ing said period subsequent to the date of actual appointment as regu- 
lar; it authorizes that the appointment or promotion be to the grade 
the employee would have progressed if he had been originally ap- 
pointed to grade one and had served the time for which he is entitled 
to credit between the date of such original appointment and the 
date of his actual appointment as regular. Therefore, in order to 
determine the grade to which the employee would have progressed 
had his original appointment as substitute been to grade one it is 
necessary to begin from the date of actual appointment as regular 
and count hack the number of calendar years and days for which 
credit is allowable on account of substitute service and military service 
and this will give the assumed date of original appointment as sub- 
stitute which, under the law, is to form the basis for determining the 
grade to which the employee would have progressed at the date of his 
actual appointment as regular. This, of course, is tantamount to a 
theoretical antedating of the actual appointment as regular. See 
decision of March 1, 1922, 1 Comp. Gen., 463, construing a similar 
provision in another law. 

In the case here presented counting back three years and 333 days 
from December 5, 1920, gives January 6, 1917, as the assumed date 
of original appointment to grade one. Had claimant been appointed 
to grade one, or the lowest grade, the salary of which was $800 per 
annum, on January 6, 1917, and served continuously since said date, 
he would have been promoted automatically to $900 April 1, 1918, 
and would have been holding such grade on June 30, 1918. Under 
the provisions of section 2 of the act of July 2, 1918, 40 Stat., 751, 
all clerks and carriers who were in the $900 grade on June 30, 1918, 
regardless of the length of time they may have been in said grade, 
automatically passed to the new second grade the salary of which 
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was $1,100 per annum. Under the provisions of the act of 
February 28, 1919, 40 Stat., 1198, the next automatic promotion would 
be to grade three at $1,200 on July 1, 1919, then to grade four on July 
1, 1920, the salary of which, under the act of June 5, 1920, 41 Stat., 
1049, was $1,700. This was the salary and grade to which claimant 
“would have progressed” and to which, under the law hereinbefore 
quoted, he was entitled to be appointed on December 5, 1920, and he 
was not entitled under the law to advancement to grade five at $1,800 
until after one year from July 1, 1920, or on July 1, 1921. This was 
the basis on which the settlement of the claim was stated and which 
resulted in disallowing the claim. 

Upon a review of the matter no differences are found and the settle- 
ment of January 31, 1922, is sustained. 


RELIEF OF AMERICAN SEAMEN. 


An alien shipped on an American vessel in a foreign port and discharged in 
a foreign port because of illness or injury incapacitating him for service 
is not such an American seaman as is entitled to relief under paragraph 
260 of the Consular regulations, but such seamen may be furnished tem- 
porary relief and protection within the discretion of the Secretary of State 
from the annual appropriations for the relief and protection of American 
seamen in foreign countries. 


Comptroller General McCarl to the Seeretary of State, April 22, 1922: 

I have your letter of April 7 requesting decision whether “ aliens 
shipped on American vessels in foreign ports and discharged in for- 
eign ports because of illness or injury incapacitating them for serv- 
ice are entitled to relief under the same conditions and circum- 
stances as American seamen as defined by paragraph 260 of the 
Consular Regulations.” 

Paragraph 260 of the Consular Regulations reads: 


Seamen entitled to relief—Seamen of the United States entitled to relief 
when destitute are: 

1. Merchant seamen, being citizens of the United States, or persons coming 
under the provisions of section 2174 of the Revised Statutes, and who, at the 
time of applying for relief, are by habit and intent bona fide members of the 
American merchant marine, although their last service may not have been in 
an American vessel. 

2. Foreigners regularly shipped in an American vessel in a port of the 
United States. 


Section 2174, Revised Statutes, referred to in the paragraph just 
quoted, provides that under certain circumstances a seaman who is 
an alien shall be entitled to protection as an American citizen after 
the filing of his declaration of intention to become such citizen. 

It is clear that an alien who ships on an American vessel in a for- 
eign port and who is discharged in a foreign port does not come 
within either of the classes of seamen referred to in paragraph 260 
of the Consular Regulations as entitled to relief and it has been held 
that such seamen are not entitled to transportation at the expense 
of the United States under the provisions of section 4581, Revised 
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Statutes, as amended by the act of December 21, 1898, 30 Stat., 759. 
See 27 Comp. Dec., 617. - 

I agree with the conclusion announced in the decision cited and 
therefore it must be held that the law does not require that an alien 
shipped on an American vessel in a foreign port and discharged in 
a foreign port on account of illness or injury be furnished the same 
relief as is provided by law for seamen of the classes defined in para- 
graph 260 of the Consular Regulations. But since all seamen on 
American vessels may be regarded as American seamen for certain 
purposes an alien who ships on an American vessel in a foreign port 
and is discharged in a foreign port on account of illness or injury 
may be furnished such temporary relief and protection as you may 
deem necessary and proper under authority of the annual appropria- 
tion made for the relief and protection of American seamen in for- 
eign countries. See provision in the act of March 2, 1921, 41 Stat., 
1216, for the fiscal year 1922. 


STATE TAX OR LICENSE FEE. 


A State law requiring dealers to pay a specified tax per gallon on all sales of 
gasoline for the privilege of doing business within the State imposes a tax 
on the dealer and not on the consumer, and sales to the Federal Government 
are not exempt therefrom. 1 Comp. Gen., 229, distinguished. 


Comptroller General McCarl to the Postmaster General, April 22, 1922: 
I have your letter of April 3, 1922, requesting decision of a ques- 
tion therein presented, as follows: 


It has been brought to the attention of this Department that the State of 
South Carolina has imposed a tax on gasoline consumed in that State in the 
following language, which is quoted from the Act approved by the Governor on 
February 23, 1922: 

“That every oil company doing domestic or intrastate business within the 
State and engaging in the business of selling, consigning, using, shipping, or dis- 
tributing for purpose of sale within this State any gasoline or any substitute 
therefor, or combination thereof, for the privilege of carrying on such business 
shall be subject to the payment of a license tax, which tax shall be measured by 
and graduated in accordance with the volume of sales of such oil company 
within the State. Every such oil company shall pay to the State Treasurer an 
amount of money equal to two (2) cents per gallon on all gasoline, combinations 
thereof or substitutes theref@r, sold or consigned, used, shipped or distributed 
for the purpose of sale within this State.” 

The State has raised the point that this tax is a license fee on the dealer and 
not a tax on the consumer, and for that reason it has notified the Charleston 
Oil Company, of Charleston, South Carolina, that it will be required to pay a 
license fee of 2¢ a gallon on all sales, whether to the Federal Government or 
to a private consumer. The effect of this Act will be to increase the price of 
gasoline 2¢ a gallon in the State of South Carolina, as the above-mentioned com- 
pany quotes two different prices, depending on whether the Federal Govern- 
ment is required to pay a 2¢ additional license fee required of it by the State. 
A ruling as to whether this fee can properly be paid by the Federal Government 
is requested. 


It is well settled that a State may not impose a tax on Government 
property or any of its instrumentalities or agencies. It is also well 
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recognized that a State, subject to that rule and except where re- 
strained by provisions of its own constitution, is subject to no control 
or interference from any source in the exercise of its governmental 
powers, among which is the right of taxing the property or the busi- 
ness and occupation of its citizens and others within its jurisdiction 
or reach. The title of the act in question reads— 
AN ACT 
To Impose a License Tax Upon the Business of Dealing in Gasoline, Combina- 
tions thereof, and Substitutes therefor, When Sold in This State. 

It appears that the contention of the State is that the act imposes 
no tax in the ordinary sense of that term, but lays a tax on oil com- 
panies doing business within the State. There is a recognized dis- 
tinction between the two, but it is not necessary to decide that point 
in this case, the question being, does the act contravene any right or 
prerogative of the Government? I think it does not. The act de- 
scribes the imposition as a “license tax” which is measured by an 
amount of money equal to two cents per gallon on the quantity sold. 
I think it clear that the tax, license tax or fee, whichever it may be, 
is placed on the dealer and not on the purchaser, be the purchaser the 
Government or an individual. The right of a dealer to fix the price 
of the gasoline it sells must be admitted, and how the price is con- 
stituted or arrived at is not material. 25 Comp. Dec., 862. This case 
is clearly distinguishable from 1 Comp. Gen., 229. In that case the 
tax was clearly placed on the purchaser of the oil and therefore could 
not be exacted of the Government. 


NATIONAL GUARD—DRILL PAY FOR MEMBERS OF NONCOMMIS- 
SIONED OFFICERS’ SCHOOL. 


The assembly of noncommissioned officers of the National Guard for instruction 
independently of their companies is not attendance at drills ordered for 
their organizations or companies and does not entitle such officers to pay 
as for attendance at drills. 


Decision by Comptroller General McCarl, April 24, 1922: 


The Chief of the War Department Division has submitted a 
memorandum decision construing section 92 and the first paragraph 
of section 110 of the National Defense Act, 39 Stat., 206, and 41 Stat., 
784, in connection with payments made to certain of the noncommis- 
sioned officers of Company B, Fourth Infantry, Kansas National 
Guard, for the semiannual period ended June 30, 1921, on voucher 
437, August, 1921, accounts of Maj. E. F. Ely, F. D., U. S. Army, for 
attendance at noncommissioned officers’ school in addition to the 
drills prescribed for the organization as a whole. 
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The captain of the organization has certified that drills and 
“schools” were ordered for the organization during the period in 
question on dates as follows: 


Regular drills: January 8, 10, 17, 24, 31, total 5; February 7, 14, 21, 22, 28, 
total 5; March 7, 14, 21, 28, total 4; April 4, 11, 18, 25, total 4; May 2, 9, 16, 23, 
80, total 5; June 6, 13, 20, 27, total 4. 

Noncommissioned officers’ schools: January 6, 13, 20, total 3; February 1, 17, 
total 2; March 10,17, 24, total 3; April 7, 14, 21, 28, total 4; May 5, 12, 19, total 
3; June 2, 9, 16, 23, total 4. 


The combined drills and schools each month, recapitulated, are: 


Drills. Schools. Total. 
January 
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Technical Sergt. Stanley C. Madison, who was discharged on 
expiration of enlistment, May 3, 1921, is shown as having attended 
drills and was paid therefor as follows: 

January 
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It is apparent that attendance at the poncommissioned officers’ 
school was treated as attendance at drills during the months January 
to April, inclusive. 

Section 92 of the national defense act requires that each company 
shall assemble for drill and instruction not less than 48 times each 
year and that credit for an assembly for drill or for indoor target 
practice shall not be given unless the number of officers and enlisted 
men present for duty at such assembly shall equal or exceed a mini- 
mum to be prescribed by the President. The first paragraph of sec- 
tion 110 provides for compensation for enlisted men of the National 
Guard at the rate of one-thirtieth of the initial monthly pay of his 
grade for each drill ordered for his organization where he is officially 
present and participates for the prescribed period, not exceeding 8 
in any calendar month nor 60 in one year, and concludes with pro- 
visos as follows: 


Provided, That no enlisted man shall receive any pay under the provisions 
of this section for any month in which he shal! have attended less than 60 per 
centum of the drills or other exercises prescribed for his organization: Provided 
further, That the proviso contained in sectoin 92 of this Act shall not operate 
to prevent the payment of enlisted men actually present at any duly ordered 
drill or other exercise: And provided further, That periods of any actual mili- 
tary duty equivalent to the drills herein prescribed (except those peroids of 
service for which members of the National Guard may become lawfully en- 
titled to the same pay as officers and enlisted men of the corresponding grades 
in the Regular Army) may be accepted as service in lieu of such drills when 
80 provided by the Secretary of War. 








DECISIONS OF THE COMPTROLLER GENERAL. 587 


The plain and clearly expressed intent of the statute is that the 
drills or equivalent military duty for which payment is authorized 
shall be of the entire organization and not of a selected portion 
thereof. The noncommissioned officers of a company do not consti- 
tute a military organization, they are but a part of the organization— 
the company—contemplated by the statute. It must follow that an 
assembly for instruction of the noncommissioned officers of a com- 
pany independently of the remainder of the company, does not con- 
stitute an assembly of the company under section 92 for which the 
company is entitled to credit; nor a drill ordered for the organiza- 
tion under section 110. Attendance at such a school for noncom- 
missioned officers is not attendance at a drill ordered for their organ- 
ization, and payment for such attendance is not authorized as for 
attendance at an ordered drill of the organization. 

As this is the conclusion reached in the memorandum decision, it 
is approved. However, in view of the fact that the schools for non- 
commissioned officers were authorized by superior State officials and 
the fact that the intent of the statute is disclosed by an examination 
of the entire act relating to the National Guard, payments hereto- 
fore made for attendance at schools for noncommissioned officers in 
the circumstances herein indicated will be passed to the credit of the 
disbursing officer making the payments. 


CONTRACTS—ATTACHED PAPERS. 


Where the invitation for bids provides that same may be submitted otherwise 
than upon the blank forms provided and that the proposal will be attached 
to and form a part of any contract entered into as a result thereof, and a 
bid with a qualification as to price is submitted on a paper attached to the 
printed form, the acceptance of the bid and the execution of a formal con- 
tract with the printed proposal form attached thereto incorporates the terms 
of the proposal in the formal contract, and the Government is liable for an 
increase of the contract price based upon a corresponding increase in freight 
rates as provided for in the proposal. 


Decision by Comptroller General McCarl, April 24, 1922: 

Frank Carroll & Co. applied January 30, 1922, for a review of the 
settlement, No. 788886, dated July 9, 1921, War Department Division 
of this office, disallowing claim for $959.79 based on increases in 
freight rates which became effective after, July 1, 1920, the date their 
contract No. 2394 for furnishing and delivering certain quantities 
of cord wood was entered into, and before deliveries were completed 
in accordance with the requirements of said contract. 

The material facts in this case appear to be as follows: 

The proposal on which the contract was based was dated May 14, 
1920, and after quoting prices for wood to be furnished at different 
places in Texas contained a stipulation as follows: 


. 








588 DECISIONS OF THE COMPTROLLER GENERAL, 


These prices are based on present freight rates. In case freight rates are 
increased, prices to be increased proportionately. If decreased, prices to be 
decreased proportionately. 

The proposal was made on or attached to quartermaster Form 
A, which is a printed sheet headed “ Circular Proposal.” The first 
part of the sheet is in the form of a notice dated April 13, 1920, to 
bidders that sealed proposals for furnishing fuel required for use of 
Army stations during the fiscal year 1921, in conformity with certain 
advertisements, would be received until 10 a. m., April 30, 1920. The 
second part of the sheet is designed for use of the bidder in submit- 
ting his proposal. The reverse side of the sheet contains instructions 
to bidders. Paragraph 1 of said instructions reads: 


Proposals must be prepared in absolute and strict accordance with these 
instructions, as this proposal will be attached to and form a part of any con- 
tract entered into as result thereof as much as though written therein. 


Other paragraphs material to the question here presented are as 
follows: 


4. Proposals need not necessarily be submitted on the blanks furnished by 
this office, but must adhere rigidly to the form thereof and shall include all the 
information requested therein and in these instructions to bidders. 

19. Letters or other documents qualifying, explaining, or modifying the pro- 
posal sheets will not be considered and will result in the bid being treated as 
informal. Such qualifications or explanations must be entered on each sheet 
in the space provided for “ Remarks,” so that a file of the proposal sheets for 
each post or station will enable purchasing officers to make awards therefrom 
without recourse to other data. 

22. The person, firm, or corporation awarded a contract upon any bid or bids 
submitted upon this proposal agrees that they will execute a contract with the 
United States, the provisions of which shall be those contained in the approved 
form or purchase contracts authorized October 9, 1918, and know as Q. M. C. 
Form 108-C, together with the provisions contained herein which are applicable 


The regular contract No. 2394 on Q. M. C. Form No. 108-C was 
entered into under date of July 1,1920. Said contract provides that— 


The contractor shall furnish and deliver to the United States, and the 
United States shall accept and pay for, the articles or work described, and upon 
the terms and conditions set forth, in Schedule “A” attached hereto and by 
reference made a part hereof. * * * The unit price specified in Schedule “A” 
shall be paid at the office of the disbursing officer designated herein to make 
payments, for each article or unit of work accepted and as soon after acceptance 
as may be practicable. 


The Schedule A referred to provides for furnishing 1,300 cords of 
hard wood f. o. b. cars, Eagle Pass, Tex., at $8.20 per cord ; 2,000 cords 
mesquite wood f. o. b. cars, Del Rio, Tex., at $8.20 per cord; and 854 
cords hard wood delivered and stacked at Fort Clark, Tex., at $10.75 
per cord—deliveries to be made as called for on or before June 30, 
1921. These are the prices quoted in claimant’s proposal for deliveries 
at the points mentioned respectively. 

Attached to this contract is the printed sheet hereinbefore referred 
to from which paragraphs 1, 4, 19, and 22 are quoted. Paragraph 
19 indicates that bids may be explained or qualified. Paragraph 4 
autherizes the submission of bids other than on the blank form. 
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Therefore, the submission of a bid with the qualification as to 
freight rates on a sheet attached to the printed form was in strict 
accordance with the instructions to bidders. And in view of the 
provisions of paragraphs 1 and 22 of said instructions I think it 
is clear that the contractors and contracting officer, in executing the 
formal contract with the “Circular proposal” and “ Instructions 
to bidders” attached thereto, intended to incorporate into said 
contract the stipulation in the proposal relative to increases in 
freight rates and I am of opinion that such must be held to be the 
legal effect of the contract thus executed. 

Upon a review of the matter the settlement of July 9, 1921, is re- 
versed and a difference of $959.79 is hereby certified due claimant. 


INCREASED COMPENSATION—PATENT OFFICE EMPLOYEES. 


The increases provided for Patent Office employees by act of February 18, 1922, 
42 Stat., 389, for positions previously existing under the’ same or similar 
designations, without increasing the number or duties thereof, or increas- 
ing the requirements as to the qualifications of the occupant, are effective 
from date of act, notwithstanding new appointments and new oaths to 
the former incumbents; those increases creating new positions or increas- 
ing the number of previously existing positions under similar designations 
thereby involving selections are effective only from the date the employees 
are selected and designated for appointment or promotion to said po- 
sition. Promotions resulting from the increased number of positions are 
effective only from the date actually made or from such subsequent dates 
as the promotions may be made effective. 


Comptroller General McCarl to the Secretary of the Interior, April 24, 1922: 

I have your letter of April 15, 1922, requesting decision of several 
questions presented by the Commissioner of Patents relative to the 
date certain increases provided in the act of February 18, 1922, 
Public No. 147, for employees in the Patent Office, became effective. 

The act of March 3, 1921, 41 Stat., 1290, in making appropriations 
for employees in the Patent Office provides for the following: 


* * * chief clerk (who shall be qualified to act as principal examiner), 
$3,000; five law examiners, at $2,750 each; examiner of classification, $3,600; 
five examiners in chief, at $3,500 each: two examiners of interference, at $2,700 
each; examiners of trade-marks and designs—one $2,700; first assistant $2,400, 
eight assistants at $1,500 each; examiners—forty-eight principals at $2,700 
each, ninety-four first assistants at $2,400 each, ninety-four second assistants at 
$2,100 each, ninety-four third assistants at $1,800 each, ninety-four fourth as- 
sistants at $1,500 each, financial clerk, who shall give bond in such amount as 
the Secretary of the Interior may determine, $2,250; librarian, who shall be 
qualified to act as an assistant examiner, $2,000; eight chiefs of divisions, at 
$2,000 each ; eight assistant chiefs of divisions, at $1,800 each; private secretary, 
to be selected and appointed by the commissioner, $1,800; translator of lan- 
guages, $1,800; clerks—eleven of class four, seventeen of class three, nineteen 
of class two, one hundred and thirty-seven of class one, ninety-three at $1,000 
each; draftsmen—one $1,600, one $1,400, three at $1,200 each, four at $1,000 
each; ninety-two copyists; thirty copyists, at $720 each; three messengers; 
thirty-three assistant messengers; thirteen laborers at $600 each; forty-five 
examiners’ aids (who shall be selected without regard to apportionment), at 
$600 each; thirty-nine copy pullers (who shall be selected without regard to 
apportionment), at $480 each. 
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Section 2 of the act of February 18, 1922, provides that the num- 
ber, designation, and salary of employees in the Patent Office shall be 
as follows: 


Chief clerk, who shall be qualified to act as a principal examiner, $4,000; 
ohe solicitor, $5,000; five law examiners, at $4,000 each; examiner of classi- 
fication, $4,200; two examiners of interference, at $5,000 each; examiner of 
trade-marks, $3,900; first assistant examiner of trade-marks and designs, 
$3,000; one second assistant examiner of trade-marks and designs, at $2,700, 
and one at $2,500; one third assistant examiner of trade-marks and designs, 
at $2,200, and one at $2,050; six fourth assistant examiners of trade-marks and 
designs—two at $1,800 each, two at $1,650 each, and two at $1,500 each; 
examiners—forty-eight principals, at $3,900 each; one hundred first assist- 
ants—forty at $3,300 each, thirty at $3,100 each, and thirty at $2,900 each; 
one hundred second assistants—forty at $2,800 each, thirty at $2,500 each, and 
thirty at $2,350 each; one hundred third assistants—forty at $2,200 each, 
thirty at $2,050 each, and thirty at $1,925 each; one hundred fourth assist- 
ants—forty at $1,800 each, thirty at $1,650 each and thirty at $1,500. each; 
financial clerk, who shall give bond in such amount as the Commissioner of 
Patents may determine, $2,500; librarian, $2,700; eight chiefs of nonexamining 
divisions, at $2,500 each; eight assistant chiefs of nonexamining divisions, at 
$2,100 each; private secretary, to be selected and appointed by the commis- 
sioner, $2,000; translator of languages, $2,400; assistant translator of lan- 
guages, $2,000; elerks—twenty-two of class four, at $1,800 each; thirty-three 
of class three, at $1,600 each; one hundred of class two, at $1,400 each; one 
hundred and twenty-five of class one, at $1,200 each; one hundred, at $1,100 
each; skilled draftsmen, one at $1,800 and three at $1,600 each; three drafts- 
men, at $1,400 each; forty copyists, at $1,100 each; thirty-six messengers, at 
$1,080 each; thirteen laborers, at $1,080 each; forty-seven examiners’ aids and 
thirty-nine copy pullers, who shall be selected without regard to apportionment, 
$720 each. 


The deficiency appropriation act of March 20, 1922, 42 Stat., 446, 
contains a provision as follows: 


For carrying into effiect the provisions of the act entitled “An Act to in- 
crease the force and salaries in the Patent Office, and for other purposes,” 
approved February 18, 1922, $158,926.39, and in addition thereto the’ unex- 
pended balance of the appropriation for salaries in the Patent Office for the 
fiscal year 1922 is made available for the payment of the salaries authorized in 
said Act. 


This provision makes the appropriation therein made and the un- 
expended balance of the appropriation made in the act of March 3, 
1921, for salaries in the Patent Office, available for payment of 
salaries from and after February 18, 1922, at the rates fixed in the 
act of said date. Therefore, if the act of February 18, 1922, in- 
creased the salary of a position theretofore established in the Patent 
Office without increasing the duties of the position or the require- 
ments as to the qualification of the occupant, such increase would 
be effective from February 18, 1922, and the employee holding the 
position on said date would be entitled to the increased compensation 
thereafter. 

It will be noted that in many instances the act of February 18 
increased the salary of the position without making any change 
whatever in the designation or in the number of positions of such 
designation, as for example, the chief clerk, the 5 law examiners, 
the examiner of classification, the two examiners of interference, the 
first assistant examiner of trade-marks and designs, the 48 principal 
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examiners, the financial clerk, the private secretary, the translator of 
languages, the 13 laborers, and the 39 copy pullers. With respect to 
these positions, and also the 8 messengers and the 45 examiners’ aids, 
it must be held, of course, that the employees holding such positions 
on February 18, 1922, are entitled to the increased pay from and after 
said date. 

In other instances the act of February 18, 1922, in increasing the 
salary of the position made a slight change in the designation or in 
the requirement as to the qualification of the occupant. This was 
the case with reference to the change in the position of “examiner 
of trade-marks and designs,” at $2,700 to “ examiner of trade-marks,” 
at $3,900; “librarian, who shall be qualified to act as an assistant 
examiner” at $2,000 to “librarian ” at $2,700; “eight chiefs of divi- 
sions” at $2,000 each to “eight chiefs of nonexamining divisions” 
at $2,580 each; and “eight assistant chiefs of divisions” at $1,800: 
each to “eight assistant chiefs of nonexamining divisions” at $2,100 
each. As these changes do not indicate any increase in the duties 
of the position or in the requirements as to the qualification of the 
occupant, the employees holding said positions on February 18, 1922, 
and who continued to hold such positions thereafter, are entitled to 
the increase of compensation from and after February 18, 1922, even 
though a new appointment may have been issued and an oath of office 
taken subsequent to said date. 

With reference to the second, third, and fourth assistant examiners 
of trade-marks and designs, 10 in all, with salaries ranging from 
$1,500 to $2,700, provided in lieu of 8 assistant examiners of trade- 
marks and designs at $1,500, the increases are effective only from 
date the employees were selected and designated for promotion to 
the newly created positions, The same rule applies with reference 
to the 100 first assistant examiners with salaries from $2,900 to 
$3,300 provided in lieu of 94 first assistant examiners at $2,400, the 
100 second assistant examiners with salaries from $2,350 to $2,800 
provided in lieu of 94 second assistant examiners at $2,100, the 100 
third assistant examiners with salaries from $1,925 to $2,200 pro- 
vided in lieu of 94 third assistant examiners at $1,800, and the 100 
fourth assistant examiners with salaries from $1,500 to $1,800 pro- 
vided in lieu of 94 fourth assistant examiners at $1,500. 

It is noted that the act of March 3, 1921, provides for 9 drafts- 
men—1 at $1,600, 1 at $1,400, 3 at $1,200, and 4 at $1,000—whereas the 
act of February 18, 1922, provides for one skilled draftsman at 
$1,800, three skilled draftsmen at $1,600, three draftsmen at $1,400— 
only 7 in all. Payment at the increased salaries thus provided is 
authorized only from the date the employees are selected and desig- 
nated for promotion to such positions, respectively. 
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The increases under promotions resulting from the increased num- 
ber of positions provided for in the act of February 18, 1922, are 
payable only from date such promotions are actually made or from 
such subsequent date as may be specified in the promotion as the 
effective date thereof. 


DOUBLE COMPENSATION—EMPLOYEES OF CIRCUIT COURTS OF 
APPEALS. 


The act of July 31, 1894, 28 Stat., 203, appropriating from the costs collected 
by the clerks of the circuit courts of appeals the amounts necessary for 
clerk hire and other expenses of the courts brings the employees of such 
courts within the scope of the act of May 10, 1916, 39 Stat., 582, and they 
are therefore prohibited from receiving compensation as bailiff of the 
court and also as clerical assistant when the aggregate of the two salaries 
exceeds $2,000 per annum. 


Comptroller General McCarl to the Attorney General, April 24, 1922: 

I have your letter of April 6, 1922, requesting decision whether a 
clerical assistant in the office of the United States circuit court of 
appeals for the fourth circuit, with compensation at $1,620 per 
annum, payable from the fees and emoluments of the clerk’s office, 
may legally be paid the statutory compensation of $3 per day as 
bailiff of the court in addition to her salary from the clerk’s office. 

Section 6, of the act of May 10, 1916, as amended, 39 Stat., 582, 
provides: 

That unless otherwise specially authorized by law no money appropriated 
by this or any other act shall be available for payment to any person receiving 


more than one Salary when the combined amount of said salaries exceeds the 
sum of $2,000 per annum. 


The act of July 31, 1894, 28 Stat., 203, provides that clerks of 
circuit courts of appeal shall make annual return of all costs collected 
by them in cases disposed of during the preceding year by the said 
courts, and after deducting the incidental expenses of their respec- 
tive offices, including clerk hire, and their compensation not exceed- 
ing $500, shall pay any surplus of such costs into the Treasury. 

This statute cleared up the somewhat ambiguous provisions of 
sections 2 and 9 of the act of March 3, 1891, 26 Stat., 826, providing 
for salary and compensation of clerks of circuit courts of appeals. 
The later statute clearly and in express terms sets apart and appro- 
priates the costs collected by the clerks for the purposes named in 
the statute. It clearly and definitely fixes the clerks’ compensation 
of $500 a year as an expense of the office payable from the costs set 
apart, and appropriated for that purpose, differentiating in this re- 
spect the fees and emoluments of these clerks from the fees and 
emoluments of clerks of United States district courts, which have 
been held to belong to these clerks, subject only to the accounting for 
the surplus thereof required by law. United States v. Mason, 218 
U.S. 517. 





’ 
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The salary of the position of clerical assistant being payable from 
appropriated moneys of the United States the incumbent may not 
lawfully be paid from any other appropriation salary at a rate by 
the year, month, or day, which would bring the aggregate rate of 
compensation received in excess of the rate of $2,000 a year. The 
statutory per diem of $3 for bailiffs, which is payable from a judi- 
ciary appropriation, would bring the aggregate compensation in this 
case to a rate in excess of the statutory maximum, and therefore may 
not lawfully be paid to the incumbent of the other position. 


TRAVELING EXPENSES—ARMY OFFICER AS SECRETARY OF FINE 
. ARTS COMMISSION. 


The Secretary of the Fine Arts Commission is not a member of that Commis- 
sion, and an Army officer, acting as such, is not entitled to reimbursement 
for actual traveling expenses, as authorized for members of the Commission 
by act of May 17, 1910, 36 Stat., 371, but may only receive mileage at the 
rate prescribed by law for officers of the Army generally, 


Decision by Comptroller General McCarl, April 25, 1922: 

The Chief, State and Other Departments Division of the General 
Accounting Office has submitted for consideration a memorandum 
decision to the effect that the secretary and executive officer of the 
Commission of Fine Arts, who is also a commissioned officer in the 
Engineer Corps of the Army, is entitled, while traveling on official 
business of the commission, to mileage at the rate authorized by law 
for Army officers generally and is not entitled to reimbursement of 
actual expenses as are members of the commission. 

The Commission of Fine Arts was created by the act of May 17, 
1910, 36 Stat., 371. The‘act provides that the commission shall “ be 
composed of seven well-qualified judges of the fine arts, who shall 
be appointed by the President.” It also provides that “said com- 
mission shall have a secretary and such other assistance as the com- 
mission may authorize, and the members of the commission shall 
each be paid actual expenses in going to and returning from Wash- 
ington to attend the meetings of said commission and while attend- 
ing the same.” 

An appropriation for the expenses of the commission has been 
made annually since the commission was created, the provision for 
the fiscal] year 1922, which is substantially in the same terms as each 
preceding fiscal year, being as follows: 


For expenses made necessary by the Act entitled “An Act establishing a 
Commission of Fine Arts,” approved May 17, 1910, including the purchase of 
periodicals, maps, and books of ref¢rence, to be disbursed on vouchers ap- 
proved by the commission by the officer in charge of public buildings and 
grounds, who shall be the secretary and shall act as the executive officers of 
said commission, $10,000. Act of March 4, 1921, 41 Stat., 1378. 


lt is clear that the secretary is not a member of the commission. 
Hence the provisions in the act of May 17, 1910, that members of 
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the commission shall each be paid actual expenses, etc., has no ap- 
plication to said secretary. 

‘There is nothing in the act of May 17, 1910, nor in the annual ap- 
propriation for the expenses of the commission to authorize the re- 
imbursement of actual] expenses incurred by an Army officer travel- 
ing on business of the commission. A former Comptroller of the 
‘Treasury in an unpublished decision, dated July 6, 1910, in which 
no reason was given nor authority cited, held that the Secretary of 
the commission although an Army officer was not entitled to mile- 
age for travel performed on business of the commission but was en- 
titled to reimbursement of actual expenses incurred in connection 
therewith. Credit will be allowed for payments heretgfore made 
under authority of that decision, but as said decision is in conflict 
with my decision of August 31, 1921, 1 Comp. Gen., 98, which was 
based on a line of precedents extending over a period of nearly 30 
years, it will not be followed hereafter; and in accordance with the 
well-established practice in similar cases it must be held that an 
Army officer while acting as secretary and executive officer of the 
Commission of Fine Arts and traveling on the business of said com- 
mission is entitled only to mileage at the rate prescribed by law for 
officers of the Army generally. 


COMMUTATION OF QUARTERS, HEAT, AND LIGHT—DEPENDENTS 
OF NAVAL OFFICERS. 


The act of March 4, 1915, 38 Stat., 1069, providing commutation of quarters, 
heat, and light to naval officers when on duty at places where no public 
quarters are available does not authorize such commutation prior to actually 
reporting to the place of duty nor after detachment therefrom. 

Naval officers are not entitled, under the act of April 16, 1918, 40 Stat., 530, to 
commutation of quarters or heat and light for dependents for duty at the 
naval station at Guam, said duty not being without the territorial juris- 
diction of the United States. 

Duty by naval officers at a station which has been long established and funds 
for the maintenance of which have for some time been regularly appro- 
priated is not considered “duty in the field” within the meaning of the 
act of April 16, 1918, 40 Stat., 530, and does not authorize commutation 
of quarters, heat, and light for dependents while so serving. 


Comptroller General McCarl to the Secretary of the Navy, April 26, 1922: 

I have your letter of April 5, 1922, requesting decision in the mat- 
ter of payment of commutation of quarters, heat, and light to officers 
of the Navy ordered to duty at the Naval Station, Guam, on duty at 
that station and upon detachment therefrom. The questions arise 
principally from a letter to you from the Chief of the Bureau of 
Supplies and Accounts, stated as follows: 


The Secretary of the Navy has decided (per enclosure) that duty at the 
Naval Station, Guam, is duty in the field, within the meaning of the act of 
16 April, 1918. Bearing in mind the provisions of the above-noted decisions, 
which are considered applicable to duty in the field performed at the Naval 
Station, Guam, it is requested that decision of the Comptroller General be ob- 
tained on the following specific points: 
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(a) Is an officer ordered from duty in the United States (at which point of 
duty he was in receipt of either personal quarters or commutation thereof, or 
commutation for dependents), to duty in Guam, entitled to commutation of 
quarters, heat, and light for dependents beginning with the day following the 
date of departure from his old station, and continuing during the period re- 
quired to travel to his new station? 

(b) Is such an officer (if authorized commutation for quarters, heat, and 
light for dependents while en route to his duty at Guam) authorized at his 
option, to draw commutation for personal quarters in lieu of commutation for 
dependents after arrival at his new station of duty, provided there be no pub- 
lic quarters available at Guam for his occupancy? 

(c) Should such an officer on duty at Guam (while in receipt of either 
commutation for personal quarters, or commutation for quarters for depend- 
ents), be detached therefrom and ordered to other duty, would he be entitled 
to continue in receipt of commutation of quarters for dependents from the day 
following his detachment under the following conditions: 

(1) Ordered to duty in the United States designated as duty in the field. 

(2) Ordered to duty on board a naval vessel. 

(3) Ordered to duty in the United States not considered as duty in the 
field. (In this case, to what date would credit be authorized.) 


Under the act of April 16, 1918, 40 Stat., 530, only officers “on 
duty in the field” or “on active duty without the territorial juris- 
diction of the United States ” are entitled to commutation of quarters, 
heat, and light for dependents; and under the act of March 4, 1915, 
38 Stat., 1069, officers are entitled to commutation of quarters in 
their own right only “at places where there are no quarters avail- 
able.” Under this latter law the commutation can not begin prior 
to actually reporting at the post of duty and ceases upon detachment. 
19 Comp. Dec., 660. 

The term “territorial jurisdiction” as used in the act of April 
16, 1918, refers to any territory over which the United States exer- 
cises jurisdiction, and as Guam falls within this classification, com- 
mutation for dependents can not accrue on the ground that an of- 
ficer of the Navy on duty at the Naval Station on that island is 
serving “on active duty without the territorial jurisdiction of the 
United States.” 26 Comp. Dec., 525. 

The question thus arises: Is duty at said station “duty in the 
field” ? While the determination of what constitutes “duty in the 
field” under the act of April 16, 1918, was considered by the former 
accounting officers as in general a military question for the Secre- 
tary of the Navy, such determination may not be arbitrary or con- 
trary to the facts, and so where a station has been long established, 
and funds for maintenance have for some time been regularly ap- 
propriated, duty there can not be recognized as “ duty in the field.” 
1 Comp. Gen., 436. 

You are accordingly advised that as a general rule, officers on duty 
at the Naval Station Guam should not be paid commutation for de- 
pendents under the act of April 16, 1918. The other several ques- 
tions submitted require no specific answer, they being apparently 
based on the question of duty at Guam being duty in the field, which 
is answered negatively. 
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NATIONAL GUARD OFFICERS—DRILL PAY. 


The appointment by the Governor of the State of an officer in the National 
Guard, subsequent to June 3, 1916, does not entitle such officer to pay for 
attendance at drills prior to taking and passing the examination required 
by the act of June 3, 1916, 39 Stat., 202. 


Comptroller General McCarl to Maj. M. T. Legg, United States Army, April 

26, 1922: 

I received April 11, 1922, by your indorsement of January 26, 
1922, request for decision whether you are authorized to pay sup- 
plemental pay roll for the field and staff, One Hundred and Thir- 
teenth Infantry, New Jersey National Guard, for the period Janu- 
ary 1 to June 30, 1921, containing the name of first lieutenant (bat- 
talion adjutant) Edward S. Waldeck, who claims pay, under sec- 
tion 109 of the national defence act, for attending 27 drills. 

Mr. Waldeck’s appointment, Federal recognition, and withdrawal 
thereof, are reported by the Militia Bureau as follows: 

(a) S. O. 189, office of the adjutant general, State of New Jersey, dated 
August 15, 1919, announces the appointment and assignment of First Lieut. 
Edward G. Waldeck, to date from June 5, 1919, and assigned to the 6th Regi- 
ment. 

(b) Edward G. Waldeck was federally recognized as a first lieutenant, In- 
fantry, New Jersey National Guard, subject to future examination in accord- 
ance with existing regulations to date from July 29, 1919. 

(c) This officer appeared before a board appointed to meet at Newark, New 
Jersey, pursuant to par. 1, S. O. 25, Hq., 2d Corps Area, Governors Island, 
N. Y., dated January 31, 1921, and par. 1, S. O. 30, A. G. O., State of New 
Jersey, Trenton, N. J., dated February 10, 1921. The board convened Feb. 23, 
1921, the proceedings of which, showing him not to be professionally qualified, 
were approved by the Secretary of War, and Federal recognition was with- 
drawn from Lieutenant Waldeck to date from June 8, 1921. 


Section 75 of the act of June 3, 1916, 39 Stat., 202, provides: 


The provisions of this Act shall not apply to any person hereafter appointed 
an officer of the National Guard unless he first shall have successfully passed 
such tests as to his physical, moral, and professional fitness as the President 
shall prescribe. The examination to determine such qualifications for com- 
mission shall be conducted by a board of three commissioned officers appointed 
by the Secretary of War from the Regular Army or the National Guard, or 
both. 

The third paragraph of section 110, page 210, so far as here ma- 
terial, provides: 

Except as otherwise specifically provided herein, no money appropriated under 
the provisions of this and the last preceding section shall be paid to any person 
* * * who shall fail to qualify as to fitness for military service under such 
regulations as the Secretary of War shall prescribe, * * *. 

Under section 75 the provisions of the act shall not apply to a 
person thereafter appointed an officer unless he first shall have suc- 
cessfully passed the required examination; and under section 110 
none of the funds appropriated for the payment of drill pay author- 
ized by sections 109 and 110 shall be paid to any person who fails to 
qualify for military service under regulations to be prescribed by 
the Secretary of War. 
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While paragraphs 153-—f, 158, 227, and 229 of the National Guard 
Regulations contemplate a tentative Federal recognition of officers 
subject to subsequent examination, they are probably designed for 
the administration of the act from a military point of view. The 
regulations can not create a right to compensation contrary to the 
plain and clearly expressed language of the law. A man appointed 
an officer by the Governor of a State subsequent to June 3, 1916, 
does not come within the benefits of the act so far as Federal com- 
pensation is concerned until he has first taken and successfully passed 
the required examination; he is no more entitled to compensation 
before taking and passing the examination than he is after failure to 
pass the examination; the successful passing of the examination is 
an essential prerequisite to qualifying for compensation under the act. 

The pay roll and accompanying papers are returned herewith and 
you are informed that you are not authorized to pay the claim. 


MILEAGE—ARMY OFFICERS—ENGINEER CORPS. 


Officers of the Engineer Corps of the Army engaged on river and harbor work 
performing travel under orders without troops between points connected by 
an established route over a land-grant railroad are limited by the act of 
June 12, 1906, 34 Stat., 246, to mileage at four cents per mile irrespective of 
the mode of transportation used. 


Comptroller General McCarl to Lieut. Herbert B. Loper, United States Army, 

April 26, 1922: 

I received, April 5, your letter of March 10, 1922, submitting for 
decision voucher stated in favor of Major Wm. C. Lemen, Corps of 
Engineers, for mileage at 7 cents per mile from Jacksonville to 
Tampa, Fla., and return, pursuant to order of December 23, 1921, 
from the Chief of Engineers, addressed to Major Lemen, as follows: 


1. You will proceed to Tampa, Fla., not to exceed two (2) trips per month, 
during the months of January, February, and March, 1922, on duty connected 
with inspection of river and hagbor works, and, on completion of these separate 
duties, return to your station at Jacksonville, Fla. 

2. This travel is necessary in the military service. 

You state that the indicated journey was by automobile, and that 
no transportation was furnished by the Government, and ask whether 
payment of the amount stated on the voucher should be made, or 
whether deduction should be made of 3 cents per mile, as the estab- 
lished route of travel would have been entirely over a land-grant 
railroad. 

Section 9 of the act of July 25, 1912, 37 Stat., 233, provides: 


In their execution and inspection of river and harbor improvement work, 
at points beyond easy reach of ordinary regular transportation lines, Engineer 
officers are authorized to hire and use such transportation as they may consider 
desirable and advantageous to the progress of work. 
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It was held, 76 MS. Comp. Dec., 227, January 14, 1916, that: 


A direct line of railroad between two points, on which passenger trains 
are operated as often as business justifies, or as required by public authority, 
is an ordinary regular transportation line within the meaning of the above 


law, and the two points are not beyond but are within easy reach within the 
meaning of the law. 


Section 15 of the act of September 19, 1890, 26 Stat., 456, provides: 


That in determining the mileage of officers of the corps of engineers traveling 
without troops on duty -connected with works under their charge, no deduction 
shall be made for such travel as may be necessary on free or bond-aided or land- 
grant railways. 


This statute was enacted because of the provisos attached to the 
annual appropriation for mileage for officers of the Army; see, for 
example, 26 Stat., 151 and 773. The act of June 12, 1906, 34 Stat., 
246, so far as here material, provides: 


That hereafter officers, active and retired, when traveling under competent 
orders without troops, and retired officers who have so traveled since March 
third, nineteen hundred and five, shall be paid seven cents per mile and no more; 
distances to be computed and mileage:to be paid over the shortest usually 
traveled routes, with deductions as hereinafter provided; and payment and 
settlement of mileage accounts of officers shall be made according to distances 
and deductions computed over routes established and by mileage tables pre- 
pared by the Paymaster-General of the Army under the direction of the 
Secretary of War. The Secretary of War may determine what shall constitute 
travel and duty without troops within the meaning of the laws governing the 
payment of mileage and commutation of quarters to officers of the Army: 
* * * And provided further, That when the established route of travel shall, 
in whole or in part, be over the line of any railroad on which the troops and 
supplies of the United States are entitled to be transported free of charge, 
or over any fifty per centum land-grant railroad, officers traveling as herein 
provided for shall, for the travel over such roads, be furnished with transpor- 
tation requests, exclusive of sleeping and parlor car accommodations, by the 
Quartermaster’s Department: And provided further, That when transportation 
is furnished by the Quartermaster’s Department, or when the established 
route of travel is over any of the railroads above specified, there shall be 
deducted from the officer’s mileage account by the paymaster paying the same 
three cents per mile for the distance for which transportation has been or 
should have been furnished: * * #* 


It has been held, 1 Comp. Gen., 461, March 1, 1922, that— 


The failure of the officer, or his inability to secure Government transporta- 
tion requests for travel over land-grant railroads does not relieve him from 


this deduction. 

This conclusion is equally applicable to Engineer officers engaged 
on rivers and harbors work; see 18 Comp. Dec., 168, where it was held 
that the general act of June 12, 1906, superseded the special pro- 
vision made for Engineer officers on rivers and harbors work in the 
act of September 19, 1890; and is controlling whether travel is by 
railroad or by other means of transportation, as the officer can not 
increase the statutory obligation of the Government (4¢ per mile 
where the established route of travel is over a land-grant railroad) 
by failing or refusing to utilize the usual and ordinary means of 
transportation available. 

Accordingly you are informed that you are not authorized to pay 
the voucher as stated, herewith returned, but that deduction should 
be made for the land grant involved. 
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SIX MONTHS’ DEATH GRATUITY—ARMY FIELD CLERKS. 


Army field clerks are not included within the provisions of the act of December 
17, 1919, 41 Stat., 367, authorizing payment of six months’ pay as death 
gratuity to dependents of deceased officers and enlisted men of the Army 
upon official notice of death from wounds or disease not the result of their 
own misconduct. 


Decision by Comptroller General McCarl, April 26, 1922: 

Mrs. Nell R. Swartz requested March 30, 1922, review of settle- 
ment No. 135747, dated February 28, 1922, wherein the War Depart- 
ment Division of this office disallowed her claim for six months’ 
gratuity as the beneficiary of her late husband W. R. S. Swartz, field 
clerk, Quartermaster Corps. 

Army field clerks are considered as not included within the pro- 
visions of the act of December 17, 1919, 41 Stat., 367, authorizing 
payment of an amount equal to six months’ pay as a death gratuity 
to dependents of deceased officers and enlisted men of the Regular 
Army upon official notice of death from wounds or disease not the 
result of their own misconduct, 27 Comp. Dec., 719. 

Field Clerk Swartz died May 3, 1921, of disease not the result of his 
own misconduct, and claimant, his widow, who was designated as his 
beneficiary for the six months’ gratuity, has requested review of the 
settlement. 

The act of August 29, 1916, 39 Stat., 625, provides that thereafter 
not to exceed 200 clerks, Quartermaster Corps, who shall have had 
12 years of service, at least 3 years of which shall have been on de- 
tached duty away from a permanent station, or on duty beyond the 
continental limits of the United States, or both, shall be known as 
field clerks, Quartermaster Corps, and shall receive the same pay 
and allowances, except retirement, as theretofore allowed by law to 
pay clerks, Quartermaster Corps, and shall be subject to the rules 
and articles of war. Pay clerks, Quartermaster Corps, were entitled 
under the act of March 3, 1911, 36 Stat., 1044, to the same pay and 
allowances as then allowed by law to Navy paymaster’s clerks, and 
the latter, by the act of May 13, 1908, 35 Stat., 128, as amended by 
the act of June 24, 1910, 36 Stat., 606, were entitled while holding 
permanent appointments to receive the same pay and allowances 
and have the same rights of retirement as warrant officers of like 
lengths of service in the Navy. The field clerk, Quartermaster Corps, 
was expressly excepted from the benefits of retirement allowed to 
pay clerks and was expressly made subject to the Rules and Articles 
of War and given the same pay and allowances as warrant officers 
of like lengths of service in the Navy. 

The term “ pay and allowances” has a well-defined meaning in the 
law, Army Regulations, and military parlance, and does not include 
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an amount equal to six months’ pay to the beneficiary of an officer 
or enlisted man of the Army. Otherwise, there would be no need 
for a specific provision of law therefor such as is contained in the 
act of December 17, 1919, 41 Stat., 367, which, so far as is material, 
provides that: 


* * * hereafter, immediately upon official notification of the death from 


wounds or disease, not the result of his own misconduct, of any officer or en- 
listed man on the active list of the Regular Army or on the retired list when 
on active duty, the Quartermaster General of the Army shall cause to be paid 
an amount equal to six months’ pay at the rate received by such officer or en- 
listed man at the date of his death. The Secretary of War shall establish regu- 
lations requiring each officer or enlisted man having no wife or child to desig- 
nate the proper dependent relative to whom this amount shall be paid in case 


of his death. 

The question thus resolves itself into whether the field clerk, 
Quartermaster Corps, is embraced in the phrase “any officer or en- 
listed man” as used in the above-quoted provisions of the act of De- 
cember 17, 1919, which, being a gratuity statute, must be strictly 
construed. 

Obviously, field clerks, Quartermaster Corps, while having a cer- 
tain military status, are neither officers nor enlisted men of the Regu- 
lar Army as used in this statute. They were neither commissioned 
nor enlisted, but were originally appointed clerks in the Quarter- 
master Corps, and by virtue of the act of August 29, 1916, 39 Stat., 
625, not exceeding 200 of those who met the conditions precedent are 
now known as field clerks. The definition of an officer and of a sol- 
dier, enlisted man, as given in articles 1 and 2 of the Articles of War, 
act of June 4, 1920, 41 Stat., 787, may be accepted as the definition 
of the terms “ officer” and “enlisted man” as used in the death-gra- 
tuity status. This definition excludes a field clerk. 

It is urged that if the benefits of the death-gratuity statute are 
allowable to warrant officers they can not consistently be denied to 
field clerks. The warrant officer has relative military rank, next be- 
low that of a second lieutenant, which a field clerk does not have, 
and is entitled under the act of June 5, 1920, 41 Stat., 956, to retire- 
ment under the same conditions as “ commissioned officers” of the 
Army, which is denied field clerks. 

Upon review of the matter no differences are found and the settle- 
ment is sustained. 


MILEAGE—REINSTATED MIDSHIPMEN. 


The act of October 22, 1921, 42 Stat., 207, providing for the reinstatement of cer- 
tain midshipmen, does not bring such midshipmen within the purview of 
the act of June 12, 1921, 42 Stat., 122, authorizing mileage to midshipmen 
entering the Naval Academy for “examination and appointment.” 
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Comptroller General McCarl to the Secretary of Navy, April 26, 1922: 


I have your letter of March 11, 1922, requesting decision whether 
midshipmen reinstated at the Naval Academy under the provisions 
of the act of October 22, 1921, 42 Stat., 207, are entitled to mileage 
at 5 cents per mile from their homes to the Naval Academy. 

The specific case presented is that of Midshipman John Alger, 
Fourth Class, who was reinstated on November 8, 1921, under the act 
of Congress approved October 22, 1921, and claims mileage from his 
home at Newport, R. I., to Annapolis, Md., at 5 cents per mile by 
reason of that reinstatement. 

The act of October 22, 1921, 42 Stat., 207, provides: 


That the Secretary of the Navy is authorized, upon application, to admit to 
and reinstate in the United States Naval Academy, subject to examination as 
to physical qualifications, as provided by law, but waiving the provisions of law 
as to age requirements, all former midshipmen at the United States Naval 
Academy found deficient at the end of the first term of the academic year 
1920-21 whose resignations were asked for and received by the Superintendent 
of the Naval Academy: Provided, That they shall upon admission be placed in 
the class one year behind their former class in each case: Provided further, 
That said midshipmen affected by this Act must signify their acceptance of the 
benefits thereof by presenting themselves for physical examination within one 


month of the date of its approval, and if found qualified will enter the Naval 
Academy immediately. 


The appropriation act of July 12, 1921, 42 Stat., 122, authorizes 
payment of “ mileage, at five cents per mile, to midshipmen entering 
the Naval Academy for examination and appointment as midship- 
men.” The act of October 22, 1921, made provision for admission, 
by reinstatement, in the Naval Academy of certain former midship- 
men who had resigned upon request because of deficiency. 

The intent and purpose of the appropriation in the act of July 
12, 1921, and prior acts, was to provide mileage for midshipmen 
entering the Naval Academy upon “ examination and appointment ” 
in the usual method provided by law. In the specific case in question 
Midshipman Alger had, prior to the entrance in question, entered the 
Naval Academy by “examination and appointment,” and presum- 
ably received either actual expenses or mileage for travel to the 
academy pursuant to that appointment. His entrance to the Naval 
Academy on November 8, 1921, was not an entrance by “ examina- 
tion and appointment” as contemplated in the appropriation but an 
entrance or admission by reinstatement, under a special provision 
of law. That provision of law entitled him only to such rights and 
privileges as are expressly provided therein, and since it makes no 
provision for mileage, no right to mileage accrues to Midshipman 
Alger by reason of his reinstatement on November 8, 1921. 

Accordingly you are advised that midshipmen reinstated at the 
Naval Academy under the provisions of the act of October 22, 1921, 


amy 


42 Stat., 207, are not entitled to mileage from their homes to the 
Naval Academy. 
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NATIONAL GUARD HELPERS—PAY WHILE AT ENCAMPMENTS. 


Enlisted men of the National Guard detailed to care for materials, animals, 
and equipment of their organizations are not entitled to the additional 
compensation provided for such work by the act of June 3, 1916, 39 Stat., 
206, as amended by the act of March 1, 1922, 42 Stat., 401, during attend- 
ance at annual encampments, but only to the pay provided for enlisted men 
of corresponding grades in the Regular Army. 


Comptroller General McCarl to the Secretary of War, April 28, 1922: 

I have your letter of April 14, 1922, requesting decision whether 
helpers employed under the provisions of section 90 of the national 
defense act should be paid (1) their compensation as helpers while 
attending the annual encampment of their organizations, or (2) the 
pay of their grades during the period of the encampment, pursuant 
to section 94 of the same act, or (3) whether they are entitled to re- 
ceive pay in both capacities during the encampment. 

Section 90, as amended by the act of March 1, 1922, 42 Stat., 401, 
provides: 

That funds allotted by the Secretary of War for the support of the National 
Guard shall be available for the purchase and issue of forage, bedding, shoeing 
and veterinary services, and supplies for the Government animals issued to 
any organization, and for the compensation of competent help for the care of 
material, animals, and equipment issued mounted and other organizations, in- 
cluding motor drawn and air service, under such regulations as the Secretary 
of War may prescribe: Provided, That the men to be compensated, not to 
exceed 5 for each organization, shall be duly enlisted therein and shall be 
detailed by the organization commander, under such regulations as the Secre- 


tary of War may prescribe and shall be paid by the United States disbursing 
officer in each State, Territory, and the District of Columbia. 


Section 94 of the national defense act, 39 Stat., 206, authorizes 
encampments and other field exercises and provides that: 

* * * the officers and enlisted men of “> National Guard while so en- 
gaged shall be entitled to the same pay, subsistence, and transportation as 


officers and enlisted men of corresponding grades of the Regular Army are or 
hereafter may be entitled by law. 


The suggestion that the act of March 1, 1922 (or the amendment 
of section 90 contained in the act of June 4, 1920, 41 Stat., 783), is 
the later enactment and should therefore prevail over the provision 
for pay for members of the National Guard attending encampments 
contained in section 94, cannot maintain. The original pro- 
vision, 39 Stat., 206, repeated without change in the act of June 4, 
1920, 41 Stat., 783, substantially the same in the act of March 1, 
1922, was: 

* * * and for the compensation of competent help for the care of the 


material, animals, and equipment thereof, under such regulations as the Secre- 
tary of War may prescribe: * * *. 


The proviso requiring the men so compensated to be enlisted in 
the organizations to which the animals, materials, and equipment 
belong, for the care of which they are employed, was also contained 
in the act of June 3, 1916, and the only change made in the language 











DECISIONS OF THE COMPTROLLER GENERAL. 603 


either in the act of June 4, 1920, or the act of March 1, 1922, is the 
substitution of the word “organization” for the words “ battery 
or troop.” It is thus apparent that the intent of the statute is to 
be gathered from the entire act and not from the subsequent amend- 
ments of isolated sections. 

The men are required to be enlisted in the organization to which 
belong the animals, material, and equipment for the care of which 
they are employed. They are included in the number making up the 
membership of the organization to which they belong, and are 
counted in determining the organization’s minimum and maximum 
strength. When called or drafted into Federal service with their 
organizations they come into Federal service as enlisted men of their 
respective grades and not as “helpers.” They are required to take 
the same oath of enlistment (sec. 70) as are other enlisted men and 
they are as fully and completely members of the organization as are 
any other members thereof. As enlisted men of the organization 
they are entitled when attending duly authorized encampments to 
the pay of enlisted men of corresponding grades in the Regular 
Army. 

That this is the intent of the law is obvious, as the care of the 
material, animals,.and equipment of a military organization is the 
proper duty of every member of the organization, and is properly 
assigned to any or all of them when in encampments undergoing 
training which simulates actual conditions in the field. When not 
so attending encampments or other exercises entitling members to 
full Federal pay, the members of the National Guard are required 
only to attend armory drills of 14 hours’ duration not exceeding 
eight in one month or 60 in a year. It is because of the fact that 
members of the National Guard are not on duty, as such, continu- 
ously that the employment of competent help for the care of the 
material, animals, and equipment of certain organizations is neces- 
sary. If, however, these organizations when in encampments for 
field training are to be relieved of a considerable portion of their 
duties by specially employed help they will not receive the training 
contemplated by the statute, nor will the help, being also members 
of the organization, receive the military training contemplated in 
their respective grades. The employment of persons for such service 
is not provided for in the Regular Army. 

Accordingly, I am of opinion that the members of organizations 
of the National Guard rendering service as helpers pursuant to sec- 
tion 90 of the national defense act to care for the material, animals, 
and equipment of their organizations should be paid only the pay 
of their grades when in attendance at duly authorized encampments 
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or other exercises under section 94 of the act entitling them to the full 
Federal pay of their grades; and that paragraph 971 of the National 
Guard Regulations, 1919, directing that they should receive the 
compensation of helpers during encampments, is contrary to law 
and without effect. 


TRAVEL ALLOWANCE—ENLISTED MEN TRANSFERRED FROM 
NAVY TO NAVAL RESERVE FORCE. 


Enlisted men of the Navy transferred to the Naval Reserve Force are not 
entitled to travel allowance under the act of February 28, 1919, 40 Stat., 
1203, unless and until they are released from active service. 


Comptroller General McCarl to the Secretary of the Navy, April 28, 1922: 

I have your letter of March 18, 1922, requesting decision whether 
enlisted men of the Regular Navy transferred to the Fleet Naval 
Reserve at expiration of enlistment after 16 years’ naval service, or 
before expiration of enlistment after 20 or more years’ naval service, 
are entitled to travel allowance as provided in the act of February 
28, 1919, 40 Stat., 1203. 

You invite attention to article 419(3) of Instruction Governing 
the Organization and Administration of the Naval Reserve Force, 
1921, which, relative to men transferred to the Fleet Naval Reserve, 
provides— 

If, in time of peace, furnish the transferred man with 5 cents per mile in lieu 
of transportation and subsistence for travel to his home and direct him to report 


by letter to the commandant of the naval district in which he resides immedi- 
ately upon his arrival at his home. 


Paragraph (7) of that article provides— 


If transfer is made at such time as the Naval Reserve Force may be mobilized 
and held on active duty, the man and his reserve record and health record may 
be retained on board; the other steps as indicated above to be executed. 


It is apparent that men so transferred may be released from ac- 
tive duty at termination of their enlisted service by reason of the 
transfer with privilege of returning to their homes, subject to fur- 
ther active duty only upon a subsequent call; or they may be con- 
tinued on active duty under their Fleet Naval Reserve status. 

The act of February 28, 1919, 40 Stat., 1203, provides— 

That an enlisted man honorably discharged from the Army, Navy, or Marine 
Corps since November eleventh, nineteen hundred and eighteen, or who may 
hereafter be honorably discharged, shall receive five cents per mile from the 
place of his discharge to his actual bona fide home or residence, or original 
muster into the service, at his option: Provided, That for sea travel on dis- 
charge, transportation and subsistence only shall be furnished to enlisted 
men: Provided, That naval reservists duly enrolled who have been honorably 
released from active service since November eleventh, nineteen hundred and 
eighteen, or who may hereafter be honorably released from active service, 
shall be entitled likewise to receive mileage as aforesaid. 

By reason of the transfer an enlisted man ceases to be in the 


Regular Navy and assumes the status of a member of the Fleet 
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Naval Reserve. The law expressly provides travel allowance for 
members of the Naval Reserve Force when released from active 
service. The transferred member has an active service status when 
transferred, and I am of opinion that if placed on inactive status 
at date of transfer, as prescribed in article 419(3) of instruction as 
quoted, such constitutes a release from active service within the 
meaning of the law so as to entitle the man to travel allowance; but 
if he is continued on active service after transfer, right to travel 
allowance does not accrue until released from active service 


SET-OFF. 


The accounting officers of the United States have the inherent right, independ- 
ently of the act of March 8, 1875, 18 Stat., 481, to set off, in a proper case, 
an amount due from a claimant to the United States against an amount 
otherwise due to said claimant. 


Decision by Comptroller General McCarl, April 28, 1922: 

The Western Union Telegraph Co. applied, February 21, 1922, 
for a revision of the action of the Auditor for the State end Other 
Departments, in settlement No. 35111, dated March 10, 1921, where- 
in there was found due the Western Union Telegraph Co. $2,480.10, 
covering official Government messages transmitted from various 
bureaus of the Department of Agriculture, but it was stated in said 
settlement that payment of said amount should be withheld under the 
act of March 3, 1875, 18 Stat., 481, pending such action as the Sec- 
retary of the Treasury might take to determine the question of set- 
off against the amount certified as due the Western Union Telegraph 
Co., viz, $72.44, the amount alleged by the Department of Agricul- 
ture to be due it from the Western Union Telegraph Co. on account 
of an erroneous transmission of a telegram whereby the Government 
was damaged in the said amount of $72.44. 

Upon the certificate the Secretary of the Treasury issued his war- 
rant for $1,907.66, being the amount specified in the certificate less 
$72.44, plus $500, and the warrant was duly forwarded to the claim- 
ant. Payment of the warrant has not been accepted, but has been 
forwarded to this office in connection with the application for revi- 
sion now made. The facts in this case may be summarized as follows: 

On March 20, 1920, the Department of Agriculture sent the fol- 
lowing message : 

Stubblefield sent you wire re wheat types before solicitor can render opinion 
must have all facts relating to transaction stop if possible forward copies of 
contracts and other papers showing whether any representation other than the 


type itself is made by shipper as to quality and condition wep Livingston not 
attending rice. hearings Besley will not go Frisco. 
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That in transmitting the message an error was made by the tele- 
graph company, and the last five words of the message read “ Besley 
will go to Frisco.” 

Stubblefield, understanding from the message that Mr. Besley 
would go to San Francisco, went there to confer with him. His ex- 
penses, including three days per diem at $4, one day at $2, miscel- 
laneous expenses, railroad transportation, and Pullman fare 
amounted to $72.44. 

The act of March 3, 1875, provides as follows: 


That when any final judgment recovered against the United States or other 
claim duly allowed by legal authority, shall be presented to the Secretary of 
the Treasury for payment, and the plaintiff or claimant therein shall be in- 
debted to the United States in any manner, whether as principal or surety, it 
shall be the duty of the Secretary to withhold payment of an amount of such 
judgment or claim equal to the debt thus due to the United States; and if such 
plaintiff or claimant assents to such set-off, and discharges his judgment or 
an amount thereof equal to said debt or claim, the Secretary shall execute a 
discharge of the debt due from the plaintiff to the United States. But if such 
plaintiff, or claimant, denies his indebtedness to the United States, or refuses 
to consent to the set-off, then the Secretary shall withhold payment of such 
further amount of such judgment, or claim, asin his opinion will be sufficient 
to cover all legal charges and costs in prosecuting the debt of the United States 
to final judgment. And if such debt is not already in suit, it shall be the duty 
of the Secretary to cause legal proceedings to be immediately commenced to 
enforce the same, and to cause the same to be prosecuted to final judgment with 
all reasonable dispatch. And if in such action judgment shall be rendered 
against the United States, or the amount recovered for debt and costs shall 
be less than the amount so withheld as before provided, the balance shall then 
be paid over to such plaintiff by such Secretary with six per cent interest 
thereon for the time it has been withheld from the plaintiff. 


The act of 1875 is not mandatory in its provisions to the extent 
that it precludes the right to make set-offs under the common law. 
See 23 Comp. Dec., 68. Every creditor has the right to apply the 
moneys of his debtor in his hands in the extinguishment of claims due 
him from the debtor. This is a comman-law right and may be exer- 
cised on general principles without the aid of a statute. See Barry v. 
United States, 229 U.S., 47; 15 Pet., 370; 98 U. S., 186; 4 Lawrence 1 
Comp. Dec., 504. 

It necessarily follows that the accounting officers have the inherent 
right independent of the act of March 3, 1875, to set off an amount 
due the United States from a claimant against any amount otherwise 
due said claimant. 

Upon review of this matter this office considers that the setthement 
in allowing the fuli amount of $2,480.10 was erroneous in view of the 
fact that there should have been deducted from said amount the sum 
of $72.44, due the United States for expenditures arising out of the 
error of claimant in the transmission of the telegram. 

Upon a revision of the action of the Auditor for the State and Other 
Departments the amount of $2,480.10, allowed as due the Western 
Union Telegraph Co., is disallowed and the amount of $2,407.66 is 
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now certified as due the claimant from the United States. The war- 
rant for $1,907.66 filed by claimant is herewith returned to it, and 
in addition thereto a warrant for $500 will be sent to it in due course 
upon a certificate for the difference of $500 between $2,407.66 and 
$1,907.66 issued by the State and Other Departments Division of this 
office. 


NATIONAL GUARD DRILL PAY—INDIVIDUAL CLAIMS. 


The act of June 3, 1916, 39 Stat., 209, requires that the National Guard pay rolls 
for each semiannual period should be complete and contain the names of 
every member of the organization during that period; hence individual 
claims by those not appearing thereon are for consideration in the first 

instance by the War Department in the manner prescribed by the statute. 






Decision by Comptroller General McCarl, April 29, 1922: 


Stanley F. Gwitt, of 1119 Tenth Avenue, Milwaukee, Wis., re- 
quested November 8, 1921, review of settlement No. 120730, dated 
September 24, 1921, War Department Division of this office, by 
which was settled his claim for armory drill pay during the period 
March 1 to June 30, 1917, as a member of Company D, Second In- 
fantry, Wisconsin National Guard, March 1 to April 8, 1917, and 
as a member of the Supply Company, First Infantry, Wisconsin 
National Guard, April 9 to June 30, 1917. 

It appears that claimant’s name did not appear on the rolls, as 
originally submitted, of either of these organizations for the period 
in question, but that on his filing claim for drill pay a supplementary 
pay roll for the Supply Company, First Infantry, was prepared, 
presumably from the company records, showing that claimant at- 
tended eight drills of that company. On this basis claimant was 
allowed for the period March 1 to June 30, 1917, $9.55; $2.19 for 
the period March 1 to April 5, 1917, payable under the appropriation 
“Pay, etc., of the Army, 1917,” certified claims, and $7.36 for the 
period April 6 to June 30, 1917, under “ Pay, etc., of the Army, 
1919.” Warrants issued and have been cashed by claimant. He con- 
tends, however, that he also attended drills of Company D, Second 
Infantry, and that payment for these drills has not been made. 

Claimant was in Federal service on the Mexican border, and was 
mustered out of Federal service February 28, 1917. What, if any, 
Federal service he had subsequent to that date is not shown by the 
papers. Section 110 of the act of June 3, 1916, 39 Stat., 209, author- 
ized payment for armory drills during the first semiannual] period of 
a year only if the individual had attended not less than 24 drills; 
any less number of drills attended were to be carried forward 
to the second semiannual period and if the total drills attended 
during the entire year were not less than 24, payment was authorized. 
7920°—22—Vol. 140 
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Provision was also made for proportional payment to men’ enlisting 
after the beginning of the yeargand for men discharged before the 
close of the year. It was also held, 24 Comp. Dec., 1, that where 
organizations of the National Guard were called or drafted into 
Federal service before the expiration of the year 1917, the enlisted 
men thereof were to be regarded as having been discharged thereby 
within the meaning of the third proviso of section 110 and were en- 
titled to be paid their proportional pay for attending drills of their 
organization prior to its call or draft into Federal service. 

It therefore appears that were the claim as presented otherwise 
proper for consideration, evidence should have been presented show- 
ing that claimant was called or drafted into Federal service with 
his organization, or that he was discharged from the National 
Guard, 25 Comp. Dec., 946, making it impossible for him to attend 
the number of drills required—not less than the proportion of 24 to 
the ten months of 1917 subsequent to his muster out of Federal 
service February 28, 1917—as until such evidence is furnished he is 
not entitled to any pay for less than 20 drills attended. 

It is also noted that payment was made under the appropriation 
“ Pay etc., of the Army, 1917,” 39 Stat., 619, and “ Pay etc., of the 
Army, 1919.” The appropriation properly chargeable is “Arming, 
equipping and training the National Guard 1917,” 39 Stat., 645. 
Payment having been made readjustment of the appropriations will 
not be made in view of what is hereafter said. 

There is the further question in this case as to the proper pro- 
cedure in payments of armory drill pay in view of the individual 
claims of members of the National Guard for armory drill pay. 
Sections 109 and 110 of the National Defense Act provide for 
armory drill pay for officers and enlisted men of the National Guard 
when not in Federal service, and the second paragraph of section 
110, provides: 

All amounts appropriated for the purpose of this and the last preceding 
section shall be disbursed and accounted for by the officers and agents of the 
Quartermaster Corps of the Army, and all disbursements under the foregoing 
provisions of this section shall be made as soon as practicable after the thirty- 
first day of December and the thirtieth day of June of each year upon pay 
rolls prepared and authenticated in the manner prescribed by the Secretary of 
— 

The provisions of the act are such as to require that the pay roll 
of an organization for each semiannual period should contain the 
name of every member of the organization during that period. In- 
dividual claims indicate the omission of names and if the names of 
individual members have been omitted it results there was no proper 
determination of the payments on the roll, notably is this true with 
respect to company officers. 
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If claims are presented by individuals for armory drill pay, proper 
procedure requires the presentation to be to the War Department 
and it will be for the War Department to act thereon in the manner 
prescribed by the statute, and there must be a proper showing of the 
reason for the omission of the individual’s name from the pay roll 
of the organization of which he was a member during the period 
covered by the claim. 

The settlement heretofore made will not be disturbed, but the ap- 
plication for review is dismissed for the reason that claim should be 
filed with the War Department as herein indicated. 


SUMMARY COURT-MARTIAL SENTENCES—DISAPPROVAL OF 
AFTER DISCHARGE UNDER. 






























The action of the Secretary of the Navy in setting aside a summary court-martial 
sentence, pursuant to which sentence an enlisted man was given a bad- 
conduct discharge by his commanding officer, does not alter the fact that by 
reason of such discharge the nan was placed in a nonservice status; nor 
does the Secretary’s action in setting aside the sentence operate to restore the 
man to a service status so as to entitle him to pay between date of dis- 
charge and date he reported for duty pursuant to the Secretary’s direction. 
1 Comp. Gen., 293, adhered to. 


Comptroller General McCarl to the Secretary of the Navy, May 1, 1922: 

I have your letter of March 14, 1922, requesting a reconsideration 
of review No. 393, dated December 6, 1921, of the claim of Albert D. 
Scott, w. std., United States Navy, for refund of amount checked 
on account of summary court-martial sentence, and appeal No. 37616, 
dated December 1, 1921, of claim of Ray Charles Tanner, sea. 2c., 
United States Navy, for pay during period he was not actually per- 
forming duty by reason of a summary court-martial sentence, in view 
of a recent decision by the United States Circuit Court of Appeals 
for the Second Circuit, in determining the status of an enlisted man 
in a similar case. 

The case before the court was that of William Robert Harris, an 
enlisted man in the Navy who was tried by a summary court-martial, 
convicted, and sentenced to a bad-conduct discharge. The proceed- 
ings, findings, and sentence were approved by the convening author- 
ity and the immediate superior in command, and Harris was dis- 
charged from the Navy with a bad-conduct discharge on March 25, 
1920. The Secretary of the Navy subsequently disapproved the sen- 
tence and directed that Harris report for duty under his contract of 
enlistment. He did so under protest, but subsequently returned to 
his home, was charged with desertion, surrendered to the naval au- 
thorities, and while waiting trial on charge of desertion secured his 
release therefrom by means of a writ of habeas corpus issued by the 
United States District Court for the Eastern District of New York, 
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which was heard in appeal by the Circuit Court for the Second Dis- 
trict, which court reversed the order of the court below on the ground 
that the summary court-martial was without jurisdiction because 
Harris was not legally charged with the commission of an offense 
and the discharge an absolute nullity ab initio. 

The holding in the Tanner case was to the effect that the action 
of the Secretary of the Navy in setting aside the court-martial sen- 
tence did not alter the fact that Tanner had been discharged and put 
out of the service and did not restore him to service so as to entitle 
him to pay prior to the date he reported for duty pursuant to the 
Secretary’s direction. 

The court’s decision in the Harris case was to the effect that the 
naval authorities did not lose jurisdiction over Harris by reason 
of the court-martial sentence. It was not a determination of his 
pay status for the period while out of the service by reason of the 
court-martial discharge. 

The question in the Tanner case was whether he was entitled to 
pay for the period from date of discharge on October 25, 1920, pur- 
suant to the court-martial sentence to April 13, 1921, date he re- 
ported for duty pursuant to direction of the Secretary of the Navy 
in review of the court-martial proceedings. If the commanding 
officer pursuant to summary court-martial sentence was authorized 
to discharge the man, such discharge placed him in a nonservice 
status, and he did not again come into a service status until he 
reported for duty pursuant to the Secretary’s direction. That fact 
determined his pay status. 

The court’s decision in the Harris case does not affect the decision 
in the Tanner case. As stated in my letter of January 21, 1922, 
there rests with the Secretary of the Navy authority to review and 
to set aside the proceedings and sentence of summary courts-martial, 
but such authority can not be remedial to the extent of removing 
the fact of an executed sentence and can not give rights compensa- 
tory of such executed sentence. The Secretary’s action in setting 
aside the sentence did not give Tanner right to pay for the period 
when by force of the court-martial sentence he was not in a service 
status. j 

The principles governing in the Tanner case were applied to 
Scott’s claim, and therefore I see no reason why the conclusion of 
that review should be modified by reason of the court’s decision in 
the Harris case. 

However, it appears that the summary court-martial sentence by 
which Scott was sentenced to lose $181.50 of his pay was approved 
September 11 and disapproved October 2, 1920. Although the en- 
tire amount was checked against his account, it appears that his 
accrued pay prior to October 2 was not equal to the amount so 
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checked, and therefore all of the adjudged loss of pay was not exe- 
cuted on date the sentence was disapproved. On July 1 he had a 
balance due of $73.43; his pay from July 1 to October 1, inclusive, 
amounted to $239.63, a total of $313.06. There was chargeable 
against that amount $9.90 insurance, $0.61 hospital fund, $45 allot- 
ment, $8 clothing and small stores, and $125 money, a total of 
$188.51, leaving $124.55 to apply on the sentence. Accordingly, 
only $124.55 of the adjudged loss of pay was executed when the 
sentence was disapproved, and therefore claimant is entitled to a 
refund of $181.50 less $124.55, or $56.95. 

The settlement is modified, and instead of $68.95 found due the 
United States therein, $12 is due the United States. 

Since the amount forfeited by the sentence is subject to remission 
according to article 4893 N. I., that part actually executed may be 
refunded on final discharge as provided in that article. 


LEAVES OF ABSENCE—POSTAL CLERKS. 


The act of June 5, 1920, 41 Stat., 1052, requiring that postal employees be 
granted 15 days’ leave with pay each fiscal year, makes it the duty of the 
department to see that the leave is granted if requested, but makes no 
provision for compensating the employee in case the authorized leave is 
not granted, and such leave is not cumulative beyond the year to which 
it relates. 


Comptroller General McCarl to the Postmaster General, May 1, 1922: 
I have your letter of April 13, 1922, as follows: 


The act to reclassify postmasters and employees of the Postal Service and 
readjust their salaries and compensation on an equitable basis, approved June 
5, 1920, provides: 

“ Employees in the Postal Service shall be granted fifteen days’ leave of ab- 
sence with pay, exclusive of Sundays and holidays, each fiscal year,” 41 Stat., 
1052, and that, 

“The fifteen days’ leave shall be credited at the rate of one and one-quarter 
days for each month of actual service.” 41 Stat., 1053. 

Inasmuch as it has come to the department’s attention that many carriers 
due ejther to the ignorance of the law on the part of themselves or their post- 
masters, or to some other reason, have not received during a fiscal year the 
full amount of leave of absence with pay to which they were entitled under 
the law quoted, it is desired that a decision be rendered as to whether the de- 
partment is authorized to make any payment to the carriers in question, or to 
compensate them in any other way, for the leave of absence with pay which 
was not taken during a fiscal year. 


There is no provision of law with reference to the 15 days’ an- 
nual leave referred to in your letter making the leave cumulative be- 
yond the year to which it relates. Neither is there any provision of 
law authorizing payment for such leave not taken. 

The requirement that 15 days’ leave of absence at the rate of 1} 
days for each month of actual service be granted each fiscal year 
makes it the duty of the department to see that said leave is granted 
if requested, but the law makes no provision for compensating the 
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employee in case the authorized leave be not granted. If there has 
been no action with respect to the leave, there is now no remedy, 
and the questions submitted are answered in the negative. 


REWARD FOR APPREHENSION OF DESERTERS. 


The reward for the apprehension and delivery of a deserter, where the deserte 
is not delivered at a military post as required by the Army Regulations. 
should be reduced by the amount of the expenses for transportation and 
subsistence that the civil officer would have necessarily incurred had he 
delivered the deserter to the nearest military post. 


Comptroller General McCarl to Capt. A. E. Sawyer, United States Army, 

May 1, 1922: 

I have your indorsement of March 28, 1922, requesting decision 
whether you are authorized to pay voucher therewith submitted, 
stated in favor of Deputy Sheriff E. E. Boyd, The Hollow, Va., re- 
ward for the apprehension and delivery of John J. Tilley, R-1324485, 
a deserter from Battery F, Eighty-second Field Artillery. 

It appears that Mr. Boyd arrested Tilley on instructions from the 
military authorities at Fort Bliss, Tex., that in an endeavor to deliver 
the prisoner to the military authorities he traveled with the prisoner 
to Danville, Va., and Greensboro, N. C.; and, that finding no one at 
those places with authority to receive the prisoner, returned with 
him to The Hollow to await further instructions from Fort Bliss. 
Subsequently, a guard was sent from Fort Monroe, Va., apparently 
the nearest military post, to Mount Airy, N. C., where Mr. Boyd 
delivered the prisoner. 

The question is: What, if any, amount is payable to Mr. Boyd as 
a reward for the apprehension and delivery of a deserter under the 
limitations fixed by law, and regulations made pursuant thereto? 
The statutory authority for the payment of rewards for the appre- 
hension and delivery of deserters is contained in the annual appro- 
priations acts for the Army under “ Incidental expenses, Quarter- 
master Corps,” and for the current fiscal year, 42 Stat., 79, the pro- 
vision is: 

* * * for the apprehension, securing, and delivering of deserters, includ- 
ing escaped military prisoners, and the expenses incident to their pursuit; and 
no greater sum than $50 for each deserter or escaped military prisoner shall, 
in the discretion of the Secretary of War, be paid to any civil officer or citizen 
for such services and expenses; * * 

Paragraph 121, Army Rasubiticen, 1913, as amended by C. A. R. 
No. 67, January 31, 1918, so far as here material, provides: 


A reward of $50 will be paid to any civil officer or civilian, except United 
States marshals, United States deputy marshals, and special agents of the 
Department of Justice, for the apprehension and delivery to the proper military 
authorities at a military post, of a deserter from the military service, * * *. 
The reward will be paid by the Quartermaster Corps and will be in full satis- 
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faction of all expenses for arresting, keeping, and delivering the deserter 
* * *, The quartermaster making the payment of reward * * * will 
report that fact to the panera officer of the organization to which the 
deserter belongs * * 

It was stated, 24 Comp. Dec., 466, the statute does not require that 
delivery of an apprehended deserter shall be at a military post to 
entitle a civil officer to the maximum reward, but the regulations 
issued by the Secretary of War pursuant to the statute do so require, 
and those regulations are as effective as if a part of the law itself. 

In these circumstances the amount properly payable when delivery 
is not made at a military post, under the rule announced in 24 Comp. 
Dec., 466, is the amount fixed by the regulations, $50, “ reduced by 
the amount that is required to pay the expenses of transporting the 
deserter from the place of his acceptance to the nearest military post 
or camp.” 

The expenses of transporting the deserter include the cost of trans- 
portation of the civil officer and the deserter from the place of appre- 
hension to the nearest military post, the cost of transportation of the 
officer from the latter to the former place, and subsistence for both en 
route. The expenses stated to have been incurred by the military 
authorities in securing the delivery of Tilley to the nearest military 
post are as follows: 





Subsistence, guard, and guard and prisoner____________________________ $4. 80 
SRE IIS, Nn eretriinen sienna 15. 00 
Transportation, guard, and guard and prisoner_____-_---___--_-___-____- 43. 82 

ee cali trea Natale ie led ee ati cst heglmichase sh loenpthcaitecagsh ties 63. 62 


The item of automobile hire for guard is not understood. Delivery 
of the prisoner was made at Mount Airy, N. C.; that place is con- 
nected with the Southern Railway. It is only the necessary expenses 
for transportation and subsistence that would have been incurred by 
the civil officer in delivering the deserter to the nearest military post 
that should be deducted from the reward and not general expendi- 
tures made by the military guard sent for the deserter. 

Payment to Mr. Boyd of a reward for the apprehension and de- 
livery of deserter John J. Tilley, on the facts now disclosed, is not 
authorized in an amount in excess of $50 less ($4.80 and $43.82) 
$48.62, $1.38. The voucher and related papers are returned herewith 
and your question is answered accordingly. 


DAMAGES TO PRIVATE PROPERTY BY ARMY. 


In a damage to private property incident to the training, practice, operation, or 
maintenance of the Army, where the property is capable of being repaired 
at a reasonable cost, the measure is the amount necessary to restore the 
damaged property to the condition in which it was immediately preceding 
the accident, and does not authorize allowance of consequential damages 
based upon the difference between the value of the property immediately 
preceding and immediately following the accident. 
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In order to authorize payment of claims for damages to or loss of private 
property incident to the training, practice, operation, or maintenance of 
the Army from the appropriation provided for that purpose by the act of 
June 5, 1920, 41 Stat., 965, each of the four conditions set forth in the 
proviso to the act must be met, and where there is a failure to meet any 
of those conditions the appropriation is not available for the payment of 
such damage claims. 


Decision by Comptroller General McCarl, May 1, 1922: 

L. B. Tuttle requested, April 17, 1922, review of settlement No. 
139132, dated April 7, 1922, War Department Division, this office, 
allowing $241.45 as reimbursement for the damage sustained by his 
automobile when struck July 27, 1921, by an Army truck on Rumson 
Road, Sea Bright, N. J. 

It appears that the Army truck was returning to Camp Alfred 
Vail in the evening of July 27, 1921, and was forced to stop and wait, 
along with other vehicles, for the closing of the drawbridge over 
the Shrewsbury River, When the drawbridge was closed, traffic, 
which was somewhat dense, proceeded at a speed of approximately 10 
miles an hour in both directions; about 500 feet west of the bridge, a 
Lexington touring car driven by claimant’s agent came to a sudden 
stop, the driver having given the customary signal. The Army truck 
was about 15 feet in the rear, but, due to the heated condition of the 
surface of the road, the brakes applied by its driver were unable to 
prevent the truck striking the rear of the machine. Claimant is the 
local distributor in his vicinity for the Lexington automobile and 
the damaged machine was in use for demonstration purposes, having 
been driven approximately 200 miles. An expenditure of $241.99 
was made in repairs to the machine and it was certified that the re- 
pairs made were such as were required to restere the automobile as 
nearly as possible to its original condition. Claimant requested that 
he be allowed an additional sum of $500 to cover the depreciation of 
the automobile resulting, it is insisted, from the collision and be- 
cause of his inability to have the repairs made until after the summer 
season was over, making it impossible to continue its use as a demon- 
stration car, and also because it could not be sold as a new machine. 

The claim was approved by the Secretary of War in the sum of 
$741.99, after claimant’s refusal to accept $241.99 in full satisfac- 
tion for the amount of damage, and was referred to the General 
Accounting Office for settlement. The War Department Division 
allowed the sum of $241.99 in full satisfaction for all damages and 
disallowed the sum of $500 as being speculative damages and not 
payable under the act of June 5, 1920, 41 Stat., 965, making appro- 
priations: 

For payment of claims for damages to and loss of private property incident 
to the training, practice, operation, or maintenance of the Army that have 
accrued, or may hereafter accrue, from time to time, to be immediately avail- 


able and to remain available until expended, $40,000: Provided, That settlement 
of such claims shall be made by the Auditor for the War Department, upon the 








DECISIONS OF THE COMPTROLLER GENERAL. 615 


approval and recommendation of the Secretary of War, where the amount of 
damages has been ascertained by the War Department, and payment thereof 
will be accepted by the owners of the property in full satisfaction of such 
damages. 


As no appropriation was available for payment of the amount 
allowed it was certified to Congress. Claimant has requested review 
of the settlement and allowance of the sum of $500 as the amount 
of the deterioration of the car. 

The authorization contained in the appropriation acts for payment 
of claims for damages to and loss of private property incident to the 
maintenance of the Army must be strictly complied with. The 
measure of damages where the property is capable of being repaired 
at a reasonable cost is the cost of the repairs and not the difference 
between the value immediately preceding and immediately following 
the accident. Fisher y. City Dairy Co., 113 Atl. Rep., 95; The Balti- 
more, 8 Wall., 377. In other words, it is the amount necessary to 
restore the damaged property to the condition in which it was imme- 
diately preceding the accident and does not include any consequen- 
tial damages. 

Moreover, before any payment can be made out of this appropria- 
tion the conditions specified therein must be met: (1) The damages 
must be ascertained by the War Department; (2) the award there- 
for must be approved and its payment recommended by the Secre- 
tary of War; (3) the owner of the property must be ready to accept 
the amount so awarded, approved, and recommended as in full satis- 
faction of his claim; (4) the settlement must be made by the account- 
ing officers. 26 Comp. Dec., 910. 

The conditions have not been met in this case as claimant refused 
to accept the sum of $241.99 as in full satisfaction of his claim, and 
the Secretary of War has recommended an allowance for asserted 
consequential damages which does not, constitute a legal claim 
against the United States. 

The settlement must be reversed and the amount of $241.99 dis- 
allowed unless, in accordance with the provisions of the enactment, 
claimant files in this office on or before May 15, 1922, an acceptance 
of the amount of $241.99, in full settlement. 


LEAVES OF ABSENCE TO PROSECUTE ACTION FOR INJURIES— 
EMPLOYEES’ COMPENSATION ACT. 


An employee in the Postal Service who is injured in the discharge of his 
offiicial duties is not entitled under the employees’ compensation act or 
otherwise to any additional leave with pay to enable him to prosecute a 
suit for damages against the person or persons responsible for such injury 
as required by Section 26 of the act of September 7, 1916, 39 Stat., 747. 


Comptroller General McCarl to the Postmaster General, May 1, 1922: 
I have your letter of April 18, 1922, requesting decision of a ques- 
tion presented as follows: 
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Harry R. Patterson, an employee of the post office at New York, New York, 
was injured on December 9, 1919, while in discharge of his official duties 
by a vehicle belonging to the Black and White Cab Company, New York, New 
York, and has presented a claim therefor to the United States Employees’ Com- 
pensation Commission under the Federal compensation act, approved Septem- 
ber 7, 1916. In accordance with the provisions of section 26 of the said act 
Mr. Patterson has entered suit for damages against the Black and White Cab 
Company and in the prosecution thereof is required to absent himself from his 
duties as employee in the New York post office to attend court where the case 
is being tried under state jurisdiction. 

As Mr. Patterson has exhausted all of his annual leave for the current fiscal 
year your opinion is requested as to whether by virtue of the provisions and 
requirements of section 26 of the compensation act he can be granted leave of 
absence with pay while in attendance at court in the prosecution of his claim 
for damages against the Black and White Cab Company. The Compensation 
Commission takes the affirmative view but as there is some question as to the 
legality of the matter your opinion thereon is sought. 

Section 26 of the act of September 7, 1916, 39 Stat., 747, provides: 

If an injury or death for which compensation is payable under this Act is 
caused under circumstances creating a legal liability upon some person other 
than the United States to pay damages therefor, the commission may require 
the beneficiary to assign to the United States any right of action he may 
have to enforce such hiability of such other person or any right which he may 
have to share in any money or other property received in satisfaction of 
such liability of such other person, or the commission may require said bene- 
ficiary to prosecute said action in his own name. 

If the beneficiary shall refuse to make such assignment or to prosecute said 
action in his own name when required by the commission, he shall not be en- 
titled to any compensation under this Act. 

The cause of action when assigned to the United States may be prosecuted or 
compromised by the commission, and if the commission realizes upon such 
cause of action, it shall apply the money or other property so received in the 
following manner: After deducting the amount of any compensation already 
paid to the beneficiary and the expenses of such realization or collection, which 
sum shall be placed to the credit of the employees’ compensation fund, the sur- 
plus, if any, shall be paid to the beneficiary and credited upon any future pay- 
ments of compensation payable to him on account of the same injury. 


Sections 7 and 8 of the same act, page 743, provide: 


Sec. 7. That as long as the employee is in receipt of compensation under this 
Act, or, if he has been paid a lump sum in commutation of installment payments, 
until the expiration of the period during which such installment payments would 
have continued, he shall not receive from the United States any salary, pay, or 
remuneration whatsoever except in return for services actually performed, and 
except pensions for service in the Army or Navy of the United States. 

Sec. 8. That if at the time the disability begins the employee has annual or 
sick leave to his credit he may, subject to the approval of the head of the de- 
partment, use such leave until it is exhausted, in which case his compensation 
shall begin on the fourth day of disability after the annual or sick leave has 
ceased. 


I find nothing in section 26 or in any other section of the employees’ 
compensation act of September 7, 1916, that can be construed as ex- 
tending the period for which employees in the Postal Service may be 
granted leave of absence with pay. 

If the suit involved in this case is successful and the amount recov- 
ered is in excess of the disability compensation paid by the United 
States the employee will receive the benefit thereof. Therefore, it 
would seem not unreasonable to require the employee to devote the 
time necessary to the prosecution of the suit without compensation 
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therefor, but, be that as it may, the granting of additional leave with 
pay for such periods is not authorized by law. 
The question presented is answered in the negative. 


TRAVEL ALLOWANCE. 


An enlisted man who has elected to receive travel allowance to a specified 
place which he designates as his bona fide home and which is also his place 
of enlistment and who has been paid in accordance with his election, has 
exhausted his rights under the act of February 28, 1919, 40 Stat., 1203, and 
can not thereafter be paid travel allowance to the place of his former origi- 
nal enlistment. 


Decision by Comptroller General McCarl, May 1, 1922: 

Arthur J. Miller, private (first class), Company K, Forty-ninth 
Infantry, discharged, requested March 11, 1922, review of settlement 
No. 801323, dated February 20, 1922, War Department Division, this 
office, disallowing claim for travel pay from Fort Leavenworth, 
Kans., to New York, N. Y., less travel pay received upon discharge 
August 15, 1921, from Fort Leavenworth to Indianapolis, Ind. 

Claimant originally entered the military service June 26, 1913, at 
Fort Slocum, N. Y., and was honorably discharged August 9, 1916, 
on a surgeon’s certificate of disability at Fort Sam Houston, Tex. 
Immediately thereafter he journeyed to Washington, D. C., and 
made personal application to the Surgeon General of the Army 
for a waiver of the physical disability so that he might reenlist. 
Pending action upon the application, claimant went to York, Pa., 
and from there to Wilmington, Del., at which place he received 
notice of the approval of his application, provided he would consent 
to an operation. He was directed to report at Walter Reed General 
Hospital, Takoma Park, D. C., for the operation and to Fort Myer, 
Va., for reenlistment. This was done and discharge from that en- 
listment was made October 20, 1920, at Fort Benjamin Harrison, 
Ind. He stated his residence both on June 26, 1913, and October 7, 
1916, as at New York, N. Y. When he was accepted for reenlistment 
October 29, 1920, at Indianapolis, Ind., a street address there was 
stated by him as his home. Upon discharge August 15, 1921, the 
same street address in Indianapolis was stated as his home and 
under the act of February 28, 1919, 40 Stat., 1203, he elected to 
receive travel pay thereto as his actual bona fide home. 

Claimant was married while stationed in Indianapolis, and his 
wife’s home prior to her marriage was at Montpelier, Ind. Claimant 
did not return to New York, N. Y., subsequent to his discharge, but 
did return to Indianapolis and is now residing in an Indiana town. 

At the time of claimant’s discharge he was entitled, at his option, 
to travel pay either to his actual bona fide home or to his place of 
enlistment. His place of enlistment was Indianapolis, Ind., and he 
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averred that said city was also his actual bona fide home, but, be 
that as it may, he elected to receive travel pay thereto and his rights 
under the travel pay statute are exhausted. 26 Comp. Dec., 497; 
27 id., 931. 


Upon review of the matter no differences are found and the settle- 
ment is sustained, 


NAVY PAY—UNAUTHORIZED ADVANCE IN RATING OF ENLISTED 
MAN. 


The advancement of an enlisted man in the Navy by his commanding officer 
from apprentice seaman at $33 per month to ship’s cook, third class, at 
$60 per month, contrary to instructions previously issued by the Bureau of 
Navigation, which advance is subsequently canceled by orders from that 
bureau, does not entitle the enlisted man to pay of the higher rating for 
the period he was so rated unlawfully. 


Decision by Comptroller General McCarl, May 1, 1922: 

David B. Rust, seaman, second class, United States Navy, applied 
March 14, 1922, for review of settlement No. 245610, dated February 
6, 1922, Navy Department Division, this office, of his claim for dif- 
ference between the pay of an apprentice seaman at $33 and a ship’s 
cook, third class, at $60, from July 15 to October 12, 1921. 

It appears that claimant was advanced in rating from apprentice 
seaman to ship’s cook, third class, on July 15, 1921, in compliance 
with regulations pertaining to promotion of enlisted men of the 
Navy; that upon receipt of such advancement in rating the Bureau 
of Navigation sent a letter to the commanding officer to cancel this 
rating as in violation of instructions. 

The instructions referred to are found in “ Alnav Sixty” dated 
July 13, 1921, which provides in part as follows 

* * * Shortage still exists in the following ratings and men may be ad- 


vanced to these ratings without regard to complement when fulfilling the con- 


ditions of paragraph two. No advancement will be made to other petty officer 
ratings. 


The rating of ship’s cook, third class, is not listed among the rat- 
ings to which advancement was authorized lfy the letter. That letter 
referred to the bureau’s letter of May 5, 1921, which contains the 
following: 


The present personnel situation is such as to require the most urgent care 
to avoid congestion in petty officer ratings. As a temporary measure, and until 
further notice, no future advancements in ratings will be made except in ac- 
cordance with instructions outlined herein * * *. 

A commanding officer’s authority to advance men in enlisted rat- 
ings is derived from instructions from the Bureau of Navigation. 
The general letter of July 13, 1921, was a modification of general 
instructions relative to the advancement of men in ratings, and pro- 
hibited advancement to the rating in question from date of its receipt 
by the commanding officer. Though date of receipt of the letter 
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of instructions is not given, the presumption is that when the ad- 
vancement in question was made the commanding officer had knowl- 
edge of the letter in question, and therefore the advancement was 
expressly prohibited when made. Since the department has au- 
thority to determine when and how advancement in ratings of en- 
listed men shall be made, and the Bureau of Navigation determined 
that the advancement in question was not authorized, and directed 
cancellation of claimant’s rating, he was not legally advanced to the 
rating of ship’s cook, third class, and is not entitled to the pay 
thereof. 


Upon this review no difference is found and the settlement is sus- 
tained. 





WAR RISK ALLOWANCES—EFFECT OF ANNULMENT OF 
MARRIAGE. 


Class A family allowances under the war risk insurance act were payable only 
by reason of the enlisted man having a legally married status, and where 
the marriage is subsequently declared by a court of competent jurisdiction 
to have been null and void and of no legal effect the payments of allowances 
made vrior thereto and checked against the account of the soldier may not 
be refunded to him, notwithstanding that he may have acted in good faith. 


Decision by Comptroller General McCarl, May 2, 1922: 

Terence P. Smith, chief commissary steward, United States Navy, 
applied March 21, 1922, for review of settlement No. 238601, dated 
November 18, 1921, wherein was disallowed his claim for refund of 
amounts, aggregating $135, deducted from his account as class A war- 
risk allotment unpaid by reason of an approval of a claim for ex- 
emption from payment to a wife. 

The claim was disallowed for the reason that it was discovered 
that the allottee was not in the class permitted to receive family 
allowance and the Veterans’ Bureau had applied the $135 against 
the total allowance payment of $540. 

It appears that on June 16, 1917, appellant was married at Port 
Orchard, Wash., to one Grace Emmons. In January, 1921, he applied 
for exemption from class A allotment on the grounds of desertion by 
his wife, and as checks had been returned to the Bureau of War Risk 
Insurance for payments subsequent to October 31, 1920, no further 
payments were made by that bureau. Later he reported to the Bureau 
of War Risk Insurance that he had instituted proceedings for the 
annulment of his marriage on the ground that Grace Emmons had a 
husband living at the time of his marriage to her of June 16, 1917. 
By decree dated May 17, 1921, the Superior Court of the State of 
California declared the said marriage of June 16, 1917, to be “null 
and void and of no legal effect,” and that said parties were restored 
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to the status of single persons “as though no marriage existed here- 
tofore.” 

The United States Veterans’ Bureau held that the marriage being 
null and void, Smith never had a wife within the eyes of the law, 
and “she was not, therefore, in the permitted class to receive allot- 
ment and allowances through this bureau.” The bureau accordingly 
requested a checkage against Smith’s account for $405, which amount, 
with the $135 previously applied, amounted to $540, representing 
the total amount paid as allowances. The $405 was checked against 
his account on the pay rolls of the U. S. S. Prairie in the third 
quarter, 1921. 

In McCullen v. McCullen, 147 N. Y. S., 1069, the court held that 
a marriage which is void under the domestic relations law is void 
without a decree, though the court may enter a formal decree declar- 
ing it void. 

The United States Veterans’ Bureau directed recovery from Smith 
upon the grounds that though he may have been innocent of the 
fact his marriage was not legal, and that as the payment of the allot- 
ment was made upon the strength of his having signed an applica- 
tion setting forth a fact that he had a wife, he was chargeable with 
payments made which were not authorized under the act of October 
6, 1917, 40 Stat., 402. For its authority the bureau refers to the fol- 
lowing provisions of law: 

Act of June 25, 1918, 40 Stat., 609: 

Sec. 28. * * * Provided, That such allotments and family allowances, 
compensation, and insurance shall be subject to any claims which the United 
States may have, under Articles II, III, and IV, against the person on whose 


account the allotments and family allowances, compensation, or insurance is 
payable. 


Act of August 9, 1921, 42 Stat., 153: 

Sec. 210. * * * Provided, That whenever an award of allotment or al- 
lowance, or both, covering any period has been paid to, or on behalf of, a person 
designated by the enlisted man as beneficiary of his allotment, no recovery of 
the allotments paid in such cases shall hereafter be made for any reason what- 
soever; and no recovery of the allowances paid in such cases shall hereafter 
be made for any reason whatsoever except where it is shown that the person 


receiving the allowance does not bear the relationship to the enlisted man which 
is required by the War Risk Insurance Act, * * *. 


Under this latter law the United States Veterans’ Bureau con- 
tends that the right of recovery of the allowance runs against either 
the allottor or the allottee when “the person receiving the allowance 
does not bear the relationship to the enlisted man which is required 
by the war risk insurance act.” 

‘The payment of the family allowance was made by the Government 
in good faith and founded on statements made by appellant. That 
he may have likewise acted in good faith is not questioned but the 
Government can not be required to suffer loss because a fraud may 
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have been perpetrated on him. That the alleged wife was not en- 
titled to an allowance there is no question. 

If appellant were entitled to recovery of the collection that right 
would be by reason of a legal status authorizing the enforcement of 
payment of the allowance in the first place. The class A family al- 
lowance, a gratuity from the Government, was payable and pay- 
ment enforceable against the Government only by reason of an en- 
listed man having a legally married status. In appellant’s case he 
never had that legal status and no payment was authorized. 

Upon this review no differences are found and the settlement is 
sustained. 


WAGES DUE DECEASED ALIEN SEAMEN ON AMERICAN VESSELS. 


When an alien seaman who shipped on an American vessel for a voyage be- 
tween two foreign ports dies while en route leaving wages or effects which 
come into the possession of an American consular officer said wages and the 
proceeds of said effects should be deposited with the court for the district 
in which the home port of the vessel is situated, and such funds shall be 
held by that court, and, if they exceed $300, shall be available, after deduct- 
ing the necessary expenses, only for payment to the legal representatives 
of the deceased seaman for a period of six years, after which the balance 
thereof shall be deposited in the Treasury of the United States and be no 
longer available for distribution. 


Decision by Comptroller General McCarl, May 3, 1922: 

The Chief, State and Other Departments Division, General As- 
counting Office, has submitted for consideration a memorandum de- 
cision to the effect that money coming into the possession of an Amer- 
ican consul on account of the earned wages of a Canadian seaman 
who shipped on the American schooner Bianca at Victoria, British 
Columbia, and died in a hospital at Lourenco Marques, Portuguese 
Kast Africa, should be turned over to the British ambassador. 

It appears that in the case here involved the money was claimed 
and taken charge of by the American consul under authority of sec- 
tion 4541, Revised Statutes, which provides— 

Whenever any such seaman or apprentice dies at any place out of the United 
States, leaving any money or effects not on board of his vessel, the consular 
officer of the United States at or nearest the place shall claim and take charge 
of such money and effects, and shall, if he thinks fit, sell all or any of such effects, 
or any effects of any deceased seaman or apprentice delivered to him under the 
provisions of this Title, and shall quarterly remit to the district judge for the 
district embracing the port from which such vessel sailed, or the port where 
the voyage terminates, all moneys belonging to or arising from the sale of the 


effects or paid as the wages of any deceased seamen or apprentices which have 


come to his hands; and shall render such accounts thereof as the district judge 
requires, 


Section 258 of the Consular Regulations provides: 


Effects of foreign seamen.—When the deceased seaman was a foreigner, and 
was shipped in a foreign port, and the wages and effects are delivered to the 
consular officer, the latter should make proper inquiries to find the relatives 
of the deceased, and may determine for himself to whom the wages and effects 
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should be given. If no relatives are found, the wages and money arising from 


the sale of the effects should be remitted to the district judge, as above provided 
for. 


The counsel was unable to locate any relative to whom the money 
could properly be paid, the person whose name was given by the 
seaman at the time he shipped as his next of kin being one not related 
to him by consanguinity or by law, but who had stood in /oco parentis 
to him from early childhood until he was 16 years of age. It ap- 
pears that the reason the money was not sent to a district court as 
directed in section 4541 supra was that the port from which the vessel 
sailed to Lourenco Marques was Vancouver, British Columbia, and 
that the port to which it sailed from Lourenco Marques was New 
Zealand and, therefore, that the consul was not advised as to the 
port in the United States from which the vessel sailed nor the port 
in the United States at which it would next arrive. Under such cir- 
cumstances the court for the district in which the home port or port of 
registration of the vessel is located is the court to which the money be- 
longing to the deceased seaman’s estate should be sent. See 14 Op. 
Atty. Gen., 520, and decision of this office dated April 4, 1922, 1 
Comp. Gen., 583. 

Sections 4544 and 4545, Revised Statutes, as amended by the act 
of March 3, 1897, 29 Stat., 689, prescribe the disposition to be made by 
the court of money coming into its possession as wages of deceased 
seamen. Said sections read: 


4544. If the money and effects of any seaman or apprentice paid, remitted, 
or delivered to the circuit court, including the moneys received for any part of 
his effects which have been sold, either before delivery to the circuit court, or 
by its directions, do not exceed in value the sum of three hundred dollars, 
then, subject to the provisions hereinafter contained, and to all such deduc- 
tions for expenses incurred in respect to the seaman or apprentice, or of his 
money and effects, as the said court thinks fit to allow, the court may pay and 
deliver the said money and effects to any claimants who can prove themselves 
either to be his widow or children, or to be entitled to the effects of the de- 
ceased under his will, or under any statute, or at common law, or to be 
entitled to procure probate, or take out letters of administration or confirma- 
tion, although no probate or letters of administration or confirmation have 
been taken out, and shall be thereby discharged from all further liability in 
respect of the money and effects so paid and delivered; or may, if it thinks 
fit so to do, require probate, or letters of administration or confirmation, to be 
taken out, and thereupon pay and deliver the said money and effects to the 
legal personal representatives of the deceased; and if such money and effects 
exceed in value the sum of three hundred dollars, then, subject to deduction 
for expenses, the court shall pay and deliver the same to the legal personal 
representatives of the deceased. 

4545. A circuit court, in its discretion, may at any time direct the sale of 
the whole or any part of the effects of a deceased seaman or apprentice, which 
it has received or may hereafter receive, and shall hold the proceeds of such 
sale as the wages of deceased seamen are held. When no claim to the wages 
or effects or proceeds of the sale of the effects of a deceased seaman or ap- 
prentice, received by a circuit court, is substantiated within six years after 
the receipt thereof by the court, it shall be in the absolute discretion of the 
court, if any subsequent claim is made, either to allow or refuse the same. 
Such courts shall, from time to time, pay any moneys arising from the un- 
claimed wages and effects of deceased seamen, which in their opinion it is not 
necessary to retain for the purpose of satisfying claims, into the Treasury of 
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the United States, and such moneys shall form a fund for, and be appropriated 
to, the relief of sick and disabled and destitute seamen belonging to the United 
States merchant marine service. 


From these provisions of law it will be noted that when the 
amount involved exceeds $300, payment thereof by the court is 
authorized only to the legal personal representatives of the de- 
ceased, and that if no claim is presented by such legal representa- 
tive within six years from the date the money is received. by the 
court the amount will be deposited and covered into the Treasury 
of the United States and be no longer available for distribution. 

In this case the amount is $750.86, and said amount should have 
been sent to the United States District Court for the Western Dis- 
trict of Washington, Seattle, Wash., Seattle being the port of reg- 
istration or home port of the schooner Bianca on which the deceased 
seaman had shipped to be held and disposed of by the court in 
accordance with the statutory provisions hereinbefore quoted. 

It appears that the money here involved has been deposited in the 
Treasury as a trust fund for the benefit of the estate of the deceased 
seaman and is being held as such. A settlement certificate will now 
be issued in order that. the amount may be withdrawn from said 
trust fund and sent to the United States district court at Seattle, 
Wash. 


RENT AND CLEANING OF OFFICES OF RECORDER OF DEEDS OF 
DISTRICT OF COLUMBIA. 


An appropriation “For rent of offices of the recorder of deeds, including 
services of cleaners as necessary,” does not authorize the use of the entire 
amount so appropriated for payment of rent, nor does it authorize the 
execution of a lease providing for the payment of the entire amount for 
rent, even though the lease contain a clause for the cleaning of the offices 
by the lessor. 


Decision by Comptroller General McCarl, May 4, 1922: 

The Chief of the State and Other Departments Division of the 
General Accounting Office has submitted for consideration a memo- 
randum decision to the effect that payment of rent at the rate of $500 
per month for the fiscal year 1922 for office quarters for the recorder 
of deeds, District of Columbia, is unauthorized. 

The authority for the rental of office quarters for the recorder of 
deeds for the fiscal year 1922 is the appropriation made in the act of 
February 22, 1921, 41 Stat., 1115, in the following terms: 

For rent of offices of the recorder of deeds, including services of cleaners as 


necessary, not to exceed 30 cents per hour, to be expended under the direction 
of the Commissioners of the District of Columbia, $6,000. 


With specific reference to the provision just quoted the Commis- 
sioners of the District of Columbia entered into a lease agreement 
with Thomas J. Fisher & Co. (Inc.), for all of the first, second, third, 
and fourth floors of the Century Building, No. 412 Fifth Street NW., 
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“reserving the use of the main hallway on the first floor for the use 
thereof in common by the occupants of the other floors of said 
building,” at and for the rental of $6,000 for the period from July 1, 
1921, to June 30, 1922, said sum to be payable in 12 equal monthly 
installments. 

The only stipulation in the lease with reference to cleaning is that 
the lessor shall maintain the lavatories on the floors leased “in a 
clean and sanitary condition.” 

The appropriation hereinbefore quoted does not specify what por- 
tion of the $6,000 may be used for rent and what portion for serv- 
ices of cleaners, but since it provides that the amount appropriated 
shall cover both rent and cleaning services, it must be held that the 
entire amount can not be used for rent alone. 

The stipulation as to the maximum rate to be paid for services of 
cleaners indicates the intent of Congress that said services are to be 
provided and paid for as such under the direction of the Commis- 
sioners of the District of Columbia and precludes the making of a 
Jease providing for the payment of the entire amount appropriated 
for rent even if the lease should expressly stipulate that the lessor 
should furnish all necessary cleaning services. The law leaves to 
the discretion of the commissioners the question as to what portion 
of the amount appropriated shall be paid for rent and what portion 
shall be paid for services of cleaners, but it does not vest in the com- 
missioners the discretion to determine that the entire amount shall 
be paid for rent and that the cleaning services shall be left unpro- 
vided for, or be provided for from other funds. 

It is understood that no other fund is used to pay for services of 
cleaners as such, and that such services as are performed in cleaning 
the windows, floors, etc., of the rooms occupied as office by the re- 
corder of deeds are performed by the regular office force provided 
by law for said office. 

As the appropriation now under consideration provides specifically 
for services of cleaners for the office occupied by the recorder of 
deeds no employees paid from any other appropriation or fund 
should be required or permitted to perform such services. 

The terms of the appropriation now under consideration are iden- 
tical with the terms of the appropriation for the fiscal year 1921. 
See act of June 5, 1920, 41 Stat., 843. And in view of the fact that 
the accounting officers raised no question as to payments made under 
the lease for the fiscal year 1921, which was identical in terms with 
the lease now in question, credit will be allowed for payments under 
the lease for the fiscal year 1922, but if the appropriation for the 
fiscal year 1923 is made in the same terms, a lease agreement pur- 
porting to provide for payment of the entire amount appropriated 
will not be authorized. 
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LEASE—RENT AFTER EXERCISE OF OPTION TO PURCHASE. 


In every option to purchase given the Government in a lease of real estate there 
is a provision implied by law to the effect that if the option is exercised 
payment will not be made until after the Attorney General shall have made 
a report as to the validity of the title. The option is exercised when the 
Government’s decision to exercise it has been communicated to the owners, 
and no rent is payable thereafter, notwithstanding the fact that the pur- 
chase price is not paid until such time thereafter as necessary for the ex- 
amination of the title by the Attorney General and for the effecting of 
payment in the usual way. 


Decision by Comptroller General McCarl, May 5, 1922: 


The Chief of the Treasury Department Division of the General 
Accounting Office has submitted for consideration a memorandum 
decision to the effect that when property is occupied by the Gov- 
ernment under a lease in which the Government is given the option 
to purchase the property at a price stipulated therein and said op- 
tion is exercised by the Government and the owner signifies assent to 
such exercise, the relation of landlord and tenant is thereby termi- 
nated and rent is not payable for any period thereafter. 

The question arises in connection with the claim of Henry H. 
Cumming, et al., trustees for the Lenwood Hotel property, and Miss 
Sarah G. Stokes, for rent of property occupied by the United States 
Public Health Service at Augusta, Ga., for the period from August 
12, 1921, when the exercise of an option to purchase was assented to 
by the lessor, to December 28, 1921, when the purchase price of the 
property was paid, 

The attorney for claimant has submitted a very comprehensive 
brief in which the validity of the claim is sought to be established 
upon the legal propositions (1) that when there is an option to 
purchase with no stipulation as to time of payment the legal pre- 
sumption is that the sale is to be for cash, and (2) that in exercising 
an option to purchase for cash it is necessary that the full amount 
of the purchase price be tendered in order to make the exercise 
effective. 

The correctness of these two propositions as applicable to private 
individuals would appear to be established by adjudicated cases in 
the State of Georgia and elsewhere, but the situation is different 
with reference to purchases by the United States. 

Section 355, Revised Statutes, provides: 


No public money shall be expended upon any site or land purchased by the 
United States for the purposes of erecting thereon any armory, arsenal, fort, 
fortification, navy-yard, custom-house, light-house, or other public building, 
of any. kind whatever, until the written opinion of the Attorney-General shall 
be had in favor of the validity of the title, nor until the consent of the legisla- 
ture of the State in which the land or site may be, to such purchase, has been 
given. The district attorneys of the United States, upon the application of the 
Attorney-General, shall furnish any assistance or information in their power 
in relation to the titles of the public property lying within their respective dis- 
tricts. And the Secretaries of the Departments, upon the application of the 
Attorney-General, shall procure any additional evidence of title which he may 
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TRANSPORTATION OF HOUSEHOLD EFFECTS OF NAVAL OFFICER. 


The discharge of a naval officer from a hospital at Mare Island and the grant- 
ing of sick leave for three months with orders to report at the expiration 
thereof to the commandant of the navy yard at Washington, D. C., for 
examination as to fitness for duty, is not a permanent change of station 
and does not entitle such officer to transportation of his household effects 
from Mare Island to his home. 


Decision by Comptroller General McCarl, May 6, 1922: 

Gilbert A. Jones, lieutenant (junior grade) (S. C.) United States 
Navy, retired, requested April 12, 1922, review of settlement No. 
N-174300, dated April 7, 1922, General Accounting Office, disallow- 
ing his claim for a sum equal to what it would have cost the United 
States to have transported December 27, 1920, his personal effects 
from Mare Island, Calif., to Midway, Conn. 

Claimant was confined in the naval hospital, Mare Island, Calif., 
December 27, 1920, when he was discharged therefrom and granted 
sick leave of absence for a period of three months, and upon expira- 
tion thereof he was directed to “proceed and report to the com- 
mandant navy yard, Washington, D. C., for physical examination 
at the naval hospital and report to determine his fitness for duty.” 
It is claimed that about noon, December 24, 1920, telephone request 
was made to the supply officer of the navy yard, Mare Island, for 
the service of a truck to transport claimant’s effects to the shipping 
department for transportation to his home in Midway, Conn., where 
he intended to spend his sick leave; that he was informed no truck 
was available and as Monday was a holiday no trucks would then 
be available; that it was suggested shipment be made at his own ex- 
pense and claim made for reimbursement; and that this suggestion 
was acted upon and shipment made by express from Mare Island to 
Kalamazoo, Mich., and from thence to his home at Midway. Reim- 
bursement is now claimed in a sum equal to what it would have cost 
the United States to transport the effects, weighing 480 pounds, 
from Mare Island to Midway. As shown by the express receipt, 
one shipment of 315 pounds was made December 31, 1920, and the 
other of 165 pounds was made January 5, 1921. 

The regulations governing the shipment at Government expense 
of the personal effects of the personnel of the Navy in force at the 
time the shipment was made are found in Navy Department Gen- 
eral Orders, No. 550, dated September 27, 1920, and, so far as are 
pertinent, provide: 

When any person of a grade named in table of section 1 is ordered to make 
a permanent change of station as defined in section 7, he is entitled (if not 
otherwise restricted in sec. 2) to have packed, crated, and transported, at public 
expense, not exceeding his authorized allowance of household effects or any part 
thereof, between points as follows: 


(a) From his last station to his new station. 


(b) From his last station to his home in the United States (when ordered 
to sea duty or to duty overseas). 
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(c) From his home in the United States to his new station (when returning 
from sea duty or from duty overseas). 
(d) From his last station to any points in the United States which he may 
designate. 
(e) From any points in the United States to his new station. 
* * * * + * * 







Instances where packing, crating, and transportation of household effects at 
public expense are not authorized. * * * 

(e) Those who are granted leave of any kind (provided, that where regular 
leave granted by competent authority is taken between date of detachment from 
old station and date of reporting at the new station, shipment of household 
effects is authorized as if no leave had been taken). 

+ * * * * + * 


Provided, that in any case * * * where a person is changed from the 
temporary or indefinite status and assigned to a permanent duty station, pack- 
ing, crating, and transportation of entitled allowance of household effects 
are authorized as for a permanent change of station, and in such cases, the 
station where last on permanent duty prior to entry into the temporary or 
indefinite status will be considered the last permanent duty station. 


For the purposes of transportation of effects a permanent change 
of station occurs under section 7 of Navy Department General 
Orders, No. 550, when orders are received completely and perma- 
nently separating a person from his old station at a given point and 
fixing a new permanent duty station at another point. Claimant 
was not completely and permanently separated from the navy hos- 
pital at Mare Island and given a new permanent station at Midway, 
Conn. Moreover, the transportation was effected while he was on 
a sick leave of absence for three months and the transportation of 
effects at Government expense while on any kind of leave of absence 
is expressly prohibited by the provisions hereinbefore quoted. The 
reimbursement claimed is unauthorized. See also 1 Comp. Gen., 
118; éd., 221. 

Upon review of the matter no differences are found and the set- 
tlement is sustained. 























MILEAGE FOR TRAVEL IN GOVERNMENT AUTOMOBILE. 










An officer of the Army assigned to duty which necessarily requires him to make 
round trips of less than one day’s duration in the district where his duties 
lie is not entitled to mileage where the travel is performed in a Government 
automobile free of expense to him. 


Decision by Comptroller General McCarl, May 8, 1922: 

Perrin L. Smith, lieutenant colonel, Finance Department, disburs- 
ing officer, requested April 17, 1922, review of settlement No. 65529, 
dated May 13, 1921, wherein the Auditor for the War Department 
disallowed in the audit of his disbursing accounts for the period end- 
ing May 31, 1918, items aggregating $169.97 as payments of mileage 
to three officers of the Second Battalion, Three hundred and fourth 
Engineers, who were then engaged in the construction of a spur rail- 
road track from Accotink (Va.) railroad station to Camp Hum- 
phreys, Va. 




















630 DECISIONS OF THE COMPTROLLER GENERAL. 





The commanding officer of the Second Battalion, Three hundred 
and fourth Engineers, March 20, 1918, addressed the following 
request to The Adjutant General of the Army: 


1. The 2nd Battalion, 304th Engineers, which I command, is engaged in the 
construction of a railroad spur from Accotink (Va.) R. R. station to Camp 
A. A. Humphreys, Va. In order to locate and obtain tools and materials for 
constructing this road, it is necessary to travel at very short notice to the 
near-by supply points of Richmond, Va.; Alexandria, Va.; Washington, D. C.; 
Baltimore, Md.; Philadelphia, Pa.; and intermediate points. At times this 
travel is made alone, but more often it is necessary to take another officer to 
obtain the desired material in time to avoid holding up the work. In addition, 


the trucks of my battalion are obliged to visit Washington, D. C., daily and other 
places at various intervals. 


2. As the travel described in paragraph 1 can not be foreseen in time to ask 
for separate travel orders, it is requested that authority be given me to travel, 
and when necessary to also order one of my officers to accompany me from 
Accotink, Va., to Richmond, Va., not to exceed three trips; to Alexandria, Va., 
not to exceed 5 trips; to Washington, D. C., not to exceed 30 trips; to Baltimore, 
Md., not to exceed 4 trips; to Philadelphia, Pa., not to exceed two trips; and 


intermediate points at such times during the months of February and March 
as the demands of the work may require. 


8. It is also requested that the travel of the officer accompanying my truck 
train be authorized to allow the officers the mileage allowances of an officer 
traveling in a Government vehicle. 

This request was approved, and the commanding officer, Percival 
M. Churchill, major, Engineers, traveled an aggregate of 1,266 miles, 
from Accotink to various near-by points and return, each journey 
being of less than a day’s duration. Except for a distance of 57 
miles all of this travel was performed in a Government automobile. 
Government transportation was not furnished for the 57 miles trav- 
eled by railroad. A junior officer, First Lieut. Edward A. Collins, 
similarly traveled an aggregate of 1,695 miles, from Accotink to 
near-by points and return, each journey being of less than a day’s 
duration. Except for a distance of 74 miles all of this travel was 
performed in a Government automobile. No Government transporta- 
tion was furnished for the 74 miles of railroad travel. A second junior 
officer, First Lieut. Otis D. Covell, similarly traveled 857 miles. 
In this instance one journey of 230 miles consumed two days’ time 
and Government transportation was not furnished. A second jour- 
ney of 230 miles consumed two days’ time, and Government trans- 
portation.was not furnished therefor. The claimant as disbursing 
officer paid each of the officer’s mileage, at the rate of 4 cents a mile 
for the distance traveled from Accotink to near-by various points 
and return in Government automobiles, and 7 cents a mile for the 
travel performed upon the railroad. 

The laws and regulations authorizing the payment of mileage to 
Army officers when required to travel in a Government automobile 
in the district in which their duties lie were carefully reviewed in 
25 Comp. Dec., 575, and it was there held that mileage does not ac- 
crue for such travel. Army officers are required to subsist them- 
selves. Mileage is allowed only as a form of reimbursement for 
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money actually or presumably expended in securing transportation 
and bearing the excess cost for subsistence incurred in being away 
upon distant journeys from their places of abode. While this de- 
cision was rendered subsequent to the date payments were made in 
this case, it contains but a restatement of the principles enunciated 
in 4 Comp. Dec., 86; and 19 id., 17, rendered long prior to the date of 
the disbursements. Travel within a duty district in a Government 
conveyance when and where an officer may, if he so desires, return 
each day to his quarters, and for which mileage does not accrue, is 
not to be confused with travel in a Government vehicle outside of 
and beyond the limits of his duty district, the subject of the decisions 
in 3 Comp. Dec., 210; 5 id., 27; 27 id., 722, for which mileage does 
accrue. 

Obviously, all of this travel except the journey of 291 miles per- 
formed in two days by First Lieutenant Covell from Accotink to 
Richmond via Washington and of 230 miles from Baltimore to Phila- 
delphia and return to Accotink via Washington, which also con- 
sumed two days, was travel within the duty districts of the officers 
concerned and for which they were not entitled to mileage. 

Upon review of the matter the settlement is sustained as to all of 
these items, except for the payment of $36.47 made to Lieutenant 
Collins on voucher No, 6878 for 521 miles of travel which is hereby 
certified for credit in the accounts of Lieutenant Colonel Smith. 
‘’he account will also be credited with the cost to the United States 
of transportation for the 57 miles traveled by Major Churchill and 
the 74 miles traveled by Lieutenant Collins when Government trans- 
portation was not furnished. 


WITHDRAWAL OF RECORDS FROM GENERAL ACCOUNTING 
‘ OFFICE. 


An account for a stipulated period submitted for audit by a collector of customs 
should be completely supported by original data and remain intact in the 
custody of the auditing officers to guard against alterations or loss, to pre- 
serve the admissibility of the papers as evidence, and otherwise to protect 
the interests of the United States, of the auditing officers, and of the 
accountable officer. 


Comptroller General McCarl to the Secretary of the Treasury, May 8, 1922: 

I have the honor to acknowledge the receipt of your letter of 
February 28, 1922, in regard to the proposed discontinuance by this 
office of the practice of returning to collectors of customs original 
invoices and other papers forming part of their accounts submitted 
to this office for audit. 

You express the view that in the absence of evidence showing that 
the advantage to this office in making these papers part of its per- 
manent records offsets the resulting serious inconvenience to collec- 
tors and others you feel hesitation in approving the proposed change; 
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deem necessary, and which may not be in the possession of the officers of the 
Government, and the expense of procuring it shall be paid out of the appro- 
priations made for the contingencies of the Departments respectively. 


The provisions of this section are applicable to all land pur- 
chased by the United States for whatever purpose. 28 Op. Atty. Gen., 
413. And said provisions become a part of every contract for the pur- 
chase of land by the Government. 9 Op. Atty. Gen., 100. It must 
be presumed that in all cases some time will be required in which 
to make the necessary examination as to validity of title and that 
necessarily there will be some delay in payment of the purchase price. 
It has been held that delay by the Attorney General in passing on 
title is no ground for damages unless the delay was contumacious or 
unreasonable and induced by the Government. Merchants Exchange 
Company v. United States, 1 C. Cls., 332. It must be held, therefore, 
that when the United States leases land with an option to purchase, 
it is with the distinct understanding that upon the exercise of the op- 
tion payment of the purchase price will not be made until after the 
title has been examined and approved by the Attorney Genera] as 
required by law, and that the United States will not be liable for rent 
or other damages for such period after date of exercise of the option 
as may be necessary to enable the effecting of payment in the usual 
way after the Attorney General has examined and reported upon 
the title. The letter of August 9, 1921, notifying the owners of the 
Government’s exercise of the option and acceptance of the terms of 
purchase as set forth in the lease contained a paragraph reading as 
follows: 

This acceptance is subject to the requirements set forth in the attached printed 


“Conditions” and the “ Specifications for vendor’s survey,” which are hereby 
made a part hereof. 


Paragraph 9 of the printed conditions referred to contained the 
following instructions with reference to time of payment: 


The Attorney General has been requested to give the United States attorney 
for the district in which the selected site is situated such instructions as may be 
necessary to procure the conveyance of said land to the United States, and said 
vendor should promptly apply to the United States attorney for directions as 
to the papers to be furnished and notify the Treasury Department when all 
of the United States attorney’s requirements have been complied with. All title 
papers (abstracts, deeds, etc., per paragraphs 1, 3, 4, and 7 above) must be 
delivered to the United States attorney first, but the survey (per paragraph 2 
above) must be forwarded by the vendor to the Supervising Architect of the 
Treasury Department. When the survey has been made satisfactorily, a print 
thereof will be forwarded by the Treasury Department to the United States 
attorney for his use in connection with the examination of the title to the land. 

When the title papers are received at this department with the Attorney 
General’s favorable opinion as to the validity of the title to the whole of said 
site, and when all the conditions of this acceptance have been satisfactorily 
complied with, or acceptable security given for such compliance with respect 
to any minor item the performance of which it may be mutually agreed shall 
be postponed, this department will promptly take up the payment of the pur- 
chase money, as provided in the letter (or any modification thereof) accepting 
the proposal for the sale of the land. 
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Claimants expressly and specifically assented to all the terms and 
conditions of the letter of August 9, 1921. 

That the Government did not cause any unreasonable delay in the 
case here involved is evidenced by the report made by the Secretary 
of the Treasury to this office under date of April 3, 1922, as follows: 


The option to purchase the Lenwood and Stokes properties was exercised by 
department letter of August 9, 1921, addressed to Mr. Henry Cumming, agent. 
The “assent” copy of said letter of acceptance, with Mr. Cumming’s assent 
indorsed thereon, and the assent of Miss Stokes on a separate paper, is inclosed. 

The question of title was submitted to the Attorney General on the day the 
option was exercised, i. e., August 9, 1921. The Attorney General’s original 
opinion on the Lenwood properties is dated December 5, 1921, and on the Stokes 
properties December 13, 1921. These opinions were followed by supplementary 
opinions of December 12 and 20, 1921, relative to affidavits of possession re- 
quired by the original opinions. All these opinions were received at this de- 
partment on the day following the respective dates. 

While awaiting the supplementary opinions of the Attorney General the ques- 
tion of payment of rent for the period after options were exercised was brought 
to your attention by letter dated December 17, which formed the subject of your 
reply of December 20, received in the Office of the Supervising Architect on 
the following day. The site account thereupon was transmitted on the same day 
to the General Accounting Office, and warrants in payment issued December 23, 
which were mailed on that date to the United States attorney at Savannah 
with final instructions for completing the transaction, which was closed Decem- 
ber 28, 1921, on which date the executed deeds were formally delivered and 
accepted, as stated in the United States attorney’s final report made on the 
same day. 

The Stokes deed was executed November 22, and the Lenwood deed Novem- 
ber 29, before submitting them to the Attorney General for preliminary examina- 
tion in connection with passing on the title. It is the custom to submit draft 
deeds in such cases, unexecuted. The execution of the deeds in the present 
case before the title was approved, or even submitted for approval, was ap- 
parently on the proponents’ own motion, and had no effect whatever on the prog- 
ress of the matter. 

Between the date the option to purchase was exercised and the date the whole 
matter was closed there was no delay attributable to this department, which 
took each step as promptly as condition would permit. A letter of November 
18, 1921, from the United States attorney in charge of the case to the Depart- 
ment of Justice (copy inclosed) mentions delays by the vendors in submitting 
evidences of title, and also some delay caused by pressure of work in his own 
office. His report on the Lenwood parcel was submitted under date of Novem- 
ber 27, and reached the Department of Justice November 29. As previously 
indicated, the Attorney General’s opinion on the said parcel was dated Decem- 
%er 5, 1921. 


It thus appears that the Government exercised its option to pur- 
chase in accordance with the terms of the lease in which the option 
was given; that the owners accepted the terms and conditions of the 
purchase; and that the Government complied with said terms and 
conditions. Therefore, under the rule announced in 24 Cyc., 1023, 
and supported by Anerr v. Bradley, 105 Pa. St., 190; Wade v. So. 
Penn. Oil Company, 45 W. Va., 380; Smith v. Gibson, 25 Nebr., 
511; and Behr v. Hurwitz (N. J. Ch.), 105 A., 486, it must be held 
that the relation of landlord and tenant ceased on August 12, 1921, 
when the Government’s intention to exercise the option was com- 
municated to the owners and assented to by them, and that rent is not 
payable for any time thereafter. See 26 Comp. Dec., 928. 
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TRANSPORTATION OF HOUSEHOLD EFFECTS OF NAVAL OFFICER. 


The discharge of a naval officer from a hospital at Mare Island and the grant- 

ing of sick leave for three months with orders to report at the expiration 
thereof to the commandant of the navy yard at Washington, D. C., for 
examination as to fitness for duty, is not a permanent change of station 
and does not entitle such officer to transportation of his household effects 
from Mare Island to his home. 


Decision by Comptroller General McCarl, May 6, 1922: 


Gilbert A. Jones, lieutenant (junior grade) (S. C.) United States 
Navy, retired, requested April 12, 1922, review of settlement No. 
N-174300, dated April 7, 1922, General Accounting Office, disallow- 
ing his claim for a sum equal to what it would have cost the United 
States to have transported December 27, 1920, his personal effects 
from Mare Island, Calif., to Midway, Conn. 

Claimant was confined in the naval hospital, Mare Island, Calif., 
December 27, 1920, when he was discharged therefrom and granted 
sick leave of absence for a period of three months, and upon expira- 
tion thereof he was directed to “proceed and report to the com- 
mandant navy yard, Washington, D. C., for physical examination 
at the naval hospital and report to determine his fitness for duty.” 
It is claimed that about noon, December 24, 1920, telephone request 
was made to the supply officer of the navy yard, Mare Island, for 
the service of a truck to transport claimant’s effects to the shipping 
department for transportation to his home in Midway, Conn., where 
he intended to spend his sick leave; that he was informed no truck 
was available and as Monday was a holiday no trucks would then 
be available; that it was suggested shipment be made at his own ex- 
pense and claim made for reimbursement; and that this suggestion 
was acted upon and shipment made by express from Mare Island to 
Kalamazoo, Mich., and from thence to his home at Midway. Reim- 
bursement is now claimed in a sum equal to what it would have cost 
the United States to transport the effects, weighing 480 pounds, 
from Mare Island to Midway. As shown by the express receipt, 
one shipment of 315 pounds was made December 31, 1920, and the 
other of 165 pounds was made January 5, 1921. 

The regulations governing the shipment at Government expense 
of the personal effects of the personnel of the Navy in force at the 
time the shipment was made are found in Navy Department Gen- 
eral Orders, No. 550, dated September 27, 1920, and, so far as are 
pertinent, provide: 

When any person of a grade named in table of section 1 is ordered to make 
a permanent change of station as defined in section 7, he is entitled (if not 
otherwise restricted in sec. 2) to have packed, crated, and transported, at public 
expense, not exceeding his authorized allowance of household effects or any part 
thereof, between points as follows: 


(a) From his last station to his new station. 


(b) From his last station to his home in the United States (when ordered 
to sea duty or to duty overseas), 
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(c) From his home in the United States to his new station (when returning 
from sea duty or from duty overseas). 
(ad) From his last station to any points in the United States which he may 
designate. 
(e) From any points in the United States to his new station. 
* a * ~ +. + oe 


Instances where packing, crating, and transportation of household effects at 
public expense are not authorized. * * * 

(e) Those who are granted leave of any kind (provided, that where regular 
leave granted by competent authority is taken between date of detachment from 
old station and date of reporting at the new station, shipment of household 
effects is authorized as if no leave had been taken). 

a * * * + . * 


Provided, that in any case * * * where a person is changed from the 
temporary or indefinite status and assigned to a permanent duty station, pack- 
ing, crating, and transportation of entitled allowance of household effects 
are authorized as for a permanent change of station, and in such cases, the 
station where last on permanent duty prior to entry into the temporary or 
indefinite status will be considered the last permanent duty station. 


For the purposes of transportation of effects a permanent change 
of station occurs under section 7 of Navy Department General 
Orders, No. 550, when orders are received completely and perma- 
nently separating a person from his old station at a given point and 
fixing a new permanent duty station at another point. Claimant 
yas not completely and permanently separated from the navy hos- 
pital at Mare Island and given a new permanent station at Midway, 
Conn. Moreover, the transportation was effected while he was on 
a sick leave of absence for three months and the transportation of 
effects at Government expense while on any kind of leave of absence 
is expressly prohibited by the provisions hereinbefore quoted. The 
reimbursement claimed is unauthorized. See also 1 Comp. Gen., 
118; éd., 221. 

Upon review of the matter no differences are found and the set- 
tlement is sustained. 


MILEAGE FOR TRAVEL IN GOVERNMENT AUTOMOBILE. 


An officer of the Army assigned to duty which necessarily requires him to make 
round trips of less than one day’s duration in the district where his duties 
lie is not entitled to mileage where the travel is performed in a Government 
automobile free of expense to him. 


Decision by Comptroller General McCarl, May 8, 1922: 

Perrin L. Smith, lieutenant colonel, Finance Department, disburs- 
ing officer, requested April 17, 1922, review of settlement No. 65529, 
dated May 13, 1921, wherein the Auditor for the War Department 
disallowed in the audit of his disbursing accounts for the period end- 
ing May 31, 1918, items aggregating $169.97 as payments of mileage 
to three officers of the Second Battalion, Three hundred and fourth 
Engineers, who were then engaged in the construction of a spur rail- 


road track from Accotink (Va.) railroad station to Camp Hum- 
phreys, Va. 
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The commanding officer of the Second Battalion, Three hundred 
and fourth Engineers, March 20, 1918, addressed the following 
request to The Adjutant General of the Army: 


1. The 2nd Battalion, 304th Engineers, which I command, is engaged in the 
construction of a railroad spur from Accotink (Va.) R. R. station to Camp 
A. A. Humphreys, Va. In order to locate and obtain tools and materials for 
constructing this road, it is necessary to travel at very short notice to the 
near-by supply points of Richmond, Va.; Alexandria, Va.; Washington, D. C.; 
Baltimore, Md.; Philadelphia, Pa.; and intermediate points. At times this 
travel is made alone, but more often it is necessary to take another officer to 
obtain the desired material in time to avoid holding up the work. In addition, 


the trucks of my battalion are obliged to visit Washington, D. C., daily and other 
places at various intervals. 


2. As the travel described in paragraph 1 can not be foreseen in time to ask 
for separate travel orders, it is requested that authority be given me to travel, 
and when necessary to also order one of my officers to accompany me from 
Accotink, Va., to Richmond, Va., not to exceed three trips; to Alexandria, Va., 
not to exceed 5 trips; to Washington, D. C., not to exceed 30 trips; to Baltimore, 
Md., not to exceed 4 trips; to Philadelphia, Pa., not to exceed two trips; and 


intermediate points at such times during the months of February and March 
as the demands of the work may require. 


8. It is also requested that the travel of the officer accompanying my truck 
train be authorized to allow the officers the mileage allowances of an officer 
traveling in a Government vehicle. 

This request was approved, and the commanding officer, Percival 
M. Churchill, major, Engineers, traveled an aggregate of 1,266 miles, 
from Accotink to various near-by points and return, each journey 
being of less than a day’s duration. Except for a distance of 57 
miles all of this travel was performed in a Government automobile. 
Government transportation was not furnished for the 57 miles trav- 
eled by railroad. A junior officer, First Lieut. Edward A. Collins, 
similarly traveled an aggregate of 1,695 miles, from Accotink to 
near-by points and return, each journey being of less than a day’s 
duration. Except for a distance of 74 miles all of this travel was 
performed in a Government automobile. No Government transporta- 
tion was furnished for the 74 miles of railroad travel. A second junior 
officer, First Lieut. Otis D. Covell, similarly traveled 857 miles. 
In this instance one journey of 230 miles consumed two days’ time 
and Government transportation was not furnished. A second jour- 
ney of 230 miles consumed two days’ time, and Government trans- 
portation.was not furnished therefor. The claimant as disbursing 
officer paid each of the officer’s mileage, at the rate of 4 cents a mile 
for the distance traveled from Accotink to near-by various points 
and return in Government automobiles, and 7 cents a mile for the 
travel performed upon the railroad. 

‘The laws and regulations authorizing the payment of mileage to 
Army officers when required to travel in a Government automobile 
in the district in which their duties lie were carefully reviewed in 
25 Comp. Dec., 575, and it was there held that mileage does not ac- 
crue for such travel. Army officers are required to subsist them- 
selves. Mileage is allowed only as a form of reimbursement for 
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money actually or presumably expended in securing transportation 
and bearing the excess cost for subsistence incurred in being away 
upon distant journeys from their places of abode. While this de- 
cision was rendered subsequent to the date payments were made in 
this case, it contains but a restatement of the principles enunciated 
in 4 Comp. Dec., 86; and 19 id., 17, rendered long prior to the date of 
the disbursements. Travel within a duty district in a Government 
conveyance when and where an officer may, if he so desires, return 
each day to his quarters, and for which mileage does not accrue, is 
not to be confused with travel in a Government vehicle outside of 
and beyond the limits of his duty district, the subject of the decisions 
in 3 Comp. Dec., 210; 5 id., 27; 27 id., 722, for which mileage does 
accrue. 

Obviously, all of this travel except the journey of 291 miles per- 
formed in two days by First Lieutenant Covell from Accotink to 
Richmond via Washington and of 230 miles from Baltimore to Phila- 
delphia and return to Accotink via Washington, which also con- 
sumed two days, was travel within the duty districts of the officers 
concerned and for which they were not entitled to mileage. 

Upon review of the matter the settlement is sustained as to all of 
these items, except for the payment of $36.47 made to Lieutenant 
Collins on voucher No, 6878 for 521 miles of travel which is hereby 
certified for credit in the accounts of Lieutenant Colonel Smith. 
‘The account will also be credited with the cost to the United States 
of transportation for the 57 miles traveled by Major Churchill and 
the 74 miles traveled by Lieutenant Collins when Government trans- 
portation was not furnished. 


WITHDRAWAL OF RECORDS FROM GENERAL ACCOUNTING 
. OFFICE. 


An account for a stipulated period submitted for audit by a collector of customs 
should be completely supported by original data and remain intact in the 
custody of the auditing officers to guard against alterations or loss, to pre- 
serve the admissibility of the papers as evidence, and otherwise to protect 
the interests of the United States, of the auditing officers, and of the 
accountable officer. 


Comptroller General McCarl to the Secretary of the Treasury, May 8, 1922: 

I have the honor to acknowledge the receipt of your letter of 
February 28, 1922, in regard to the proposed discontinuance by this 
office of the practice of returning to collectors of customs original 
invoices and other papers forming part of their accounts submitted 
to this office for audit. 

You express the view that in the absence of evidence showing that 
the advantage to this office in making these papers part of its per- 
manent records offsets the resulting serious inconvenience to collec- 
tors and others you feel hesitation in approving the proposed change; 
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that it is desirable that the original papers be before the collector 
for reliquidation of entries because of clerical error or increase of 
duty; and that it is doubtful whether the Board of United States 
General Appraisers would take jurisdiction of a protest filed by an 
importer against increase of duty unless the original papers were 
filed with the protest. 

The law fixing the jurisdiction of the Comptroller General as to 
the auditing of accounts of the Treasury Department “ requires 
him * * * to examine all accounts relating to the customs serv- 
ice * * * and certify the balances arising thereon to the Divi- 
sion of Bookkeeping and Warrants.” 28 Stat., 206; 42 Stat., 23-27. 
Such an examination and certification require a complete record of 
each account clearly proving that all provisions of law have been com- 
plied with in the collection and disbursement of public funds. 

Obviously a legal, authoritative, unquestionable audit, accordant 
with actual facts, can be made only from the original data, and when 
this office has, as the result of its audit, certified the balance that has 
arisen therefrom, that balance becomes the officially recognized settle- 
ment of the accountable officer’s account by the Government and is 
final and conclusive upon its executive branches, and this office must 
accept full responsibility therefor. 

On the General Accounting Office also devolves, under the law, the 
responsibility for the care and preservation of these accounts and the 
evidence supporting them in the shape of the concomitant papers. 

The settlement of all accounts of the Government and the care and 
custody of the written evidence forming such accounts thus being 
vested in this office, it is apparent that an account for a stipulated 
period submitted for audit should be complete as to all papers neces- 
sary to make the audit for that period and should remain intact with 
the auditing officers. To hold otherwise would defeat the very pur- 
pose for which auditing offices are recognized and established. Not 
only the interests of the United States and the auditing officers 
require this, but it is also necessary for the protection of the account- 
able officers themselves, who should at any time be able to procure 
from the recognized Government archives, without danger of papers 
being lost or other complications, any information or duly authenti- 
cated copies of papers that may be necessary to them in connection 
with their accounts. It has been well held that “To permit a per- 
son other than the officer to whom is committed the keeping of the 
records to take them out of the office is a most dangerous and per- 
nicious practice, and a paper so produced is not admissible as evi- 
dence.” White v. Fitler,2 Pa. Law. J., 302. As this office must be 
prepared to sustain against all comers its findings in the settlement of 
an account, it would find itself in a very embarrassing and improper 
situation if, when legally called upon to explain its findings, it was 
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discovered that papers upon which such findings had been based were 
missing from its files, or, through unexplained alterations, differed 
from the findings. 

The invoices in question here are made out in triplicate by the 
consuls, each being an original. The first copy is filed in the consul’s 
office, and both the duplicate and triplicate copies are usually, after 
the liquidation of the entry, eventually filed in the customs district, 
but it appears that only one copy is used in making the liquidation, 
which is done by the collector or his representative by means of red- 
ink notations thereon, and that copy is submitted with the account 
for audit, but is withdrawn when thought necessary for information 
afforded by such notations. The other copy apparently remains idle 
and useless on the files in the customs district. 

It would seem that if both copies of these invoices and copies of 
other papers were used in making the liquidation, as appears to be 
fully intended, the withdrawal of the component part of an account 
from this office would be unnecessary; the risk of losing the only 
record of valuable and important information, whose destruction 
might entail serious consequences, would be eliminated; correspond- 
ence between the collectors and this office would be materially 
reduced; the proper audit of the account would not, as at present, 
be retarded, perhaps jeopardized, by the withdrawal of important 
papers; and the collector would have at hand in his district at all 
times full information regarding his liquidation, thus facilitating 
and expediting the transaction of public business, both in this office 
and in the customs districts. Moreover, the account, with its sup- 
porting evidence filed for audit, would remain intact in this office in 
accordance with acknowledged good business principles and proper 
accounting procedure and as contemplated by law. 

If necessary the consular offieers and others concerned could fur- 
nish another extra copy of the invoice and copies of the other papers. 

As to papers on file in this office that might be required by the 
Board of United States General Appraisers in taking jurisdiction 
of an importer’s protest, if a copy of the entry required by Treasury 
Decision 34510, to be attached by the protestant, could not be con- 
veniently furnished from the customs district, an authenticated pho- 
tostatic copy of the paper, or of any other paper on file in this office, 
can readily be furnished and will be admitted in evidence equally 
with the originals thereof. See sections 882 and 886, Revised Stat- 
utes; also section 306, Budget and accounting act, 1921. , 

Any account placed in the custody of this office for audit is avail- 
able under proper supervision for examination by the accountable 
officer concerned or by his properly accredited representative, and 
the fullest cooperation is extended to all accountable officers who 
desire to file with their accounts in the hands of the General Account- 
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ing Office any additional papers which they regard as necessary to 
explain, supplement, correct, or modify such accounts or even can- 
cel papers pertaining to the same. Such additional papers are 
merged and filed with the accounts to which they relate and are 
given full consideration in the audit and settlement. Adjustments 
made in this manner, and the reasons therefor, become a record per- 
manently open and clear and readily understood, free from possible 
adverse criticism and afford full and adequate protection to all con- 
cerned, while adjustments made by returning papers to the account- 
able officer might in case of fraud be regarded as pointing to collu- 
sion on the part of the auditing office. This method of making nec- 
essary adjustments or corrections in the accounts of other depart- 
ments after their receipt in this office has been followed with entire 
satisfaction for many years and it is believed could be used with 
equal advantage in the audit of customs accounts. 

In connection with the final audit of customs accounts received by 
this office from the customs division, attention is invited to the fact 
that papers belonging to such accounts are being received by this 
office direct from the collectors without having passed through the 
customs division, Treasury Department. These papers are sine qua 
non to the proper administrative examination of accounts by the 
executive department as required by law before the transmission of 
the accounts to the auditing officers. 28 Stat., 211, and 37 Stat., 375. 
As it is understood that such administrative examination is not now 
being given, it should be stated that this office is thus required to 
consider details properly belonging to the administrative office, which 
further delays the prompt settlement of accounts already retarded 
by the necessity of calling for missing papers or the withdrawal of 
papers essential to a proper auditing of the accounts. See section 
309, Budget and accounting act, 1921. 


‘ 


PAY OF ENLISTED MEN OF ARMY UNDER SAVING CLAUSE IN 
ACT OF JUNE 4, 1920. 


Where an enlisted man of the Army on June 4, 1920, holds a temporary grade 
with a so-called right of reversion to a permanent one held in a preceding 
enlistment, the pay to which the saving clause in the act of that date 
applies and which it entitles him if higher to retain thereafter so long as 
he shall continue in his present grade in his enlistment current on June 4, 
1920, is the pay of such temporary grade and not the pay of the so-called 
permanent grade for reversion purposes, which pay he in fact had never 
received in his current enlistment. 27 Comp. Dec., 426, reversed, in so far 
as in conflict. 


Decision by Comptroller General McCarl, May 8, 1922: 

Albert Weitnauer applied November 8, 1921, for review of settle- 
ment No. 763913, dated August 9, 1921, of the War Department 
Division of this office, disallowing his claim for the period from 
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July 1 to November 4, 1920, under the saving clause in the act of 
June 4, 1920, for difference in pay of private, first class, as estab- 
lished for that grade by the act of June 4, 1920, and the higher pay 
of private, first class, as authorized by statutes in effect prior to June 
4, 1920. 

His record appears as follows: 


Enlisted June 12, 1916, as private; appointed private, first class, January 2 


1917 ; appointed sergeant, first class (temporary warrant?), September 16, 1918; 
discharged November 4, 1919, as sergeant, first class. 

Reenlisted November 5, 1919, for one year, sergeant, first class (temporary?) ; 
reduced (or reverted?) July 1, 1920, from sergeant, first class, to private, first 
class; September 1, 1920, appointed specialist, first class; November 4, 1920, 
discharged as private, first class. 


The saving clause in the act of June 4, 1920, 41 Stat., 762, which 
it is claimed saves to claimant as a private, first class, for the period 
from July 1 to November 4, 1920, the higher pay of a private, first 
class, under old laws in effect before said act, reads: 

That nothing in this section shall operate to reduce the pay which any en- 
listed man is now receiving during his current enlistment and while he holds 
his present grade, * * *, 

This applies only to the pay an enlisted man was receiving on 
June 4, 1920—not to any pay he was not then in receipt of. This pay 
the act entitles him to continue to receive after June 4, 1920, if 
higher than the pay established by that act for the identical grade 
the pay of which he was in receipt of on that date, so long as he 
shall continue in that grade in his enlistment current on June 4, 
1920. 

The pay that claimant was in receipt of on June 4, 1920, and the 
grade he then held for pay purposes, was that of sergeant, first 
class. He neither upon that date possessed any right to be paid as 
a private, first class, nor had been previously so paid or entitled 
to be so paid during any part of his current enlistment. His sole 
and only pay right upon that date was to the pay of the grade of 
sergeant, first class. If he continued thereafter to hold that grade 
for pay purposes during his current enlistment until July 1, 1920, 
for that period the saving clause was operative for him, and en- 
titled him to retain the pay of a sergeant, first class, under laws in 
effect prior to June 4, 1920, if higher than that of sergeant, first 
class, under the act in itself. 

On July 1, 1920, the pay of his grade changed for pay purposes 
from that of sergeant, first class, to private, first class. By such 
grade change the saving clause by its terms ceased to operate, the 
grade of private, first class, not being the grade held by claimant 
for pay purposes on June 4, 1920. 

The saving clause did not preserve to him the pay of two grades— 
that of sergeant, first class, and of private, first class—but only that 
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of one grade, and that grade the one held for pay purposes on the 
date of the act of June 4, 1920, that of sergeant, first class. 

Upon subsequently passing into a lower grade for pay purposes, 
whether by reduction or reversion, the clause by its own limitations 
ceased to operate, and his pay became that established by the act of 
June 4, 1920, for such lower grade. 

As he did not hold the grade of private, first class, on June 4, 
1920, for the purposes of the saving pay clause, it never became 
operative for him as to that grade, and on his passing into that 
grade on July 1, 1920, it became a new grade for pay purposes, and 
he became entitled as of that grade only to the pay established by 
it for that act, which pay he has received. 

‘See case of Frank C. Wagner, MS. Comp. Gen., May 8, 1922. 

27 Comp. Dec., 476, in so far as in conflict, is overruled. 

It appears that claimant was overpaid on final statement by rea- 
son of failure to deduct class A allotment for four days, November 
1 to 4, 1919, inclusive, amounting to $2. 

Upon review the settlement is modified and a certificate of $2 in 
favor of the United States will issue. 


ARMY AND NAVY OFFICERS APPOINTED TO PANAMA CANAL 
POSITIONS—COMPENSATION WHILE ON LEAVE. 


The Panama Canal regulations providing that compensation for leave taken 
after the end of the service year in which earned shall be at the rate of 
pay received at the end of the tenth month of said year, and the act of 
August 24, 1921, 37 Stat., 561, requiring the deduction of the salary of an 
Army or Navy officer, appointed to a Panama Canal position, from the com- 
pensation paid by the Panama Canal, do not intend that the aggregate 
rate of pay while on leave should be greater or less than that received 
at the end of the tenth month of the service year in which the leave was 
earned; consequently, a reduction or an increase in the Army or Navy 
salary since that time and before taking leave necessitates a corresponding 
increase or reduction, respectively, in the amount of salary to be paid by 
the Panama Canal during the period of such leave. 


Comptroller General McCarl to the Governor of the Panama Canal, May 10, 

1922: 

I have your letter of April 18, 1922, requesting decision whether 
payment is authorized to the supervisor of harbor craft of the differ- 
ence between his salary, as such, and the pay which he will receive 
as an officer of the United States Navy during the period of leave 
granted to him by the Panama Canal, regardless of the fact that no 
compensation was actually paid to him by the Panama Canal for 
the tenth month of the service year in which the leave was earned, 
because at that time his Navy pay was equal to or greater than 
his salary as supervisor of harbor craft. 

Section 4 of the act of August 24, 1912, 37 Stat., 561, under au- 
thority of which the supervisor of harbor craft was appointed, pro- 
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vided that if the person appointed to a position in the Panama 
Canal establishment should be an officer of the military or naval 
service of the United States the amount of the official salary paid 
to him as such should be deducted from the amount of salary fixed 
for the office or position in the Panama Canal establishment. 

The leave regulations for the Panama Canal as prescribed in 
paragraph 31 of the Executive order of January 15, 1917, published 
as Panama Canal Circular No. 601-59, provide: 

Leave taken after the close of the service year in which it was earned shall 


be paid for at the rate of pay received at the end of the tenth month of the 
service year in which the leave was earned. 


The pregent supervisor of harbor craft, who is also an officer of 
the Navy, was appointed June 28, 1920, at a salary of $346 a month. 
His salary was increased to $400 per month August 1, 1920, and has 
since continued at that rate. On April 27, 1921, the end of the tenth 
month of his first service year, his official salary in the Navy equaled 
or exceeded $400 per month. Therefore, he actually received no com- 
pensation from the Panama Canal at that time. Thereafter his 
official salary in the Navy was reduced so that since February 1, 
1922, he has been receiving only $266.67 per month from the Navy; 
and the difference between said amount and $400, or $133.33, has 
been paid by the Panama Canal. 

It was not the intent or purpose of the law and the regulations 
that an officer, by going on leave, should have his total compensation 
increased or diminished from what it was at the end of the tenth 
month of the service year in which the leave was earned. There- 
fore, it must be held that the rate of compensation as fixed by the 
President, or by his authority, which was in effect at the end of the 
tenth month and not the portion of said salary actually paid by the 
Panama Canal is the determining factor. 

If in the case presented the official salary to be paid by the Navy 
during the period of leave to be granted by the Panama Canal is at 
the rate of $266.67 per month, payment by the Panama Canal for the 
difference between that rate and $400 per month is authorized. Like- 
wise, if the situation were reversed and the Navy pay had been 
$266.67 at the end of the tenth month and had been increased to $400 
or more per month at the time the leave was taken—the Panama 
Canal salary remaining at $400 per month during the whole period— 
no actual payment from Panama Canal funds for the period of 
leave would be authorized. 


TRANSPORTATION OF DEPENDENTS OF NATIONAL GUARD 
OFFICERS ATTENDING SERVICE SCHOOLS. 


There is no authority for furnishing transportation at Government expense for 
the depencents of a National Guard officer attending a service school pur- 
suant to section 99 of the national defense act, 39 Stat., 207, either from his 
home to the school or from the school to his home. 
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Comptroller General McCarl to the Secretary of War, May 10, 1922: 
I have your letter of April 18, 1922, requesting decision— 


whether officers of the National Guard attending military service schools under 
the provisions of section 99 of the act of June 3, 1916, 39 Stat., 207, are entitled 
to transportation expenses of dependents to and from the school to which the 
officer is detailed. 


Section 99 of the national defense act provides: 


Under such regulations as the President may prescribe, the Secretary of War 
may, upon the recommendation of the governor of any State or Territory or the 
commanding general of the National Guard of the District of Columbia, author- 
ize a limited number of selected officers or enlisted men of the National Guard 
to attend and pursue a regular course of study at any military service school of 
the United States, except the United States Military Academy; or to be at- 
tached to an organization of the same arm, corps, or department to which such 
officer or enlisted man shall belong, for routine practical instructien at or near 
an Army post during a period of field training or other outdoor exercises; and 
such officer or enlisted man shall receive, out of any National Guard allotment 
of funds available for the purpose, the same travel allowances and quarters, or 
commutation of quarters, and the same pay, allowances, and subsistence to which 
an officer or enlisted man of the Regular Army would be entitled for attending 
such school, college, or practical course of instruction under orders from proper 
military authority, while jn actual attendance at such school, college, or prac- 
tical course of instruction: Provided, That in no case shall the pay and allow- 
ances authorized by this section exceed those of a captain. 

It will be noted that the expenses of such attendance are to be 
paid “out of any National Guard allotment of funds available for 
the purpose.” Section 12 of the act of May 18, 1920, 41 Stat., 604, 
provides: 

That hereafter when any commissioned officer * * * having a wife or 
dependent child or children, is ordered to make a permanent change of station, 
the United States shall furnish transportation in kind from funds appropriated 
for the transportation of the Army * * * to his new station for the wife 
and dependent child or children. 


Section 119 of the national defense act limits expenditures for 
carrying out the provisions of the act relating to the militia to 
moneys “as shall from time to time be appropriated for carrying 
them out.” It is thus apparent that under the act of May 18, 1920, 
funds appropriated for the National Guard are not available for the 
transportation here in question, and that section 119 of the national 
defense act prohibits the use of funds appropriated for the Army 
to carry out any of the provisions of the national defense act relating 
to the militia. 

But, aside from the availability of funds for the payment of the 
cost of the transportation, it is well understood that section 12 of 
the act of May 18, 1920, had for its purpose the relief of personnel 
of the regular service, who, in the administration of those services, 
are periodically required to move from one station to another for 
duty. 

Officers of the National Guard attending service schools under sec- 
tion 99 are not in Federal service; they are not entitled to the pay of 
their grades if above that of captain ; the very nature of the provision 
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for attendance at service schools, exclusive of the Military Academy, 
indicates that such attendance is, and was designed to be, of a rela- 
tively temporary nature, not relatively permanent, as in the case 
of “ permanent change of station ” of an officer of the Regular Army; 
and lastly travel between an officer’s home and a military station in 
the case of an officer of the Regular Army is not a change of station 
within the meaning of section 12 of the act of May 18, 1920, 27 Comp. 
Dec., 61. : 

Accordingly, you are informed that there is no statutory authority 
for furnishing transportation at the expense of the United States for 
the dependents of a National Guard officer attending a service school 
pursuant to section 99 of the national defense act, either from his 
home to the school, or from the school to his home, nor is there now 
any appropriation known to this office available for the payment 
of such transportation. 


CARTAGE OF HOUSEHOLD GOODS OF RETIRED ARMY OFFICER. 


Reimbursement of amounts expended for cartage of household goods of an officer 
of the Philippine Scouts from the railroad station to his home upon retire- 
ment is not authorized when it does not appear that the Quartermaster 
Department refused to render the service or that it was impossible to 
secure the services of that department. 


Decision by Comptroller General McCarl, May 10, 1922: 

Roy E. Glass, captain, Philippine Scouts, retired, applied March 
25, 1922, for review of the settlement No. 258957, dated March 1, 1922, 
War Department Division, this office, wherein was disallowed his 
claim for $11 as reimbursement of amount paid by him to the Holly- 
wood Fireproof Storage Co., West Hollywood, Calif., for cartage 
of his household goods from the railroad station to his residence, 
August 25, 1921. 

It appears that by Special Orders No. 450, February 24, 1921, he 
was relieved from his assignment and duties with the general recruit- 
ing service at Columbus Barracks, Ohio, effective February 28, 1921, 
and directed to proceed to his home; that his personal effects, con- 
sisting of household goods, professional books, and chinaware, weigh- 
ing 4,020 pounds, were turned over to the quartermaster at Colum- 
‘bus, Ohio, for transportation and were shipped on Government bill of 
lading from that place to Hollywood, Calif., care the Hollywood 
Fireproof Storage Co., which company delivered the articles from the 
railroad freight station to his home, for which service payment of 
$11 was made by the claimant in cash. 

Claimant stated December 2, 1921, that “ Bill in question was paid 
from private funds by me as no previous arrangements had been 
made for credit.” March 25, 1922, he stated that previous to arrival 
of his household goods he had visited the Hollywood Fireproof 
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Storage Co. and notified them that when property was delivered they 
should send along War Department certificates in triplicate to be 
receipted, but due to an error in the office of the company the truck- 
man demanded a cash payment, which was paid by his wife, she 
being at home alone at the time. 

The hauling in question was under paragraph 1135 Army Regu- 
lations, 1913, an expense which should have been incurred by the 
Quartermaster Corps of the Army, and not by the owner of the 
property. In considering the question of reimbursement for cartage 
of household goods from freight station to residence of a clerk in the 
Medical Department, United States Army, on change of station, it 
was said in 76 MS. Comp. Dec., 841, that: 


There is no law, or regulation having the force of law, which makes provision 
for the reimbursement of a person, who hauls his baggage upon his own respon- 
sibility at his own expense. This hauling was voluntary on the part of the 
persons concerned and under the circumstances appearing, reimbursement of 
the cost of the hauling is not authorized. 


Reimbursement of such expenses is only allowable when it appears 
that the Quartermaster Department refused to render the service or 
where it appears that it was impossible to secure the services of that 
department. No such showing appears in this case. 6 Comp. Dec., 
84: 18 id., 415. 

Upon review of the matter no differences are found and the settle- 
ment is sustained. 


INCREASED COMPENSATION—INTERNAL-REVENUE EM- 
PLOYEES. 


The prohibition in act of February 17, 1922, 42 Stat., 376, as to the use of the ap- 
propriations made by said act for the Internal Revenue Service to increase 
the compensation of any class or grade of officers or employees does not pro- 
hibit advancement of indiviuals to a higher salary if there be a limited 
number of officers or employees in the higher class or grade and a vacancy 
in that number to which promotion may be made; but if the number in any 
class or grade within a class be indefinite, so that promotions are made 
without reference to the existence of vacancies, the responsibility for carry- 
ing out the intent of the law; i. e., that the increased appropriations should 
be used for increasing the number of employees and not as a means of 
salary increases, rests with the Treasury Department. 


Comptroller General McCarl to the Secretary of the Treasury, May 10, 1922: 

By your reference of May 1, 1922, I have for decision a question as 
to the scope and effect of a provision of the Treasury Department 
appropriation act of February 17, 1922, 42 Stat., 376, hereinafter 
quoted, which question was presented to you in a letter of the Com- 
missioner of Internal Revenue dated April 28, 1922. 

The provision in question is as follows: 

No part of the appropriations made herein for the Internal Revenue Service 


shall be used to increase the compensation of any class or grade of officers or 
employees. 
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The question submitted is as follows: 


May any officer or employee in the Internal Revenue Service be advanced to a 
higher salary within the class or grade in which he is employed, or to a higher 
salary in a different class or grade, when he has demonstrated his fitness for 
such promotion and the necessary funds are available? 

The statute deals with the compensation of classes or grades and 
not with the compensation of individuals. The Budget for the fiscal 
year 1923 carried estimates for large increases in certain lump-sum 
appropriations of the Internal Revenue Service. These increases 
were based upon specific estimates for increases in the number of 
employees, but showed no contemplated increases in the respective 
rates of compensation of the several classes or grades. The evident 
purpose of the provision quoted is that the increases given by the 
appropriation acts made pursuant to the Budget estimate shall be 
used to increase the working force of the Internal Revenue Service 
and not for increasing the compensation of any of the existent classes 
or grades. 

The estimates set forth specifically the number of employees and 
ranges of salaries in each of the several grades. For example, the 
estimate for the appropriation “Collecting the internal revenue” 
contains an item for auditors, at salaries from $1,100 to $4,800, the 
estimated number being 2,045, an increase in number of approxi- 
mately 1,000 over the force shown as estimated for the fiscal year 
1922. The statute clearly prohibits increase of either the maximum 
or minimum salary of this class. It also contemplates that there 
shall be no increases of compensation of the several grades within 
this class because of the increased appropriation. In other words, 
the statute contemplates that the increases shall be used for addi- 
tional force and not as a means of salary increase. 

Answering the specific question submitted, you are advised that 
the statute does not prohibit advancement of individuals to a higher 
salary, whether in a different class, or in a higher grade of the same 
class if there is a limited number of officers or employees in the class 
or higher grade and a vacancy in that number to which the promo- 
tion may be made. If the number of officers and employees in any 
class or grade within a class is indefinite so that promotions are made 
without reference to the existence of vacancies, responsibility is upon 
your department to carry out the spirit and intent of the law that 
compensation of any grade shall not be increased, either directly or 
by way of promotion of officers or employees properly belonging 
within the lower grade to the higher grade. 
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BURIAL EXPENSES—NATIONAL GUARD. 











































The Secretary of War has authority, under the act of June 3, 1916, 39 Stat., 
200, to provide by regulation for the preparation of the remains of officers 
and enlisted men of the National Guard, who die from causes not due to 
their own misconduct, while attending an authorized encampment under 
section 94 of the national defense act, and for the shipment thereof, in- 
cluding the cost of transportation of necessary escorts, payment therefor 
to be made from the appropriation for “Arming, equipping, and training 
the National Guard,” subhead “ Expenses, camps of instruction.” 27 Comp. 
Dec., 1017, distinguished. 

Comptroller General McCarl to the Secretary of War, May 11, 1922: 

I have you letter of April 10, 1922, requesting decision whether 
Federal funds are available for the payment of expenses of return- 
ing to the home rendezvous or home station of the deceased the re- 
mains of National Guard officers or enlisted men who die from 
causes not due to their own misconduct while in attendance with 
their organizations at encampments authorized by section 94 of the 
national defense act, the expenses including the cost of preparation 
and shipment of the remains and the cost of transportation of an 
escort of National Guard officers or enlisted men from the camp to 
the destination of the body, and possibly the return of the escort to 
the camp. 

You suggest that the law provides for the expenses of transport- 
ing officers and enlisted men of the National Guard to and from camp 
as a charge against Federal funds, but that in view of the decision 
of the former Comptroller of the Treasury, 27 Comp. Dec., 1017, 
holding that the burial expenses of a National Guard officer in at- 


tendance at a miJ*.ary service school was not payable from Federal 
funds— 








apparently on the theory that, while attending such service schools, such offi- 
cers are not in the service of the United States, doubt arises as to whether 
such decision would likewise embrace prohibition of transportation expenses 
of remains of National Guard officers and enlisted men from encampments 
back to their home rendezvous or homes and of transportation of officers or 
enlisted men accompanying such remains under proper authority detailing 
them for that purpose. 


The decision to which you refer was to the effect (1) that there 
was no specific authorization of law for the preparation for trans- 
portation of the remains of National Guard officers who die while in 
attendance at military service schools, and that there was no specific 
authorization for such expenditures in the appropriation “Arming, 
equipping, and training the National Guard, 1921”; and (2) that as 
the officer was not in Federal service neither was the appropriation 
“ Disposition of remains of officers, soldiers, and civilian employees, 
1921,” available for payment of the expenses. 

Section 94 of the act of June 3, 1916, 39 Stat., 206, provides: 

ENCAMPMENTS AND MANEUVERS.—Under such regulations as the President may 


prescribe the Secretary of War is authorized to provide for the participation of 
the whole or any part of the National Guard in encampments, maneuvers, or 
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other exercises, including outdoor target practice, for field or ecoast-defense 
instruction, either independently or in conjunction with any part of the Regu- 
lar Army, and there may be set aside from the funds appropriated for that 
purpose and allotted to any State, Territory, or the District of Columbia, such 
portion of said funds as may be necessary for the payment, subsistence, trans- 
portation, and other proper expenses of such portion of the National Guard 
of such State, Territory, or the District of Columbia as shall participate in 
such encampments, maneuvers, or other exercises, including outdoor target 
practice, for field and coast-defense instruction; and the officers and enlisted 
men of such National Guard while so engaged shall be entitled to the same 
pay, Subsistence, and transportation as officers and enlisted men of correspond- 
ing grades of the Regular Army are or hereafter May be entitled by law. 


Section 67 of the act, pages 199 and 200, contains, among others, 
the following provisions: 


APPROPRIATION, APPORTIONMENT, AND DISBURSEMENT OF FUNDS FOR THE Na- 
TIONAL GuARD.—A sum of money shall hereafter be appropriated annually, to 
be paid out of any money in the Treasury not otherwise appropriated, for the 
support of the National Guard, including the expense of providing arms, ord- 
nance stores, quartermaster stores, and camp equipage, and all other military 
supplies for issue to the National Guard, and such other expenses pertaining to 
said guard as are now or may hereafter be authorized by law. 

The appropriation provided for in this section shall be apportioned among 
the several States and Territories under just and equitable procedure to be 
prescribed by the Secretary of War and in direct ratio to the number of en- 
listed men in active service in the National Guard existing in such States and 
Territories at the date of apportionment of said appropriation, and to the 
District of Columbia, under such regulations as the President may prescribe: 
Provided, That the sum so apportioned among the several States, Territories, 
and the District of Columbia, shall be available under such rules as may be 
prescribed by the Secretary of War * * * for such other incidental ex- 
penses in connection with lawfully authorized encampments, maneuvers, and 
field instruction as the Secretary of War may deem necessary, and for such 
other expenses pertaining to the National Guard as are now or may hereafter 
be authorized by law. 

* * * And provided further, That the Secretary of War is empowered 


make all rules and regulations necessary to carry into effect the provisions of 
this section. 


It has been held that the funds for encampments being available 
for, in addition to the specific objects named, “ other proper ex- 
penses”” for such part of the National Guard as shall participate in 
encampments, etc., such funds are available for the payment of civil- 
ian medical and hospital treatment of officers and enlisted men of the 
National Guard under the conditions therein indicated during the 
period of the encampment. 27 Comp. Dec., 631. 

With respect to the preparation of the remains and the shipment 
thereof, together with the cost of transportation of such a limited 
escort as you may deem necessary, of officers or enlisted men of the 
National Guard who die from causes not due to their own miscon- 
duct; that is, in line of duty, while in attendance at an authorized 
encampment of their organizations under section 94 of the national 
defense act, if you determine, and by appropriate regulation provide, 
for such expenses of an organization attending an authorized en- 
campment in the present state of the law the funds appropriated 
under “ Arming, equipping, and training the National Guard,” sub- 
head “ Expenses, camps of instruction,” are available for the pay- 
ment thereof. 
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INTEREST ON REFUNDS OF INTERNAL-REVENUE TAXES. 


Upon the allowance by the Commissioner of Internal Revenue of a claim for 
refund of internal-revenue taxes paid involving penalty or interest the 
interest stipulated in the act of November 23, 1921, 42 Stat., 316, should be 
allowed on the total amount of the refund, regardless of whether all or any 
part of the refund represents tax proper. 















Comptroller General McCarl to the Secretary of the Treasury, May 11, 1922: 


I have your letter of April 27, 1922, requesting decision of ques- 
tions presented as follows: 





Your opinion is requested on certain questions arising under section 1324 (a) 
of the revenue act of 1921 relative to the allowance of interest on claims for 
the refund of or credit for internal-revenue taxes paid. 

Section 1324 (a) of the 1921 act provides in part as follows: 

“That upon the allowance of a claim for the refund of or credit for internal 
1evenue taxes paid, interest shall be allowed and paid upon the total amount 
of such refund or credit * * *.” 

The basic question upon which advice is desired is: 

Whether the interest allowable under section 1324 (a) of the revenue act of 
1921 should be computed on the full amount of any claim allowed, including the 
tax, penalties, and interest, or only on the amount of the claim representing 
the tax. 

If you hold that the interest should be computed on the full amount of any 
claim, including the tax, penalties, and interest, advice is also desired on the 
following question : 

If the claim is for the refund or credit of penalties and interest or either 
of them, and no part thereof represents an amount of taxes paid, is the inter- 
est. allowable under section 1324 (a) to be computed on the amount repre- 
senting such penalties and interest or either of them? 


The full text of section 1324 (a) of the act of November 23, 1921, 
42 Stat., 316, is as follows: 


That upon the allowance of a claim for the refund of or credit for internal 
revenue taxes paid, interest shall be allowed and paid upon the total amount 
ef such refund or credit at the rate of one-half of 1 per centum per month 
to the date of such allowance, as follows: (1) if such amount was paid under 
a specific protest setting forth in detail the basis of and reasons for such protest, 
from the time when such tax was paid, or (2) if such amount was not paid 
under protest but pursuant to an additional assessment, from the time 
such additional assessment was paid, or (3) if no protest was made and the 
tax was not paid pursuant to an additional assessment, from six months after 
the date of filing of such claim for refund or credit. The term “ additional 
assessment” as used in this section means a further assessment for a tax of 
the same character previously paid in part. 


This provision refers to claims filed in the Bureau of Internal 
Revenue for refunds to be paid by a disbursing officer or credited 
against other taxes. It makes no reference to penalties or interest 
as such, but, assuming that the penalties and interest referred to are 
such as have been collected from the taxpayer because of delay in 
the payment of the tax proper or because of an attempt to evade the 
payment of such tax, I think it must be held that such penalties and 
interest being in the nature of accretions to the tax proper must be 
regarded as a part of the tax within the meaning of that term as 
used in the provision hereinbefore quoted. The specific direction of 
the enactment is to allow interest on the “total amount” of the refund 
or credit and this is sufficiently broad to authorize computing interest 
on the total amount of the items making the refund. 
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You are advised, therefore, that upon the allowance by the Com- 
missioner of Internal Revenue of a claim for refund involving 
penalty or interest the interest as stipulated in the statute now under 
consideration should be allowed on the total amount of the refund, 
regardless of whether all or any part of said amount represents tax 
proper. The questions submitted are answered accordingly. 


PRIVATE PROPERTY LOST IN THE MILITARY SERVICE. 


The two-year period after the establishment of peace allowed under the act of 
March 4, 1921, 41 Stat., 1437, for the filing of claims for the value of pri- 
vate property lost in the military service: began to run March 4, 1921, the 
day after the declaration of the termination of the war by joint resolution 
of March 3, 1921, 41 Stat., 1859, and ends March 3, 1923. 


Comptroller General McCarl to the Secretary of War, May 11, 1922: 

There has been received your letter of April 28, 1922, inviting 
attention to the joint resolution of March 3, 1921, 41 Stat., 1359, 
declaring that “certain acts of Congress, joint resolutions and proc- 
lamations shall be construed as if the war had ended and the pres- 
ent or existing emergency expired” and the joint resolution of July 
2, 1921, 42 Stat., 105, “terminating the state of war between the 
Imperial German Government and the United States of America, 
and between the Imperial and Royal Austro-Hungarian Govern- 
ment and the United States of America,” and requesting decision 
as to the time within which claims for loss of private property 
accruing during the World War, or which accrued within two years 
prior to the commencement of the World War, may be presented and 
considered under the act of March 4, 1921, 41 Stat., 1437, authoriz- 
ing reimbursement of the value of private property lost, under cer- 
tain conditions therein specified, by officers, enlisted men, and mem. 
bers of the Nurse Corps (female) of the Army and which, in part, 
provides : 

That no claim arising under this act shall be considered unless made within 
two years from the time that it accrued, except that when a claim accrues in 
time of war, or when war intervenes within two years after its accrual, such 
claim may be presented within two years after peace is established. 

The obvious purpose of the requirement that claims: for reimburse- 
ment of the value of private property lost in the military service 
shall be made within two years from the date of the loss is that their 
adjudication and payment may be effected while the circumstances 
of the loss and the value of the property may be more readily and 
accurately determined. In order not to impose any undue hardship 
on any officer or enlisted man or female member of the Army Nurse 
Corps who, in time of war, presumably is exclusively devoted to 
other than personal matters an exception is made as to losses accru- 
ing immediately before and during a war by providing that such 
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claims may be presented within two years from the date of the 
termination of the war. The question presented for decision is the 
date of the termination, within the meaning of this law, of the war 
between the United States and the Central European Powers. 

The joint resolution of March 3, 1921, 41 Stat., 1859, so far as is 
material, provides: 


That in the interpretation of any provision relating to the duration or date 
of the termination of the present war or of the present or existing emergency, 
meaning thereby the war between the Imperial German Government and the 
Imperial and Royal Austro-Hungarian Government and the Government and 
people of the United States, in any acts of Congress, joint resolutions, or 
proclamations of the President containing provisions contingent upon the dura- 
tion or the date of the terminatien of such war or of such present or existing 
emergency, the date when this resolution becomes effective shall be construed 
and treated as the date of the termination of the war or of the present or ex- 
isting emergency, nothwithstanding any provision in any act of Congress or 
joint resolution providing any other mode of determining the date of such termi- 
nation. And any act of Congress or any provision of any such act that by its 
terms is in force only during the existence of a state of war, or during such 
state of war and a limited period of time thereafter, shall be construed and 
administered as if such war between the Governments and people aforesaid 
terminated on the date when this resolution becomes effective, any provision 
of such law to the contrary notwithstanding; * * *. 


The joint resolution of July 2, 1921, 42 Stat., 105, 107, so far as is 
material, provides: 


That the state of war declared to exist between the Imperial German Gov- 
ernment and the United States of America by the joint resolution of Congress 
approved April 6, 1917, is hereby declared at an end. 


7 ~ ” = . * - 
8. That the state of war declared to exist between the Royal Austro-Hun- 

garian Government and the United States of America by the joint resolution 

of Congress approved December 7, 1917, is hereby declared at an end. 

= . = * + . a 


6. Nothing herein contained shall be construed to repeal, modify or amend 
the provisions of the joint resolution “ declaring that certain acts of Congress, 
joint resolutions and proclamations shall be construed as if the war had ended 
and the present or existing emergency expired ” approved March 3, 1921 * * *%, 














A statute, unless otherwise indicated, is prospective in its opera- 
tion. The joint resolution of March 3, 1921, enacted one day prior to 
the law authorizing the Secretary of War to settle the claims of officers, 
enlisted men, and members of the Army Nurse Corps, for reimburse- 
ment of the value of their private property lost, under certain condi- 
tions, in the military service, expressly declares that in the interpreta- 
tion of any provision, with specified exceptions, relating to the duration 
or date of “ the present or existing emergency,” the date of the resolu- 
tion shall be construed and treated as the date of termination of such 
emergency. In other words, the joint resolution of March 3, 1921, an- 
nounces a rule of construction which not only operates on laws then 
in force, but, where applicable, upon laws subsequently enacted. 
Section 6 of the joint resolution of July 2, 1921, expressly saves such 
construction. 
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When considering the effect of the joint resolution of March 3, 
1921, the Attorney General, in an opinion rendered April 11, 1921, 
stated : 


It is true that the field with which the joint resolution purports to deal is 
limited, and is, as it were, carved out of the whole field of a state of war existing 
for all purposes. Nevertheless, in that limited field, it is just as impossible 
to conceive of a state of war terminating without a state of peace beginning, 
just as impossible to conceive of a period of time which has ceased to be a 
time of war and yet has not become a time of peace, as it is in the larger field 
of a state of war for all purposes; and, since it is impossible to conceive of 
such a state of things, it follows, I think, that when Congress, in the joint 
resolution of March 3, 1921, declared that, for certain purposes of internal law, 
the state of war existing between the United States and Germany and Austria 
should be considered as terminated, it also declared, by necessary implication, 
that, for those same purposes, a state of peace should be considered to have 
begun in so far as the internal affairs of the United States are concerned. 

It is not a question as to whether a state of war or of peace actually or 
technically exists between the United States and Germany and Austria so 
far as these countries as among themselves are concerned. What Congress 
has done is to declare a state or rather condition of peace to exist as to the 
laws of and governing the United States. Read in this light, which it seems 
to me it is evident is the true intent of Congress, all acts and regulations 
depending for their force upon a state of war or emergency are of no further 
force. 


Answering your question specifically, I have to advise that the two- 
year limitation made by the act of March 4, 1921, cited, within which 
may be presented claims for reimbursement of the value of private 
property lost in the military service during the World War, or im- 
mediately prior thereto, begins to run March 4, 1921, and expires 


March 3, 1923. 


ACCOUNTING FOR ESCHEATED FUNDS OF THE DISTRICT OF 
COLUMBIA. 


The requirement of the act of March 8, 1901, 31 Stat., 1251, that funds escheated 
thereunder be disbursed by the Commissioners of the District of Columbia 
for the benefit of the poor, is not satisfied by merely turning such funds 
over to a relief association, but evidence of the actual expenditure of the 
funds for the benefit of the poor must be furnished, accompanied by a 
certificate of approval from the commissioners. 


Decision by Comptroller General McCarl, May 11, 1922: 

The Chief, State and Other Departments Division, under date of 
April 21, 1922, submitted a memorandum decision that the disbursing 
officer of the District of Columbia was entitled to credit in the settle- 
ment of his accounts for $725.60 paid by him November 12, 1921, to 
the citizens’ relief association out of the fund carried on the books 
of the Treasury Department as the “ Escheated estates relief fund, 
District of Columbia,” on an order of the Commissioners of the 
District of Columbia dated November 8, 1921. 

Nothing accompanies the disbursing officer’s accounts indicating 
any action in the matter by the commissioners except their order to 
pay the money to the association, nor is there any evidence to show 
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that the association has expended the money “ for the benefit of the 
poor.” 

This fund arises out of section 388 of the act of March 3, 1901, 31 
Stat., 1251, establishing a code of law for the District of Columbia, 
as follows: 


If there be no widow or relations of intestate within the fifth degree, which 
shall be reckoned by coming down from the common ancestor to the more re- 
mote, the whole surplus shall belong to the District of Columbia, to be dis- 
bursed by the Commissioners of the District for the benefit of the poor. 

That law does not exempt the commissioners from accounting for 
the moneys expended under its provisions. The intention of the law 
is not met by merely turning over to the association money from that 
fund without requiring the necessary evidence showing that it has ex- 
pended the money for the benefit of the poor. The specific require- 
ment of the act is that the money is “ to be disbursed ” by the commis- 
sioners. That is not a disbursement which turns over the whole fund 
to another without any further accounting, but it is simply a transfer 
of funds. 

Section 2 of the act of March 3, 1883, 22 Stat., 471, provides— 


* * * and the accounts for all disbursements of the Commissioners of said 
District shall be made monthly to the accounting officers of the Treasury by 
the auditor for the District of Columbia on vouchers certified by the Commis- 
sioners, as now required by law. * * *, 


The provisions in this act are not changed by the act of June 30, 
1898, 30 Stat., 526, appointing a disbursing officer for the District 
of Columbia. Credit for the payment in question should be sus- 
pended for evidence showing that the association has expended the 
moneys in accordance with the provisions of section 388 of the Dis- 
trict Code, to be accompanied by a certificate of approval of the 
commissioners. 

The memorandum decision is modified accordingly. 


OPERATIONS BY PRIVATE SURGEONS—ARMY FIELD CLERK. 


The cost of an operation by a private surgeon to remove facial disfigurement of 
an Army field clerk, not necessary to fit him for performance of military 
duties, is a personal expense and not payable from public funds. 


Decision by Comptroller General McCarl, May 12, 1922: 

Dr. William E. Chenery requested, April 9, 1922, review of settle- 
ment No, 787224, dated June 16, 1921, wherein the Auditor for the 
War Department disallowed his claim for $35 as payment for an 
operation on, and subsequent treatment of, the nose of Donald B, 
Falvey, Army field clerk, during the period May 14 to 29, 1919. 

The Army field clerk was on duty at the headquarters, First Corps 
Area, when consultation was had with the attending surgeon there 
relative to a disfigurement of his nose and request made that an 
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operation be performed to remove the disfigurement. Information 
was given that no medical officer of the Army was available who was 
skilled in the operation required, but that the operation was not 
necessary to fit Falvey for the performance of his military duties. 
Falvey states that the disfigurement of his nose was incurred in the 
military service; that his vocation when in civil life was that of a 
salesman; that the disfigurement of his nose militated against his 
success in his vocation; and that he sought and obtained claimant’s 
professional services in removing the alleged handicap. Claimant 
states that the operation was for a deviated septum which was a 
matter of gradual growth and could have nothing to do with trau- 
matism and that the operation was concerned more with the restora- 
tion of free respiration than. with the removal of a deformity. It 
is insisted that the resulting expense of $35 should be borne by the 
United States. 

The act of July 11, 1919, 41 Stat., 121, making appropriation for 
the Army for the fiscal year 1920, the fiscal year in which this treat- 
ment was secured, makes provisions for the treatment of officers, en- 
listed men, and other military personnel by civilian physicians when 
entitled thereto by law, regulations, or contract. Paragraph 1476, 
Army Regulations, 1913-1917, states, among other things, that— 

Treatment of chronic complaints by a specialist will not be paid for unless 
authority to employ such specialist has been obtained from the Surgeon General. 

The Surgeon General considered the matter as a personal obliga- 
tion. According to the admissions of the persons cencerned, the 
operation was desired to remedy a facial disfigurement, the result of 
a gradual growth, which in nowise interfered with the performance 
of military duties. The Army field clerk desired the removal not 
because it would enable him to render more efficient military service 
but because it was thought that the removal of the disfigurement 
would aid in civilian pursuits after his discharge from the Army. 

The expense incurred for the operation was a personal obligation 
and there is no authorization for its payment from public funds. 
See 27 Comp. Dec., 621; Preston v. United States, 37 C. Cls., 39. 

Upon review of the matter no differences are found and the settle- 
ment is sustained. 


ERECTION OF HOSPITALS—VETERANS’ BUREAU. 


The inhibition in section 1136 of the Revised Siatutes against the construction 
of buildings of a permanent nature unless specifically appropriated for by 
Congress is applicable only to buildings requiring the use of Army appro- 
priations for their construction, and does not bar the construction, as 
part of the permanent equipment of the War Department, of hospitals 
for the treatment of beneficiaries of the Veterans’ Bureau from the allot- 
ment made to the War Department by the Veterans’ Bureau from the appro- 
priation for medical and hospital service, act of March 4, 1921, 41 Stat., 
1374, provided such projects have the approval of the President, 
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Comptroller General McCarl to the Secretary of War, May 12, 1922: 

I have your letter of May 5, 1922, requesting decision whether use 
of the allotment by the United States Veterans’ Bureau to the War 
Department from the appropriation “ Medical and hospital services, 
1922,” carried by the act of March 4, 1921, 41 Stat., 1374, of $42,000 
for the erection of a hospital for neuropsychiatric beneficiaries of the 
Veterans’ Bureau at Fort Sam Houston, Tex., is prohibited by sec- 
tion 1136, Revised Statutes, as amended, or by any other statutory 
restriction. 

The section referred to, which prohibits the construction of bar- 
racks or quarters and buildings and structures of a permanent nature 
unless upon detailed estimates previously submitted to Congress and 
specially appropriated for, is found in Title XIV of the Revised 
Statutes relating tothe Army. It is a restriction placed upon the use 
of general Army appropriations, and has no relation to the expendi- 
ture of appropriations of the Veterans’ Bureau or to the construc- 
tion of buildings by or for that bureau. 

The appropriation for medical and hospital services for the 
Bureau of War Risk Insurance now being administered by the Vet- 
erans’ Bureau provides that allotments thereof may be made to your 
department for disbursement for the purposes of the appropriation. 
The appropriation itself does not provide for the construction of 
hospitals, but the unexpended balance thereof was by section 8 of the 
act of August 9, 1921, 42 Stat., 149, made available for expenditure 
by the Veterans’ Bureau in such manner as the director thereof deems 
necessary in carrying out the purposes of that act. 

Section 9 of the act authorizes the director, in the event that Gov- 
ernment hogpitals are insufficient, to acquire, with the approval of 
the President, additional facilities by purchase or otherwise, and 
provides that new hospitals so acquired shall become part of the per- 
manent equipment of the Veterans’ Bureau or of some one of the 
then existing agencies of the Government, including the War De- 
partment. 

‘These sections carry authority in the director, subject to the ap- 
proval of the President, to construct hospitals for bureau benefi- 
ciaries as part of the permanent equipment of the War Department. 
If the proposed construction has the President’s approval it is au- 
thorized. 


EQUIPMENT OF HOSPITALS TRANSFERRED TO VETERANS’ 
BUREAU. 


The administrative duty required of the Secretary of the Treasury in equip- 
ping hospitals, formerly exercised through the Public Health Service, was 
not transferred to the Veterans’ Bpreau, and there is no authority for allot- 
ing any portion of the appropriation for additional hospital facilities, made 
by the act of March 4, 1921, 41 Stat., 1365, to the Veterans’ Bureau for 
expenditures by that bureau. 
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Comptroller General McCarl to the Secretary of the Treasury, May 12, 1922: 
I have your letter of May 6, 1922, requesting decision whether vou 
may lawfully allot and transfer to the United States Veterans’ Bu- 
reau $200,000 ‘of the appropriation made by the act of March 4, 
1921, 41 Stat., 1365, the amount so allotted and transferred to be ex- 
pended by the Veterans’ Bureau for movable equipment of hospi- 
tals which were transferred from the Public Health Service to the 
Veterans’ Bureau by the Executive order of April 29, 1922. 

The appropriation in question was made for carrying into effect 
the provisions of the act in which it appears authorizing the Secre- 
tary of the Treasury to provide additional hospital] facilities for 
patients of the Bureau of War Risk Insurance or of the Federal 
Board for Vocational Education, including equipment and acces- 
sories of such additional hospitals as might thus be provided. 

The procuring of additional hospital facilities under the act and 
appropriation aforesaid is a matter of administration, entirely sep- 
arate and apart from the furnishing of medical and hospital services 
to authorized beneficiaries, with which the Secretary of the Treas- 
ury is charged by the statute. Formerly both the Bureau of War 
Risk Insurance and the Public Health Service were under the 
Treasury Department, so that any administrative duty imposed 
upon the Secretary by the act might be discharged by him through 
those subordinate offices of his department. I understand that the 
duty of equipping newly acquired hospitals has herctofore been dis- 
charged through the Public Health Service. 

The Veterans’ Bureau is now a separate, independent bureau, not 
a subordinate branch of the Treasury Department, and therefore is 
not an instrumentality through which the Secretary of the Treasury 
may discharge a duty imposed upon him by law. Accordingly, stat- 
utory authority for allotting any portion of the appropriation which 
has been placed by law under the administration of the Secretary of 
the Treasury for administration by the Veterans’ Bureau is essential 
to the validity of any such allotment. 

Section 9 of the act of August 9, 1921, 42 Stat., 150, authorizes 
the President to transfer to the Director of the Veterans’ Bureau 
the direction, operation and control of specifically designated hospi- 
tals then under the purisdiction of the Public Health Service. The 
Executive order of April 29, 1922, transferred to the Veterans’ Bureau 
certain specifically designated Public Health Service hospitals in- 
cluding some then under construction or projected under existing 
law. Neither the act nor the order provides or seems to contemplate 
that the work of construction or of equipment provided for by the 
act of March 4, 1921, shall be transferred from the Secretary of the 
Treasury to the Director of the Veterans’ Bureau, 
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As a matter of practical administration I think there can be no 
objection to acceptance by you of the services and recommendations of 
the Veterans’ Bureau in arranging for and procuring equipment for 
these hospitals, but responsibility for the expenditure of the appro- 
priation remains with you, and there is no authority for allotting any 
portion of it to the Veteran’s Bureau for expenditure by that bureau. 


FEDERAL AID TO STATES FOR PROMOTION OF THE WELFARE 
AND HYGIENE OF MATERNITY AND INFANCY. 


The act of November 23, 1921, 42 Stat., 224, providing Federal aid to the States 
for the promotion of the welfare and hygiene of maternity and infancy, 
places no specific fiscal year restriction upon the expenditure by the States 
of the funds apportioned and paid to them. 

The public funds apportioned to a State during the fiscal year 1922 under the 
act of November 23, 1921, 42 Stat., 224, but not paid during that year, are 
available for payment to and expenditure by the State only until the 
close of the fiscal year 1923. 

The apportionment and payment of one amount under the act of November 23, 
1921, 42 Stat., 224, to a particular State does not prevent certifying addi- 
tional amounts to the same State from the same fiscal year appropriation 
if any unexpended balance thereof remain, as often as changed conditions 
may warrant. 

The act of November 23, 1921, 42 Stat.. 224, does not require that the amounts 
paid to the various States shall draw interest until expended nor does it 

contemplate that funds should be furnished to the States in larger amounts 

than can be promptly applied to the purposes for which furnished, thus 
necessitating their retention by the State for any length of time, but should 
such funds in the ordinary course of being placed on deposit result in the 
accrual of interest such interest inures to the benefit of the United States 
as the owner of the fund, and should be paid into the Treasury of the 
United States accordingly. 


Comptroller General McCarl to the Secretary of Labor, May 12, 1922: 


I have your letter of April 13, 1922, requesting decision of cer- 
tain questions arising under the act of November 23, 1921, 42 Stat., 
224, for the promotion of the welfare and hygiene of maternity and 
infancy, and for other purposes. 

Section 2 of the act provides: 


For the purpose of carrying out the provisions of this Act, there is author- 
ized to be appropriated, out of any money in the Treasury not otherwise ap- 
propriated, for the current fiscal year $480,000, to be equally apportioned 
among the several States, and for each subsequent year, for the period of five 
years, $240,000, to be equally apportioned among the several States in the man- 
ner hereinafter provided: Provided, That there is hereby authorized to be 
appropriated for the use of the States, subject to the provisions of this Act, 
for the fiscal year ending June 30, 1922, an additional sum of $1,000,000, and 
annually thereafter, for the period of five years, an additional sum not to exceed 
$1,000,000: Provided further, That the additional appropriations herein author- 
ized shall be apportioned $5,000 to each State and the balance among the 
States in the proportion which their population bears to the total population 
of the States of the United States, according to the last preceding United 
States census: And provided further, That no payment out of the additional 
appropriation herein authorized shall be made in any year to any State until 
an equal ‘sum has been appropriated for that year by the legislature of such 
State for the maintenance of the services and facilities provided for in this Act. 

So much of the amount apportioned to any State for any fiscal year as 
remains unpaid to such State at the close thereof shall be available for ex- 
nenditures in that State until the close of the succeeding fiscal year. 
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Section 4 of the act provides that in order to secure the benefit 
of the appropriations made by section 2 any State shall, through its 
legislative authority or temporarily through the governor as far as 
he is authorized by State law, accept the provisions of the act and 
designate, or authorize the creation of a State agency with which 
the Children’s Bureau of your department may cooperate in the 
administration of the provisions of the act. Section 8 provides that 
any State desiring to receive the benefits of the act shall by the 
agency described in section 4 submit to the Children’s Bureau for 
approval of the Board of Maternity and Infant Hygiene detailed 
plans for carrying out the provisions of the act in such State. 

Section 7 provides that within 60 days after any appropriation 
authorized by the act has been made, the Children’s Bureau shall 
make the apportionment provided for in the act and shall certify 
to the Secretary of the Treasury and to the treasurers of the various 
States the amount which has been apportioned to each State for the 
fiscal year for which such appropriation has been made. 

Sections 10 and 11 of the act provide: 


Sec. 10. Within sixty days after any appropriation authorized by this 
Act has been made, and as often thereafter while such appropriation remains 
unexpended as changed conditions may warrant, the Children’s Bureau shall 
ascertain the amounts that have been appropriated by the legislatures of the 
several States accepting the provisions of this Act and shall certify to the 
Secretary of the Treasury the amount to which each State is entitled under 
the provisions of this Act. Such certificate shall state (1) that the State has, 
through its legislative auhority, accepted the provisions of this Act and desig- 
nated or authorized the creation of an agency to cooperate with the Children’s 
Bureau, or that the State has otherwise accepted this Act, as provided in sec- 
tion 4 hereof; (2) the fact that the proper agency of the State has submitted 
to the Children’s Bureau detailed plans for carrying out the provisions of this 
Act, and that such plans have been approved by the board; (3) the amount, 
if any, that has been appropriated by the legislature of the State for the 
maintenance of the services and facilities of this Act, as provided in section 2 
hereof; and (4) the amount to which the State is entitled under the provisions 
of this Act. Such certificate, when in conformity with the provisions hereof, 
shall, until revoked as provided in section 12 hereof, be sufficient authority to the 
Secretary of the Treasury to make payment to the State in accordance there- 
with. 

Sec. 11. Each State agency cooperating with the Children’s Bureau under 
this Act shall make such reports concerning its operations and expenditures as 
shall be prescribed or requested by the bureau. The Children’s Bureau may, 
with the approval of the board, and shall, upon request of a majority of the 
board, withhold any further certificate provided for in section 10 hereof when- 
ever it shall be determined as to any State that the ageney thereof has not 
properly expended the money paid to it. or the moneys herein required to be 
appropriated by such State for the purposes and in accordance with the provi- 
sions of this Act. Such certificate may be withheld until such time or upon such 
conditions as the Children’s Bureau, with the approval of the board, may deter- 
mine; when so withheld the State agency may appeal to the President of the 
United States who may either affirm or reverse the action of the Bureau with 
such directions as he shall consider proper: Provided, That before any such 
certificate shall be withheld from any State, the chairman of the board 
shall give notice in writing to the authority designated to represent the State, 
stating specifically wherein said State has failed to comply with the provisions 
of this Act. 
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You submit for decision certajn specific questions, as follows: 


(@) Are public funds paid by the Treasury Department to a given State 
during the fiscal year 1922 available for expenditure therein until the close of 
the succeeding fiscal year? 

(b) If money apportioned to a State in the fiscal year 1922 is not paid 
by the Secretary of the Treasury to a State treasurer until the fiscal year 1923, 


will the State have until the close of the fiscal year 1924 to expend the money 
so apportioned? 


(c) Can the Department of Labor authorize one payment to a State during 
the current fiscal year and one or more payments during the ensuing fiscal 
year from the 1922 appropriation? 

(a) The statute places no specific restriction upon expenditures 
by the States of moneys which they have received during the fiscal 
year for which appropriated other than the requirement of section 
11 that they shall make such report of expenditures to the Children’s 
Bureau as shall be prescribed and requested by that bureau. The 
appropriations are by fiscal years, but it is for the bureau to deter- 
mine, subject to the appeal to the President provided by the section, 
whether any State has properly expended the moneys which it has 
received, there being no specific fiscal-year restriction upon expendi- 
tures by the States, and no accounting for such expenditures other 
than the reports required by section 11. Expenditure during fiscal 
year 1923 is authorized. See also (0). 

(6) Any part of the appropriation for the fiscal year 1922 appor- 
tioned to, but not paid to, a State during that fiscal year is, by the 
concluding paragraph of section 2, available for expenditure in that 
State until the close of the fiscal year 1923 and no longer. 

(c) Section 10 of the act provides that the Children’s Bureau 
shall ascertain and certify the amount to which each State is entitled 
under the act within 60 days after the appropriation authorized 
by the act has been made “ and as often thereafter while such appro- 
priation remains unexpended as changed conditions may warrant.” 
Any balance of an allotment of the appropriation for the fiscal 
year 1922 unexpended at the close of that year continues available 
for certification until the close of the fiscal year 1923 as often as 
changed conditions may warrant. 

You have also submitted for approval two forms of certificate 
which you have framed for use under section 10 of the act and ask 
whether a separate certificate for each payment is required or one 
certificate on which is indicated the amount of each payment. This 
question is one of convenient and orderly administration, involving 
the use of blank forms only, and. will be handled and disposed of in 
due course as a forms matter. If there is objection to the forms, you 
will be notified later of such objection. 

You ask whether the General Accounting Office will require evi- 
dence other than the proposed certificates as to expenditures and 
unexpended balances of the several States. Reserving any objection 
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to the sufficiency of the certificates to support payments made to the 
several States, the law requires of the States no accounting for ex- 
penditure other than the report to the Children’s Bureau required 
by paragraph 11 of the act. The authorized action of the board and 
bureau upon that report in withholding future certification is the 
penalty for improper expenditures and is made final except for the 
right of the States to appeal to the President. 

You also ask whether any interest which may accrue on Federal 
funds while they remain unexpended should be accounted for by the 
State to the Department of Labor. 

There is no specific requirement of law that funds paid to the 
States shall draw interest or that any interest accruing on deposits of 
such funds shall be accounted for to the United States, but the act 
does not contemplate that the States shall profit by the statute other- 
wise than in the manner and to the extent specifically provided for 
by law. While the law provides for payment of the allotments to 
the States upon certificate of compliance with the statutory require- 
ments, the moneys so paid by the Federal Government are held in 
trust by the States for the purposes of the act until they have been 
expended for those purposes. The law does not contemplate that the 
moneys shall be held by the States and bear interest, but shall 
be promptly applied to the purpose for which furnished, and the 
moneys should not be furnished in amounts necessarily resulting in 
large sums being held, and thus bear interest, but where in the ordi- 
nary procedure of moneys being placed in a depositary interest is 


obtained any interest accruing while the moneys are so held by the 
States inures to the benefit of the United States as owner of the 
funds and not to the States as trustees and should be accounted for 
and paid into the United States Treasury accordingly. 


APPROPRIATIONS—TRANSPORTATION OF HOUSEHOLD 
EFFECTS. 


The issuance in April, 1921, of shipping orders for the transportation of house- 
hold effects of an employee of the Public Health Service did not obligate 
the appropriation for “ Field investigations of the Public Health Service, 
1921,” when the transportation was not effected until in August, 1921, and 
the cost thereof should accordingly be charged to the appropriation for the 
fiscal year 1922. 


Decision by Comptroller General McCarl, May 12, 1922: 

H. S. Cummings, Surgeon General, United States Public Health 
Service, applied March 28, 1922, presumably under authority of the 
Secretary of the Treasury, for review of the settlement No. 40986, 
dated March 23, 1922, Treasury Department Division, this -office, 
wherein payment of $91.20, among other items aggregating $4,462.29, 
was made to the Elgin, Joliet & Eastern Railway Co. for transporta- 
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tion of household goods, per bill of lading No. T-578735, August 19, 
1921, the same having been charged to the appropriation “ Field in- 
vestigations of public health, 1922.” 

Request is made that the amount be charged te the appropriation 


“Field investigations of public health, 1921,” for reasons stated, as 
follows: 


You are informed that bill No, 2200, voucher No. 13877, amount $91.20 covers 
the transportation of the personal effects of Associate Sanitary Engineer H. W. 
Streeter moving from Cincinnati, Ohio, to Joliet, Ill, on August 19, 1921, under 
orders dated April 27, 1921. In view of the fact that the shipper’s orders au- 
thorizing the transportation of these personal effects were issued in April 1921, 
it is apparent that their movement should be charged to the same appropria- 
tion as other expenses created under this order. As this item of $91.20 has 
been erroneously charged to “ Field investigations of public health, 1922,” with- 
out provision for ample funds to meet its payment, it is requested that the 
necessary adjustment be made so that the appropriation “ Field investigations 
of public health, 1921,” be charged, and “ Field investigations of public health, 
1922,” be credited with a like amount. 


The expense for transportation of the personal effects of Associate 
Sanitary Engineer H. W. Streeter, from Cincinnati, Ohio, to Joliet, 
Ill., under bill of lading dated August 19, 1921, was properly incurred 
during the fiscal year ending June 30, 1922. The issuing of the travel 
order in 1921 didnot in itself obligate the appropriation for the fiscal 
year 1921, but was dependent on the transportation involved therein 
being in fact performed within the fiscal year. Under the provisions 
of section 3690, Revised Statutes, the expense can not be charged to 
the appropriation for the fiscal year 1921, but must be charged to the 
appropriation for the fiscal year 1922, as charged in the settlement. 
See 22 Comp. Dec., 349. 

Upon review of the matter no differences are found and the settle- 
ment is sustained. . 


























ACCOUNTING—PRINCIPAL AND INTEREST OF SEED-GRAIN 
LOANS. 

















Funds received as repayment of the principal of seed-grain loans made under 
the act of March 3, 1921, 41 Stat., 1347, should be credited to the appropria- 
tion from which drawn, but any interest received on such loans must be 
deposited to “* Miscellaneous receipts.” 


Decision by Comptroller General McCarl, May 12, 1922: 

The Chief of the State and Other Departments Division, this office, 
submitted April 24, 1922, the matter as to whether the amounts col- 
lected, principal and interest, on account of loans made to farmers for 
the purchase of seed grain, pursuant to the act of March 3, 1921, 41 
Stat., 1347, properly are for credit under the appropriation for said 
purposes, same act, or whether they properly are for credit to mis- 
cellaneous receipts. 

The memorandum decision of the Chief of the State and Other 
Departments Division is, in part, as follows: 


I hold that the appropriation “ Farmers’ seed-grain loans, 1921-1922,” is not 
a revolving fund and that “ advances, loans, or sales’’ made by the Secretary 
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of Agriculture under this act * * * the whole of the proceeds of repayment 
of said loans, principal and interest, should be covered in to the credit of 
“ Miscellaneous receipts” general fund. 


The act of March 3, 1921, 41 Stat., 1347, provides: 


PURCHASE OF SEED GRAIN FOR DROUGHT-STRICKEN AREAS.—That the Secretary of 
Agriculture is hereby authorized, for the crop of 1921, to make advances 
or loans to farmers in the drought-stricken areas of the United States, where 
he shall find that special need for such assistance exists, for the purchase of 
wheat, oats, barley, and flaxseed for seed purposes, and, when necessary, to 
procure such seed and sell same to such farmers. Such advances, loans, or 
sales shall be made upon such terms and conditions and subject to such 
regulations as the Secretary of Agriculture shall prescribe, including an agree- 
ment by each farmer to use the seed thus obtained by him for the production 
of grain or flaxseed. A first lien on the crop to be produced from seed ob- 
tained through a loan, advance, or sale made under this section shall, in the 
discretion of the Secretary of Agriculture, be deemed sufficient security therefor. 
The total amount of such advances, loans, or sales to any one farmer shall 
not exceed the sum of $200. All such advances or loans shall be made through 
such agencies as the Secretary of Agriculture shall designate. For carrying 
out the purposes of this section there is hereby appropriated. out of any 
moneys in the Treasury not otherwise appropriated, the sum of $2,000,000, to be 
immediately available. 

The appropriation by its terms is limited to the crop of 1921, and 
the loans are necessarily accomplished when the seeding for such 
crop is made. The repayments of the loans must come after the 
seeding, and hence there can be no authority again to use for loans 
the funds which have been or hereafter may be credited to the appro- 
priation from the repayment of the original loans. The appropria- 
tion thus can not become a revolving fund. The placing of the repay- 
ments of loans to the credit of the appropriation follows the proced- 
ure of moneys not finally expended under an appropriation being 
returned thereto. 

It is understood, however, that interest on the loans has also been 
credited to the appropriation. This is not authorized. The interest 
is not moneys coming out of the appropriation and may not be re- 
turned thereto. 

The interest is properly for credit to miscellaneous receipts, 26 
Comp. Dec., 295, but the amount of the principal may be credited 
under the appropriation. 


The memorandum decision as modified is approved. 


TRANSPORTATION OF ENLISTED MEN OF THE COAST GUARD— 
LAND-GRANT DEDUCTIONS. 


The members of the Coast Guard ceased to be troops of the United States on 
August 28, 1919, when they were by Executive order returned to the juris- 
diction of the Treasury Department, and transportation furnished after 
that date to members of the Coast Guard is not subject to land-grant 
deductions. 


Decision by Comptroller General McCarl, May 12, 1922: 
The Galveston, Harrisburg & San Antonio Railway Co. applied, 
per letter of May 9, 1922, for review of Treasury Department Divis- 
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ion settlement No. 41769, April 8, 1922, in disallowing $2.15 on its 
claim per bill T—8601-1-22 for $55.49, for transportation furnished 
an enlisted man of the Coast Guard from Galveston, Tex., to Eliza- 
beth City, N. C., per request T-188381, January 1, 1922. The dis- 
allowance was made on account of land-grant deduction. 

‘The company in its application for review claims the amount thus 
deducted, contending that land-grant deduction is not applicable for 
the transportation of the Coast Guard, in accordance with decision 
of the Supreme Court of April 10, 1922, in the case of the Louisville 
and Nashville Railroad Company v. United States, in which it was 
held that members of the Coast Guard are not troops of the United 
States when the Coast Guard operates under and at the expense of 
the Treasury Department. In said opinion it was stated that— 


The Coast Guard was established by act of January 28, 1915, c. 20, 38 Stat. 
800, in lieu of the then existing Revenue-Cutter Service and Life-Saving Serv- 
ice, and was composed of those organizations. The Revenue-Cutter Service 
had been considered a civil service. (15 Op. Atty. Gen. 396; 16 Op. Atty. Gen., 
288; 8 Comp. Dec., 852; 15 Comp. Dec., 807.) But to its primary function of an 
armed police force some characteristics of a military force had always been 
attached; and from time to time Congress had conferred upon it additional 
incidents of the military service. (See 28 Op. Atty. Gen., 548, 547; 30 Op. Atty. 
Gen., 75.) When the Coast Guard was established it was constituted “a part 
of the military forces of the United States”; and section 1 provides that it 
“shall operate under the Treasury Department in time of peace and operate as 
part of the Navy in time of war or when the President shall so direct. When 
subject to the Secretary of the Navy in time of war the expense of the Coast 
Guard shall be paid by the Navy Department.” Congress further manifested 
its intention to class the Coast Guard with the Army, Navy, and Marine Corps 
by the provisions in the acts of August 29, 1916, c. 417, 39 Stat., 556, 600, 601, 
and ec. 418, sec. 1, 39 Stat., 610, 649. 

The military force of the United States is and always has been a unit, 
although divided for purposes of administration into several branches; and 
there is nothing in the land-grant acts to indicate an intention on the part of 
Congress to differentiate between the several branches in respect to transpor- 
tation charges. We are of opinion that the term “troops” is not confined to 
land forces, and that it includes men and officers in every branch. Since those 
in the Navy and Marine Corps are to be deemed troops within the meaning of 
those acts, members of the Coast Guard should also be deemed such when 
serving as part of the Navy. But at other times members of the Coast Guard 
ure not troops; for then it operates under, and at the expense of, the Treasury 
Department. 


The operation of the Coast Guard was under the Treasury De- 
partment from its organization in accordance with the act of Janu- 
ary 28, 1915, until the declaration of war on April 6, 1917, when it 
operated under the Navy Department, where it continued until 
August 28, 1919, when by Executive Order No. 3160 of said date 
the Coast Guard was directed on and after that date to operate 
under the Treasury Department. 

The transportation under consideration was rendered after the 
Coast Guard had been returned to and was under the operation of 
the Treasury Department, at which time its members are not to be 
considered troops of the United States and their transportation is 
therefore not subject to land-grant deduction. 
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The settlement is reversed and a difference of $2.15 is certified 
due claimant. 








SUPPLEMENTAL CONTRACTS. 






A supplemental contract based upon the substitution of a small amount of ma- 
terial of a character different from that in the original contract and 
increasing the price more than 250 per cent in lieu of canceling the origi- 
nal contract and advertising for new bids is in violation of sections 3709 
and 3744, Revised Statutes, and payment of the increased price is not 

authorized. 


Comptroller General McCarl to Maj. E. O. Hopkins, United States Army, 

May 13, 1922: 

I have your letter of April 29, 1922, requesting a decision as to 
your authority to pay a voucher in amount of $5,625, in favor of the 
Witteman Aircraft Corporation, covering the first partial pay- 
ment on contract of February 6, 1922, which contract is supplemen- 
tal to a contract dated June 30, 1921, the doubt as to the authority 
for making payment arising from the provisions of the said sup- 
plemental contract which are stated as imposing obligations upon 
the Government not authorized by the eae contract and there- 
fore without consideration. 

Article 1 of the contract of June 30, 1921, provides: 

















The contractor hereby agrees to sell to the Government and the Government 
hereby agrees to purchase one (1) set complete control surfaces for Zodiac 
airship in accordance with Air Service drawings Nos. 1831, 1832, 1833, 1834, 
1835, 1836, 1837, 1838, 1839, 1840, 1941, 1842, and 1843, as set forth in Air 
Service order No, 5201385 * * *, 

* * * the amount of any increase or decrease in the price or compensa- 
tion shall be determined by a board constituted as provided for in Article V 
hereof. 


Article 4 of the contract of June 30, 1921, provides: 


For the faithful performance of the terms of this contract the Government 
hereby agrees to pay to the contractor the sum of eight thousand seven hundred 
and fifty dollars ($8,750.00). 


Article 5 of the contract of June 30, 1921, provides: 













* * * the amount of the same shall be determined by a board of three 
members selected as follows: One member to be selected by the contractor, one 
member by the contracting officer, and a third by these two. A decision agreed 
to by a majority of the said board shall be the decision of the board and shall 
be final on all questions arising under this article. 






A communication, bearing date of January 30, 1922, attached to 
the supplemental contract, states: 






WITTEMAN AIRCRAFT CORPORATION, 
Hasbrouck Heights, New Jersey. 

GENTLEMEN: Reference is made to Air Service order No. 520135, placed with 
your company June 28, 1921, for control surfaces for Zodiac airship. 

The Chief of Air Service authorizes that inasmuch as it is to the interest of 
‘-he Government to substitute duralumin tubing instc \d of steel tubing as origi- 
nally called for, and, as your company has agreed to same at a toal cost of 
$22,500, or an increase of $13,750, said price being approved, that above order be 
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amended to provide for the substitution of duralumin tubing, and read as fol- 
lows: 


1 set complete, control surfaces for Zodiac airship, in accordance with Air Serv- 
ice drawings already furnished your company, with the exception that du- 
ralumin token is to be used instead of steel ; changes to be in accordance — 

blueprints attached hereto and made a part of this amendment______-_ $22,500. 


The following itemized list shows the actual cost of material and labor for 
the construction of the Zodiac control surfaces: 
A. Material: 
1. Duralumin tubing— 

? O. D. x .042, 1,280 ft. 
1’ O. D. x .042, 80 ft. 
1ys’’ O. D. x .042, 240 ft. 
13’’ O. D. x .042, 20 ft. 
1%’’ O. D. x .042, 530 ft. 
















Total 4007, @ $2.20, including freight__....__..._____ $880. 00 

2. Lynite castings for joint fittings, 1604, @ $1.80, delivered 
TOI saciieneensgh: hb erped ctr ce thkaca hte ob thinned ede ELLA 288. 00 
3. Patterns for above, 20 req’d., @ $20.00 each______-__________ 400. 00 





4. Wires, tinned aircraft— 
O81 d, 220 ft. 
2 50 
oan . am * ronnie 160 er Wii ceie bi dicate ben dcacsces 25. 00 
.144 d, 500 ft. 
5. Turnbuckles— 








#326 L. F., @ oy 40 each, 120 req’d____________ $228. 00 
#328 L. F., @ $2.60 each, 120 reg’d___-__-_____ 812. 00 





. Thimbles and ferrules— 
Ys’’, 100 req'd, @ 8 | 







", 300 req’d, @ .03 

















ees ell aad eels 15. 00 
ts’’, 100 req’d, @ .04 
7. Wire ‘tormiaal ISTE: IG Aiea etal bt ctatichhnctieelthes dtc itlt 5. 00 
BD. SE ORE, SROUIIOR, NOR inns kiditees titanic niciien stich celine 100. 00 
9, Ply wood— 
+. 3 ply birch 8 panels, 3’ x 7’ on * 
#2, 3 ply birch, 12 panels, 3’ x 7 }25¢ ft--------------. 106. 
Bs TO i I ssc egies issn be gpd mhessh ceies biakeeh 50. 00 
i. Gord, tape, etc. (for tesmed joints) ........................ a 50. 00 
Irn so IIE 5° oe elicearmenininioeres tum 75. 00 
13. Lumber for erecting frames and shipping crates, 2,000 ‘ft. 
I~ UT acti eater crcntitseninieie i eat 150. 00 
14. Steel, etc. for making necessary tools to machine ¢ astings, etc_ 100. 00 





Total cost of material 


B. Engineering: 


1. 1,000 hours @ current rate $3.00 (of which about $1,000.00 
has already been expended) 




















C. Labor: brs. 
1. Cutting tubes and bending___-___ 600 
| ER, 
3. Machining castings _...__....____ 1, 200 
4. Making miscel. fittings.__._._.._.___ 1, 100 
5. Assembly of metal parts_________- 2, 100 
6. Assembly of wires___............. 204 
7. Making fin bases & fillers______- 750 
8. Assembly of wood_....._.__-.._ 1, 000 
9. Varnishing & painting_._.____ ~~~ 80 


. Crating & loading 








Direct labor, total__.______ , 134 hrs., @ $.75/hr.._. 6, 100. 00 


Ovcrhead @ 100% 





siege tac asnecasian taintesinesaaiuniaveas ajdvunsbaiiinns 12, 200. 00 
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The total amount, including all the preceding items, amounts to: 
$18, 043. 00 
5 






PU iio rielan SR ssasie consti ei tieas eeiinles dikesiatyeoceccinanerceat 






a LE ee 22, 543. 00 


In consideration of these changes being made for the convenience of the 
Government, payment in the amount of $22,500.00 under this order will be made, 
as follows: 25% of contract price to be paid when it has been decided by the 
Army inspector that the material is 25% complete; 25% when 50% complete; 
25% when 75% complete; and the remaining 25% to be paid upon final comple- 
tion and acceptance. 

Inasmuch as delivery has not been made within the required time, due to the 
changes as designated above, the time for delivery is hereby waived, but same 
must be made within a reasonable time, which the Government deems to be on 
or about May 1, 1922. 

If you find that delivery can not be completed by date above specified, you 
are requested to advise this office at least five days prior to the expiration of 
said extended time limit. 

Very: respectfully, 


















R, M. Jones, 
Major, Ain Service, Chief, Procurement Section. 


The supplemental contract dated February 6, 1922, provided: 











Arr SERVICE—UNITED STATES ARMY. 







SUPPLEMENTAL CONTRACT. 






This supplemental contract, made and concluded this the 6th day of February, 
1922, by and between the Witteman Aircraft Corporation, a corporation trans- 
acting business at Hasbrouck Heights, New Jersey (hereinafter called the 
“ contractor”), party of the first part, and the United States of America (here- 
inafter called the “ Government”), represented by R. M. Jones, major, Air 
Service, United States Army, acting by authority of the Secretary of War, 
party of the second part. 

Whereas, heretofore, to wit. on the 30th day of June, 1921, a contract in writ- 
ing, known as contract No. 7283, and hereinafter referred to as the “ original 
contract ’ was entered into by and between the contractor and the Government, 
represented by C. G. Hall, colonel, Air Service, United States Army, which pro- 
vided for the sale and purchase of one complete set of control surfaces for 
Zodiac airship under the terms and conditions of Air Service order No, 520135; 
and 

Whereas it is to the interest of the Government to substitute duralumin 
tubing instead of steel tubing, as called for in the original contract; and 

Whereas the contractor has agreed to substitute duralumin tubing for steel 
tubing, Provided that the consideration called for in the original contract, to- 
gether with the additional cost of the said substitution of duralumin tubing in- 
stead of steel tubing, be paid in four (4) equal payments and at four (4) speci- 
fied periods as hereinafter set forth; and 

Whereas, Article I of said original contract No. 7283 provides that changes 
may be made at any time by mutual agreement between the contracting officer 
and the contractor: 

Now, therefore, this contract witnesseth, that for and in consideration of the 
premises and of the terms and conditions hereinafter set forth, the contractor 
and the Government hereby covenant and agree as follows: 























ARTICLE I, 










The contractor hereby sells to the Government, and the Government hereby 
purchases, one (1) complete set of control surfaces for the Zodaic airship, hav- 
ing duralumin tubing substituted for steel tubing, which was specified in the 
original contract, No. 7283. 

This substitution of material shall be made in accordance with itemized 
list of actual cost of material and labor written into the amendment to Air 
Service order No. 520135-A, forwarded herewith, and in accordance with 
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blue prints furnished by the contractor, Nos. 1835-1, 1835-4, 1835-5, 1835-6, 


and 1835-10, all of which are hereby attached and made a part of this sup- 
plemental contract. 


ARTICLE II. 


For and in consideration of the faithful performance of the terms and con- 
ditions of this contract, the Government hereby agrees to pay to the contractor 
the sum of twenty-two thousand, five hundred dollars ($22,500.00), which 
amount is an increase of thirteen thousand seven hundred fifty dollars, 
($13,750.00), over the consideration set forth in the original contract, and 
covers the extra cost of material and labor in carrying out the changes stipu- 
lated in Article I hereof. ’ 

Partial payments shall be made to the contractor, as one of the considera- 
tions for making the changes. as follows: 

Twenty-five per cent (25%) of contract price to be paid when it has been 
decided by the Army inspector that the material is twenty-five per cent (25%) 
complete. 

Twenty-five per cent (25%) when fifty per cent (50%) complete. 

Twenty-five per cent (25%) when seventy-five per cent (75%) complete. 

Twenty-five per cent (25%) upon final completion and acceptance. 

The parts paid for under the system of partial payments above specified 
shall become thereby the sole property of the Government, but this provision 
shall not be interpreted as relieving the contractor from the sole responsi- 
bility for the proper care and protection of said parts prior to delivery of 
the material to the Government, or from any other provisions of these speci- 
fications. 


ARTICLE IIT. 


It is further mutually agreed that inasmuch as delivery has not been made 
within the time originally specified, and by reason of the changes specified, 
approved and directed by the Government, the time for the completion of the 
original contract is hereby extended to and to include the first day of May, 
1922. 


ARTICLE IV. 


The parties hereto mutually covenant and agree that this 


contract shall 
be supplemental to the aforesaid original contract to the same extent as if 


its terms and conditions had been specifically written into said contract when 


originally made, but that otherwise, all covenants, 
conditions thereof shall be in full force and effect. 
In witness whereof, the party of the first part has caused this contract 
to be executed by its proper officer duly authorized so to do, and the United 
States of America has caused this contract to be executed by the undersigned 
contracting officer, duly authorized so to do. 
Witnesseth : 
(Sgd.) H. B. HAvuseEr. WHITTEMANN AIRCRAFT CORPORATION, 
By (Sgd.) HaLspert E. PAyne, 
Vice Prest. 
UNITED STATES OF AMERICA. 
(Sgd.) May Cortirer. By (Sgd.) R. M. Jones, 


Major, Air Service, 
Contracting Officer. 


agreements, terms, and 


Approved : 
Mason M. PATRICK, 
Major General, U. 8. Army, Chief of Air Service. 


The Chief of Finance, indorsement of February 14, 1922, to the 
finance officer at Boston, Mass., stated: 


1. The proposed amendment to the orignal contract in th's case does not ap- 
pear to be in the interest of the United States. 

2. With the exception of the substitution of duralumin tubing instead of steel 
tubing, as originally contracted for, the amendment seems to make no change, 
as the several drawings recited in the original contract are to be used in carrying 
out the provisions of the amendment. 
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8. This office would suggest that upon the submission of the invoices covering 
performance under the contract as amended that same be submitted to the 
Comptroller General for an advance decision as to whether or not payment is 
authorized. 


The disbursing officer in his submission states: 


(a) The supplemental contract of Jan. 30, 1922, substitutes duralumin tubing 
for steel tubing, for which change, accord'ng to the terms of supplemental con- 
tract, the contractor is to be paid $22,500.00 instead of $8,750.00, as provided 
in the original contract. This increase is viewed by this office to be without 
sufficient consideration for the reason that it is shown by item‘zed list attached 
hereto that the actual cost of this tubing is $880.00, and it would appear to be 
unreasonable to assume that this change in specifications would increase the 
cost of the material to be delivered under the original order in the amount 
mentioned above, which, as it will be noted, is approximately 275%. 

(b) The amendment of Jan. 30, 1922, further changes the original contract, 
which was let on a fixed-price basis, to a cost-plus basis, and provides for a 
profit of 25%, which profit, in view of the allowance of 100% overhead, is 
deemed by this office to be excessive. Further, it is not believed that the con- 
tracting officer had the power to change the terms of an existing legally signed 
contract providing for a fixed price to a supplemental providing for a cost-plus 
method of reimbursement. 

(c) The supplemental contract submitted herewith provides further for 
making partial payments, which concession was not a part of the original con- 
tract, and which is now apparently inserted without consideration moving to 
the Government therefor. 


On the data submitted the obligations sought to be imposed on 
the United States by the terms of the supplemental contract are so 
out of proportion to the benefits to be derived from what appears 
to be but a simple change, a substitution of a small amount of ma- 
terial of a certain character for material of a different character, 
as to be unconscionable. But however that may be, there is no 
showing that the terms of the original contract have been complied 
with in the procedure to be followed in determining the amount of 
any increase or decrease in the price or compensation. Article 1 
provides that such increases or decreases shall be determined by a 
board as provided in article 5, but there is no intimation that such 
procedure was followed in this matter. 

Whether under any circumstances, with respect to a contract for 
a fixed price (such price to be paid upon completion and delivery 
of the work) wherein by the terms thereof is provided a method 
for determining increases or decreases thereunder due to author- 
ized changes, the plan of payment properly may be so radically 
changed as to transform the contract from a fixed price to a cost- 
plus basis, is as doubtful as seemingly it is unnecesary and uneco- 
nomical from the standpoint of the Government’s interests. It is 
sufficient to say in answer to the present submission that a contract 
that originally called for an outlay of $8,750 can not by amendments, 
changes, or in any manner, be made to provide for an expenditure 
more than two and a half times greater. If such a condition exists as 
should call for such a greater outlay, the original proposition must 
be considered as no longer feasible of being carried out and that 
it must be terminated. The law must be understood as requiring 
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strict conformity to the terms of a contract entered into after com- 
petition has been obtained and there is no justification for proceed- 
ing to greater expenditures than originally contemplated in connec- 
tion with the project submitted for competition of contracting 
bidders. See sections 3709 and 3744, Revised Statutes. A copy 
of this decision will be transmitted to the Secretary of War for 
his information. 


You are not authorized to pay the voucher presented. 









TELEPHONE SERVICE—INCREASED RATES. 


A contract for telephone service for a specified period which contains no pro- 
vision for an increase of rates is not affected by an increase authorized by 
the State Utilities Commission or by the Postfmaster General of the 

United States. 

Decision by Comptroller General McCarl, May 13, 1922: 

Michigan State Telephone Co., Detroit, Mich., applied for a review 
of settlement dated March 24, 1922, certificate T-89884, Treasury 
Department Division, this office, disallowing claim for $34.41 alleged 
to be due it as accrued balance for telephone service furnished assist- 
ant custodian and engineer (Main 1945 and Main 1991), post office 
building, Detroit, Mich., from January 1 to December 31, 1919. 

It appears that by proposal and acceptance the telephone company 
contracted to furnish the telephone service during the fiscal year 1919 
for $12 per month; and that for the fiscal year 1920 rates were quoted 
on Form 971, “Application for service at Detroit exchange,” which 
rates were accepted for the fiscal year 1920, as follows: Allowance of 
67 local messages per month, $4 per month for each telephone; addi- 
tional messages—first 33 at 44 cents each, next 50 at 4 cents each. 
additional messages at 3 cents each. It further appears that for the 
period January 1 to December 31, 1919 (covering six months of fiscal 
year 1919 and six months of fiscal year 1920) payment was made on 
duly executed vouchers for the service in accordance with the prices 
thus respectively contracted for. 

The amount in question is for an accrued balance which the tel- 
ephone company contends is due it by reason of the new schedule of 
rates established for the Detroit exchange by the Postmaster General, 
effective December 1, 1918, and the rates established by the Michigan 
Public Utilities Commission. 

It does not appear that in contracting for the service for the period 
in question any provision was made for any change in the rates that 
might be made by authority of the Postmaster General or of any 
public utilities commission, and in the absence of any such provision 
the rights of the United States under the contracts could not be 
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decreased or its obligations increased without consideration therefor 
moving to it. See 24 Comp. Dec., 280. 

Upon a review of the matter no differences are found and the set- 
tlement is sustained. 


DRILL PAY—NATIONAL GUARD OFFICERS. 


Payment to officers for attendance at drills of National Guard organizations 
may be made if 60 per cent of the enlisted strength, exclusive of the band, 
and 50 per cent of the officers, attend and participate as required by sec- 
tion 109 of the national defense act, 41 Stat., 783, provided the strength 
of the company, including the band, is not less than that prescribed for 
Federal recognition as a properly organized National Guard unit. 


Comptroller General McCarl to the Secretary of War, May 15, 1922: 

I have your letter of April 19, 1922, requesting decision as to the 
strength required in order that officers of the headquarters com- 
panies of the National Guard may qualify for armory drill pay, and 
the necessary attendance at such drills. Included among the papers 
is a letter dated March 3, 1922, addressed to this office by Maj. P. G. 
Hoyt, Finance Department, transmitting a supplemental pay roll 
for the service company, One Hundred and First Infantry, Massa- 
chusetts National Guard, covering claim of certain of the officers 
of the company for armory drill pay for assemblies of the company 
exclusive of the band, August 27 and 28, 1921. 

There was not inclosed the communication of the Chief of the 
Militia Bureau relative to the respective decisions of May 6, 1921, 
27 Comp. Dec., 953, holding that the band, although administratively 
a part of the headquarters company, constituted an organization 
within the meaning of section 110 of the national defense act; and 
decision of February 24, 1922, 6 MS. Comp. Gen., 1472, holding that 
until July 1, 1921, a company minimum strength of 50 was necessary 
under section 60 of the national defense act, as amended by the act 
of June 4, 1920, 41 Stat., 780, before company officers could qualify 
for drill pay. 

The decision of February 24, 1922, considered the armory drill 
pay to which the captain of the headquarters company, Sixth In- 
fantry, Minnesota National Guard, was entitled during the period 
March 15 to June 30, 1921. It was presumed that at that time 
the National Guard had been reorganized in conformity with the 
new Tables of Organization and section 60 of the national defense 
act; and there was no suggestion in the papers submitted that 
there were any members of the headquarters company in addi- 
tion to those shown on the roll then presented for consideration. 
Under Tables of Organization, No. 25-P, dated November 23, 1920, 
the band is not part of headquarters company of an Infantry regi- 
ment but is a part of the service company. The enlisted strength 
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of a headquarters company, peace strength, T. O. 24-P. dated No- 
vember 23, 1920, is 65. 


Major Hoyt states with respect to the case he has presented: 


2. This organization held two assemblies for outdoor target practice on 
August 27th and 28th, 1921. As the members of the band are not authorized 
to fire, they were not required to be present at the assemblies in question. 

3. Decision is requested as to whether the three officers who attended these 
drills were entitled to pay for same; 60 per centum of the enlisted strength, 
not including the band, were present at each drill. If existing regulations, 
governing pay of officers, require that the band be included in attendance, 
60 per centum of the enlisted strength, including the band, were not present 
at either drill. 

Section 109 of the national defense act, 41 Stat. 783, so far as here 


material, provides: 


Captains and lieutenants belonging to organizations of the National Guard 
shall receive compensation at the rate of one-thirtieth of the monthly base 
pay of their grades as prescribed for the Regular Army for each regular 
drill or other period of instruction authorized by the Secetary of War, not 
exceeding five in any one calendur month, at which they shall have been 
oificially present for the entire required period, and at which at least 50 
per centum of the commissioned strength and 60 per centum of the enlisted 
strength attend and participate fer not less than one and one-half hours. 
Captains commanding organizations shall receive $240 a year in addition to 
the drill pay herein prescribed. 

Normally the company is a homogeneous unit and the company 
is not further subdivided except for tactical purposes. Under 
the authority contained in the act of June 4, 1920, to organize 
the Infantry into such units as the President may prescribe, com- 
panies may consist of two or more separate, distinct and unre- 
lated entities, although collectively denominated a “company” and 
so treated for administrative purposes. 

In the United States Army, for many years, the band has by 
statute been a separate and distinct organization. See sections 1094, 
1111, 1278 and 1647, Revised Statutes, 30 Stat., 978; 31 id., 750; 
35 id., 745; 39 id., 173 and 180; 40 id., 852. 

Under the act of June 4, 1920, amending the national defense act, 
the organization of the combatant branches of the Army is left to the 
discretion of the President ; see sections 11, 13, 13-a, 17, 18, 19, and 20; 
and the only statutory recognition of Army bands under the present 
law is contained in section 4~a, which provides for the appointment 
of not more than 1,120 warrant officers, “including band leaders, 
who shall hereafter be warrant officers.” By section 4-c it is pro- 
vided that: 

The Secretary of War shall annually report to Congress the numbers, grades, 
and assignments of the officers and enlisted men of the Army, and the number, 
kinds, and strength of organizations pertaining to each branch of the service. 

While, therefore, prior to July 1, 1920, the organization of the 
Army was fixed by statute, the Army is now organized into units 
prescribed by the President. Tables of Organization, No. 25-P, 
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dated November 23, 1920, divide a service company of an Infantry 
regiment into a headquarters platoon and a transportation platoon, 
and the headquarters platoon consists of a staff section, a supply sec- 
tion, and a band section; the band to consist of 1 warrant officer 
and 48 enlisted men, the latter including 1 staff sergeant, 3 sergeants, 
4 corporals and 40 privates, first class, and privates, all of whom are 
listed as musicians and 31 of them are rated as specialists. The total 
enlisted peace strength of the service company is 168. The identity 
of the band is retained; it functions exactly as it did when the or- 
ganization of the Army was fixed by statute, and the action of the 
Executive in placing it, for administrative purposes, in the service 
company does not alter the fact that it exists as a separate unit with 
separate and distinctive duties not remotely similar to those per- 
formed by the balance of the larger unit in which the band is in- 
cluded for administrative purposes. It is, I think, clear that the 
band is an “ organization ” within the meaning of section 110, as was 
held by the Comptroller of the Treasury. 

There remains for consideration, however, the question, What 
constitutes the organization of which 60 per cent of the enlisted 
strength must attend and participate in drills before the officers of 
service companies are entitled to pay for drills? 

This, I think, is answered by the table of organization of the serv- 
ice company, which provides for lieutenants in command of the 
staff section, the supply section, and the transportation platoon; no 
officers have any duties to perform with respect to the band other 
than the captain, and his duties are only the supervision of routine 
administrative details and discipline. It is apparent that it is that 
part of the service company, exclusive of the band, where the officers 
have some duties to perform, that constitutes the organization 60 per 
cent of whose enlisted strength must attend and participate in drills. 

If the officers of the One Hundred and First Infantry, Massa- 
chusetts National Guard, are otherwise entitled to drill pay for 
the assembly of the company for outdoor target practice August 
27 and 28, 1921, payment may be made if 60 per cent of the en- 
listed strength, exclusive of the band, and 50 per cent of the officers 
attended and participated as required by section 109, and if the 
strength of the company, including the band, was not less than that 
prescribed for recognition as a properly organized National Guard 
unit. 

It is assumed that the question herein discussed is the one of 
which decision was desired, although your letter suggests that the 
question was “relative to the strength required in order that officers 
of a headquarters company of the National Guard may qualify for 
armory drill pay and the necessary attendance at such drills.” 
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The minimum strength of a headquarters company as well as of 
other companies, since July 1, 1921, is such as may have been pre- 
scribed pursuant to the provisions of the national defense act as 
amended June 4, 1920, and 60 per cent of the actual enlisted strength, 
that strength being not less than that prescribed for Federal recog- 
nition, must have attended before the officers qualify for pay for at- 
tendance at drills, etc. Decision of February 24, 1922. 

The papers received with your letter are returned herewith. 


LONGEVITY PAY—RETIREMENT—ENLISTED MEN OF ARMY. 


Credit will be allowed in comput'ng longevity pay under the act of June 4, 
1920, 41 Stat., 761, or in computing service for retirement under act March 
2, 1907, 34 Stat., 1217, for all prior service in the Army under enlistments 
not fraudulent in their inception, irrespective of whether terminated by 
desertion or dishonorable discharge. 

Service under a fraudulent enlistment completed without knowledge of the 
fraud upon the part of the Government can not thereafter be denominated 
lawful service by action of any executive officer so as to permit credit 
therefor in computing longevity increase of pay under act of June 4, 1920, 
41 Stat., 761, or in computing service for retirement under act of March 
2, 1907, 34 Stat.. 1217 1 Comp. Gen., 511, adhered to. 

Comptroller General McCarl to the Secretary of War, May 15, 1922: 

I have received by your indorsement of April 22, 1922, request 
for decision upon questions stated as follows: 

* * * whether or not there may be counted for the purpose of computing 
longevity pay of an enlisted man under the act of June 4, 1920: 

(a) A period of service terminated by desertion and not again resumed. 

(6b) A period of service entered by fraudulent enlistment, but .otherwise 
honest and faithful, the fraud remaining unknown to the Government while 
the enlistment is current, but the service accepted by the Government when 
the fraudulent character of the enlistment becomes known at a later date. 

(c) A period of service terminated by dishonorable discharge pursuant to 
sentence of court-martial. 


1 Comp. Gen., 511, in the case of George Wright, Eightieth Ord- 
nance Company, and in which was considered a soldier’s right to 
credit both for longevity under the act of June 4, 1920, 41 Stat., 
761, and for retirement under the act of March 2, 1907, 34 Stat., 
1217, under enlistments fraudulent at their inception. It was held 
that service under a fraudulent enlistment terminated by discharge 
on discovery by the Government of the fraud or terminated by ex- 
piration ard honorable discharge, the fraud not having been dis- 
covered by the Government while the enlistment was current, was 
not lawful service which might be credited for longevity increase 
of pay or for retirement. It was also held that the case was other- 
wise if the Government, upon discovery of the fraud while the en- 
listment is current, elects to hold the offender to the contract of 
enlistment. 


The questions arise in connection with decision of March 15, 1922 
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Whe: > the enlistment is not fraudulent at its inception questions 
(a) and (¢c) are answered in the affirmative. The reason or cause of 
termination of the enlistment does not affect the lawful service there- 
tofore rendered. Section 4-b of the act of June 4, 1920, gives the 
enlisted man a right to the longevity increase of pay therein pro- 
vided for all lawful service; and the act of March 2, 1907, gives him 
a right to count for retirement the same character of service. 

However, I can not concur in the view that services should be 
counted when rendered under a fraudulent enlistment where the 
fraud was not discovered by the Government while the enlistment 
was current, notwithstanding service thereunder, in ignorance of the 
fraud, was denominated “honest and faithful,” and the enlistment 
was terminated by an honorable. discharge. 

It is a fact that the longevity statute authorizes the increase “for 
each five years of service;” and the retirement statute authorizes re- 
tirement “ when an enlisted man shall have served thirty years either 
in the Army, Navy, or Marine Corps, or in all,” with a proviso 
“That in computing the necessary thirty years’ time all service in 
the Army, Navy, and Marine Corps shall be credited”; and neither 
of the statutes qualifies or limits the term “service” or “serve”; but 
it does not follow that fraudulent, i. e., illegal. service is included. 
The twenty-eighth (in part), fifty-fourth, fifty-fifth, and sixtieth 
articles of war, 41 Stat., 792, 800, provide: 


Any soldier who, without having first received a regular discharge, again 
enlists in the Army, or in the militia when in the service of the United States, 
or in the Navy or Marine Corps of the United States, or in any foreign army, 
sNall be deemed to have deserted the service of the United States; and, where 
the enlistment is in one of the forces of the United States mentioned above, to 
have fraudulently enlisted therein. 

* * * ” * * * 

Art, 54. FRAUDULENT ENLISTMENT.—Any person who shall procure himself 
to be enlisted in the military service of the United States by means of wilful 
misrepresentation or concealment as to his qualifications for enlistment, and 
shall receive pay or allowances under such enlistment, shall be punished as a 
court-martial may direct. 

ArT. 55. OFFICER MAKING UNLAWFUL ENLISTMENT.—Any officer who know- 
ingly enlists or musters into the military service any person whose enlistment 
or muster in is prohibited by law, regulations, or orders shall be dismissed from 
the service or suffer such other punishment as a court-martial may direct. 

* * . * , * * 

Art. 60. ENTERTAINING A DESERTER.—-Any officer who, after having discov 
ered that a soldier in his command is a deserter from the military or naval 
service or from the Marine Corps, retains such deserter in his command with- 
out informing superior authority or the commander of the organization to 
which the deserter belongs, shall be punished as a court-martial may direct. 


Section 1118, Revised Statutes, as amended, provides: 


No minor under the age of sixteen years, or insane or intoxicated person, no 
deserter from the military service of the United States, and no person who has 
been convicted of a felony shall be enlisted or mustered into the military service. 


It will be observed that fraudulent enlistment is denounced as a 
crime punishable as a court-martial may direct, and an officer who 
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knowingly enlists a person not qualified, or after discovery of a de- 
serter in his command, fails to take the steps directed, is subject to 
severe punishment. 

It must be apparent that the purpose and intent of the law is to 
discourage fraudulent enlistments; and whether the fraud is dis- 
covered while the enlistment is current and the man discharged be- 
cause of the fraud, or is discovered after the enlistment has ter- 
minated by honorable discharge, it is unlawful service which the 
Congress has sought to prevent by most stringent penal statutes. 
It is inconceivable that the Congress, under statute applicable to 
“service” (used in its ordinary and usual sense) intended to recog- 
nize and reward unlawful service. Such a construction would do 
violence to the plainly expressed policy of Congress with respect to 
fraudulent enlistments. 

It is therefore concluded that the service contemplated by the 
longevity and the retirement statute is lawful service—a service not 
tainted with fraud in its inception; and that those statutes do not 
authorize the inclusion of service rendered under a fraudulent en- 
listment other than as indicated in decision of March 15, 1922. 
Question () is therefore answered in the negative. 

It is noted that question (4) suggests the acceptance of the unlaw- 
ful service by the Government when the’fraudulent character of the 
enlistment becomes known at a later date after expiration of enlist- 
ment. 

In so far as any question arises with respect to the fraudulent en- 
listment, it is mainly with respect to permitting further service and 
prospective only, and not retrospective to legalize the service so as 
to give benefits because of the service. Whatever there may be of 
condonation of the offense after the expiration of the enlistment 
entered fraudulently, and permitting the offender to again enlist in 
the Army, does not constitute an “acceptance” of the unlawful 
service so as to change its fraudulent character. No statute is known 
which authorizes any officer of the Government to retroactively de- 
nominate that lawful which the law itself has declared unlawful. 
And see 22 Op. Atty. Gen., 36. 


TRANSPORTATION OF DEPENDENT CHILDREN OF ARMY 
OFFICERS. 


The ‘dependent child or children” of Army officers for whom the act of May 
18, 1920, 41 Stat., 604, authorizes transportation on permanent change of 
station, include, in addition to dependent children of the officer’s own 
blood, any legally adopted dependent child or children irrespective of the 
date of adoption, but the term does not include grandchildren of the 
officer. 27 Comp. Dec., 579, overruled in part. 
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Comptroller General McCarl to the Secretary of War, May 15, 1922: 

I have your letter of April 6, 1922, requesting reconsideration of 
decision of the Comptroller of the Treasury, December 27, 1920, 27 
Comp. Dec., 579, on section 12 of the act of May 18, 1920, 41 Stat., 
604, where it was held, page 583, with respect to the phrase “ de- 
pendent child or children,” for whom transportation is authorized 
on permanent change of station of officers and of certain noncom- 
missioned officers, that: 

The term as used in the act includes an unmarried person (the officer’s off- 
spring or a child legally adopted by him prior to May 18, 1920), under 18 
years of age, or of any age if abnormal or insane. It does not include a step- 
child, nor a child (either of his own blood or legally adopted) who is married 
or has attained the age of 18 years. It includes a grandchild as a dependent 


child if the parents of the grandchild are dead and the officer maintains the 
relationship of parent. 


It is to be observed that there is no authority to reconsider the 
ruling of the former Comptroller of the Treasury in so far as pay- 
ments, claims, and accounts have been made and settled in accordance 
therewith. 

You transmit an opinion of the Acting Judge Advocate General 
of the Army to the effect that (1) the date fixed in that decision 
prior to which legal adoption must have occurred is unsupported by 
the law, and further (2) that if grandchildren are included so also 
are stepchildren, as the obligation of the grandfather and of the 
stepfather is because they stand in loco parentis respectively to the 
grandchild and the stepchild. 

I agree that if legally adopted children are included in the law 
(and they are) the law does not require the fixing of a date prior to 
which adoption must have taken place, and the requirement of the 
decision that the adoption shall have been prior to May 18, 1920, will 
hereafter not be followed. . 

I can not agree, however, that stepchildren are included in the 
law. Section 12 seems to have been carefully drawn; its provisions 
are applicable to the wife and dependent child or children only; 
and the question is: Who is the dependent child of an officer or non- 
commissioned officer ? 

It is suggested that in determining the question it should be 
recognized that the statute is “remedial” and that it should have 
a liberal construction to advance the remedy of the conditions the 
relief of which was being legislated for. Under this view every 
statute increasing the emoluments or perquisites of members of the 
Army would be a remedial statute and entitled to liberal construc- 
tion. 

The statute is not remedial; it grants a right to officers and cer- 
tain noncommissioned officers to have transported at the expense of 
the United States on permanent change of station certain specific- 
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ally described persons bearing to such officer or noncommissioned 
officer the relationship of wife or dependent child. 
A dependent child of his own blood is clearly included; as is a 
legally adopted dependent child subsequent to such adoption and 
without reference to when the adoption became effective. If an 
officer be legally liable for the necessaries of a grandchild it never- 
theless does not broaden the class of those who are termed children 
in the enactment. The enactment does not embrace all who are de- 
pendent on the officer, but limits its benefits to a certain relationship, 
and as to children, that relationship does not embrace grandchildren. 
So much of the decision of the Comptroller of the Treasury, Decem- 
ber 27, 1920, 27 Comp. Dec., 579, as included grandchildren within 
the benefits of the act will not be hereafter followed. 
Your questions are answered accordingly. 


PUBLIC UTILITY CONTRACTS. 


The fact that rates for certain public utilities are fixed by State or municipal 
laws or regulations does not authorize the informal execution of contracts 
therefor, and, in the absence of statutory exceptions, the requirements of 
section 3744, Revised Statutes, must be complied with. 


Comptroller General McCarl to the Secretary of the Interior, May 16, 1922: 
I have your letter of May 3, 1922, as follows: 


The Reclamation Service of this department, in pursuance of the act of June 
17, 1902, 32 Stat., 388, and acts amendatory thereof or supplementary thereto, 
has occasion to enter into formal contracts with municipalities and public- 
service corporations organized under State law whose rates for service rendered 
are fixed by legislation, either Federal, State, or municipal, or by competent 
regulation; for instance, a contract entered into with a telephone company for 
telephone service. 

Your opinion is requested whether a signature to a usual form of applica- 
tion by a person duly authorized on behalf of the United States for such pur- 
pose will be sufficient, and not require a formal contract, as required under 
section 3744 of the Revised Statutes, appropriate reference to said applica- 
tion being made on vouchers to the schedule of rates or tariffs fixed by said 
laws or regulations. 


Section 3744, Revised Statutes, provides: 


It shall be the duty of the Secretary of War, of the Secretary of the Navy, 
and of the Secretary of the Interior to cause and require every contract made 
by them severally, on behalf of the Government, or by their officers under 
thei appointed to make such contracts, to be reduced to writing and signed 
by the contracting parties with their names at the end thereof. 


That section specifically requires that contracts for the War, 
Navy, and Interior Departments “shall be reduced to writing and 
signed by the contracting parties with their names at the end 
thereof.” As this section is mandatory, having been held to be so 
by a long line of court decisions, as well as decisions of this office. 
any other method of contracting would be a violation of its pro- 
visions, unless exceptions thereto are made by law, as has been done 
in some instances with respect to the War and Navy Departments, 
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I am unable to find that any exception to this statute has been made 
with respect to the Reclamation Service. The fact that the State, or 
the State through its instrumentalities, has undertaken to fix the 
rates to be charged by telephone companies is not sufficient to war- 
rant contracting for the service in any other way than that required 
by section 3744. A statute so specific in its requirements may not be 
set aside for the sake of convenience. It may be observed that there 
are other important and essential elements of a contract besides the 
mere price for the service. 
Your question is answered in the negative. 


PACKING AND GRATING OF HOUSEHOLD GOODS OF ARMY 
OFFICER. 


The details governing the packing and crating of household goods of an Army 
officer, incident to a permanent change of station, including the maximum 
expense to be borne by the United States, are matters within the sound dis- 
cretion of the Secretary of War, and when the maximum expense fixed by 
regulations of the War Department has been exceeded the excess cost is 
properly chargeable to the officer and his pay may be stopped to that extent. 


Decision by Comptroller General McCarl, May 16, 1922: 

J. J. Van Putten, captain, Finance Department, requested May 3, 
1922, review of settlement No. W-655195, dated May 3, 1922, disallow- 
ing his claim for refund of $64.75 deducted from his pay as the excess 
over the packing and crating allowance for household goods when 
his goods were packed and crated incident to his permanent change 
of station November 12, 1920, from Washington, D. C., to the Panama 
Canal Department. 

The total cost of lumber, nails, twine, excelsior, and other material, 
including the wages of one packer and one helper for three days, 
used by the Quartermaster Corps of the Army in packing and crating 
claimant’s household goods on or about October 19, 1920, was $142.75. 
An itemized list showing the price per unit of the material used in 
the packing and crating was prepared by the Quartermaster General 
and sent to claimant with a request that he remit $64.75 as the excess 
over the allowance of $78 made by paragraph 1136, Army Regula- 
tions, 1913, as amended by changes No. 76, dated July 31, 1918, for a 
captain for packing and crating household goods, exclusive of pro- 
fessional books, incident to a permanent change of station. He de- 
clined to remit on various grounds, including allegations that there 
was a surplus of material on hand when the crating was finished; 
that the work was poorly done and some of the articles of his house- 
hold goods were damaged in transit; that the lumber was turned over 
to the Army authorities when the goods were uncrated in the Canal 
Zone and was used in packing and crating other officers’ goods; 
that a greater amount of household goods was crated in 1918, for 
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only $40; and that the charge should be canceled. Finally the Secre- 
tary of War, under the act of July 16, 1892, 27 Stat., 177, directed 
in circular dated August 15, 1921, that a stoppage of $64.75 be made 
against claimant’s pay in satisfaction of his indebtedness to the 
United States. After the stoppage was made, claim for refund there- 
of was filed in the War Department Division of this office and there 
disallowed. Review of the disallowance has been requested on the 
ground that the equity in the packing and crating materials repre- 
sented by the amount paid in excess of the allowance had not been 
settled. 

The statutory authority for packing and crating household goods 
for officers of the Army is found in the annual appropriation acts, 
which for many years have provided for the transportation of the 
Army and its supplies, including the cost of packing and crating 
of baggage. The details governing such packing and crating, in- 
cluding the maximum expense therefor to be borne by the United 
States, are matters committed to the sound discretion of the Secre- 
tary of War. 22 Comp. Dec., 554. 

So far as claimant’s rights are concerned, this discretion was exer- 
cised in the promulgation of changes No. 76 to paragraph 1136, 
Army Regulations, fixing an amount of $78 as the maximum which 
could be used by the United States in the packing and crating of 
the household goods of a captain ordered to make a permanent 
change of station. There is no authority for the allowance of an 
amount in excess of that fixed by the regulations. 

Whether claimant became the owner of the materials used in the 
packing and crating of his household goods to the value of that por- 
tion represented by the excess cost he was required to pay, and 
whether there was any salvage value in the material from uncrating 
the goods which claimant states was used by the Army, is unneces- 
sary to determine, no objection to its use appearing to have been 
made by claimant at the time. The circumstances of its use can lay 
no basis for a claim against the United States therefor. 

Upon review of the matter no differences are found due claimant 
and the settlement is sustained. 





INCREASE OF COMPENSATION TO CIVILIAN EMPLOYEES— 
SHIPPING COMMISSIONERS. 


Under the provision in the act of March 3, 1921, 41 Stat., 1308, limiting the in- 
crease of compensation to civilian employees for 1922 to not more than 60 
per cent of the rate of total annual compensation, a shipping commissioner 

whose salary is limited to the amount of fees collected is entitled only to an 

amount of the increase which added to the increase previously received in 
that fiscal year will not exceed 60 per cent of the total amount of fees 
received up to that date, 
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Comptroller General McCarl to C. E. Molster, disbursing clerk, Department 

of Commerce, May 16, 1922: 

I have your letter of May 4, 1922, requesting decision whether you 
are authorized to pay vouchers submitted by the Bureau of Naviga- 
tion of your department for salary and increase of compensation for 
February, March, and April, 1922, of George W. Morse, shipping 
eommissioner at Bath, Me., whose salary is fixed at not to exceed 
$1,000 per annum, the actual salary to be paid to be limited to the 
fees collected by the commissioner. 

The payments already made to the commissioner during the cur- 
rent fiscal year, and the amounts of the vouchers for February, 
March, and April, are set forth in your letter as follows: 
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compensa-| Increase 
tion less | of compen- 
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The increase of compensation for the fiscal year 1922, as provided 
in the act of March 3 ,1921, 41 Stat., 1308, is at the rate of $240 per 
annum, with a proviso that no employee shall receive increase of 
compensation at a rate which is more than 60 per cent of the rate 
of the total annual compensation received by the employee. 

There are two limitations on the payments of increase of compen- 
sation. First, they are not to exceed the rate of $240 per annum, 
which is equivalent to $20 per month, 25 Comp. Dec., 71, and, second, 
they are not to be more than 60 per cent of the rate of the total 
annual compensation. It is necessary, therefore, in making payment 
of increase of compensation for any month in which the amount of 
basic salary is less than $33.33 to ascertain, first, the total amount of 
basic salary, including the payment then under consideration that 
the employee has received during the fiscal year, and, second, the 
total amount of increase of compensation, including the month under 
consideration, that has been paid during the fiscal year. If the 
total of the increase of compensation is more than 60 per cent of the 
total of the basic salary then the increase of compensation. for the 
month under consideration should be reduced sufficiently to bring 
the total increase of compensation within the 60 per cent limit. 














676 DECISIONS OF THE COMPTROLLER GENERAL. 


Applying the rule to the present case, when the employee has been 
paid for April his basic salary to the end of April will amount to 
$325, 60 per cent of which is $195. The employee is entitled to only 
$15 increase of compensation for April, since that amount added to 
the $180 increase of compensation previously received gives a total 
of $195. 

You are advised that the voucher for February and March may 
be paid as submitted and the voucher for April may be paid in the 


sum of ($20.47 plus $15) $35.47 if the vouchers are correct in all other 
respects. 


INCREASE OF COMPENSATION TO CIVILIAN EMPLOYEES. 


The right of civilian employees to receive the increase of compensation for any 
fiscal year depends on whether the employees come within the purview of 
the act granting the increase for that year and not upon their contracts of 
employment, and the fact that certain employees signed contracts of em- 
ployment purporting to include the increase as part of their basic salary 
does not bar the receipt of the increase in addition to the amount specified 
in the contract, if otherwise entitled thereto. 

A civilian employee who entered the Government service prior to June 30, 1920, 
resigned after that date and was subsequently reinstated during the fiscal 
year 1922 is entitled to the increase of compensation from the date of re- 
instatement without the certification required in case of an original entry 
into the service after June 30, 1920. 


Comptroller General McCarl to Maj. Charles F. Eddy, United States Army, 

May 16, 1922: 

I have your letter of April 6, 1922, requesting decision whether 
payment is authorized of vouchers in favor of Marcelle Maufus, A. 
C. Gschwend, T. J. Fitzgerald, Nesta Jones, Ruth McMillan, Georg- 
ette Lamere, and Forest Yeo-Thomas for increase of compensation 
for services rendered in the office of the finance officer in Paris from 
July 1 to December 31, 1921. 

It appears that all of the employees named were in the service of 
the United States prior to June 30, 1920; have been paid at rates less 
than $2,500 per annum; and did not receive an increase in salary in 
excess of the rate of $200 per annum during the fiscal years 1921 or 
1922; and that they have not been paid increase of compensation for 
the period named in the vouchers. You are advised that payment 
of the vouchers in favor of the employees named in the preceding 
paragraph is authorized. 

It is pointed out, however, that it is much better practice to pay 
the increase of compensation to employees who are entitled thereto 
at the same time the basic compensation is paid. The time to de- 
termine whether an employee is entitled to increase of compensation 
is when the service begins rather than months afterwards, when 
changes in the administrative officers or other changes make it dif- 
ficult to ascertain the facts, In the event that a claim should later 
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be submitted by the employee for increase of compensation there is 
less danger that previous payment will be overlooked if the payment 
of increase of compensation was made on the same pay roll with the 
basic salary than if increase of compensation was paid on a separate 
voucher. 

You also submit vouchers in favor of Yvonne Masson and Renelle 
Martin for increase of compensation for the period from July 1 to 
December 31, 1921, with the statement that these employees signed 
contracts dated July 1, 1921, which included increase of compensa- 
tion. You are advised that the right to increase of compensation is 
not a matter of contract, but depends upon whether the employee 
comes within the provisions of the act granting the increase of com- 
pensation for the fiscal year in which the employee rendered service. 
Since the employees named are otherwise entitled to increase of com- 
pensation for the period named in the vouchers, the fact that they 
signed contracts purporting to include increase of compensation as 
part of the basic pay does not deprive them of the right to increase 
of compensation. You are advised that payment of these vouchers 
is also authorized. See in this connection 27 Comp. Dec., 823. 

In regard to the voucher in favor of Mildred A. James for in- 
crease of compensation for services rendered from August 10 to De- 
cember 31, 1921, it appears that the employee entered the service 
prior to June 30, 1920, resigned in December, 1920, and was reinstated 


August 10, 1921. Such reinstatement is not regarded as a new entry 
into the service so as to require certificate to entitle an employee to 
increase of compensation if otherwise entitled. You are advised that 
payment of the voucher in favor of Mildred A. James is authorized. 


TRANSPORTATION OF DEPENDENTS—ARMY RESERVE CORPS 
OFFICERS. 


The act of May 18, 1920, 41 Stat., 604, providing for transportation of de- 
pendents of officers upon permanent change of station, does not authorize 
the furnishing of such transportation to the dependents of an Army Re- 
serve Corps officer when proceeding to his first duty station upon being 
called into active service, nor upon his return home from his last station 
upon release from active duty. 


Comptroller General McCarl to the Secretary of War, May 16, 1922: 

I have your letter of April 29, 1922, requesting decision whether 
officers of the Reserve Corps when ordered to active duty with the 
War Department General Staff under sections 3a and 5 of the 
national defense act, 41 Stat., 760 and 762, are entitled to transpor- 
tation for their dependents under section 12 of the act of May 18, 
1920, 41 Stat., 604, from their homes to their first station and from 
their last station to their homes. 
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Section 3a and the fourth paragraph of section 5 of the act in 
question provide that the committees of the War Department Gen- 
eral Staff charged with the initial organization and territorial dis- 
tribution of the National Guard and the Organized Reserves and 
the formulation of policies and regulations affecting those units 
shall be composed in part of reserve officers who hold or have held 
commissions in the National Guard. Section 37a of the act, 41 
Stat., 776, provides: 


To the extent provided for from time to time by appropriations for this 
specific purpose, the President may order reserve officers to active duty at 
any time and for any period; but except in time of a national emergency ex- 
pressly declared by Congress, no reserve officer shall be employed on active 
duty for more than fifteen days in any calendar year without his own consent. 
A reserve officer shall not be entitled to pay and allowances except when on 
active duty. : When on active duty he shall receive the same pay and allow- 
ances as an officer of the Regular Army of the same grade and length of active 
service, and mileage from his home to his first station and from his last sta- 
tion to his home, but shall not be entitled to retirement or retired pay. 


The current Army appropriation, 42 Stat., 73, under “ Pay and so 
forth, of the Army,” subhead “ Pay of officers,” contains the follow- 
ing provision: 


For pay of the officers of the Officers’ Reserve Corps, $250,000: Provided, 
That no portion of this appropriation shall be expended for the pay of a re- 
serve officer on active duty for a longer period than fifteen days, except such 
as may be detailed for duty with the War Department General Staff under 


section 3a and section 5 (b) of the Army Reorganization Act approved June 4, 
aan he eS s: 


The question submitted was presented to the Acting Judge Advo- 
cate General of the Army and in an opinion dated April 24, 1922, 
that officer held: 


I do not consider that the act of May 18, 1920, 41 Stat., 601, 604, which pro- 
vides that the United States will furnish transportation in kind for the wife 
and dependent child or children of an officer upon permanent change of station, 
authorizes the furnishing of such transportation when upon being called into 
active service a reserve officer proceeds to his first station; nor upon his return 
home from his last station when relieved from active duty. The reserve officer 
while on active duty is entitled to the same pay and allowances as an officer of 
the Regular Army of the same grade and length of active service. Sec. 37a, act 
of June 4, 1920, 41 Stat., 759, 776. An officer in the Regular Army is not en- 
titled to transportation for his wife and dependent child or children, upon re- 
porting to his first station, nor upon returning to his home from his last station, 
neither of these being a permanent change of station. The reserve officer would 
not, therefore, be entitled to such allowance under authority of the enactment 
above refered to, which places him upon a parity, with regard to pay and al- 
lowances, with the officers of the Regular Army; and I know of no statute 
which expressly gives him this allowance. I am therefore of the opinion that 
reserve officers on active duty are not entitled to have their dependents trans- 
ported by the Government from their homes to the first station and from their 
last station to their homes. 


I concur in this conclusion. See also 27 Comp. Dec., 61 and 391, 
and decision of May 10, 1922, 1 Comp. Gen., 637, respecting transpor- 
tation of dependents of National Guard officers ordered or permitted 


to attend Army service schools under the provisions of section 99 of 
the national defense act. 
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TRANSPORTATION OF AUTOMOBILES—EMPLOYEES OF SUPER- 
VISING ARCHITECT’S OFFICE. 


The appropriation in act of February 17, 1922, 42 Stat., 386, providing for the 
transportation of household goods incident to change of headquarters of cer- 
tain officers and employees of the Supervising Architect’s Office, is limited to 
the transportation of furniture, furnishings, utensils, books, paintings, etc., 
used in the house or home of the employee, and does not authorize the trans 
portation of an employee’s automobile at Government expense. 


Comptroller General McCarl to the Secretary of the Treasury, May 16, 1922: 

I have your letter of May 4, 1922, requesting decision whether 
automobiles may be included in the shipment of 5,000 pounds of 
household goods of supervising superintendents and other employees 
under the Supervising Architect when made pursuant to the authority 
contained in the act of February 17, 1922, appropriating funds for 
the Treasury Department for the fiscal] year 1923, under “ Public 
buildings, repairs, equipment, and general expenses,” subhead “ Gen- 
eral expenses,” 42 Stat., 386. 

The provision is: 


* * * for the transportation of household goods, incident to change of 
headquarters of supervising superintendents, superintendents, and junior super- 
intendents of construction, and inspectors, not in excess of five thousand pounds 
at any one time, together with the necessary expense incident to packing and 
draying the same, not to exceed in any one year a total expenditure of 
$4,500; * * *, 


The term “ household goods” has been “ defined to mean articles of 


household use of a permanent nature, which are not consumed in 
their enjoyment,” and “household” is defined as “the place where 
one holds house, his home.” 21 Cyc., 1115 and 1113. 

The term is therefore limited to furniture and furnishings, utensils, 
books, paintings, etc., used in the house or home of the employee, and 
would not include an automobile. It may also be observed that rail- 
road tariffs do not classify automobiles as household goods; nor does 
the term when used in its ordinary or usual sense import other than 
household articles. 

You are therefore informed that an automobile may not be included 
in the 5,000 pounds of household goods permitted to be transported 
at Government expense incident to a change of headquarters of the 
employees named in the statute. 


MILEAGE—TRANSPORTATION OF REMAINS OF RETIRED ARMY 
OFFICER DYING PRIOR TO TRAVEL. 


Orders retiring an Army officer on account of physical disability incident to ser- 
vice and directing travel to his home do not authorize the payment of 
mileage for the transportation of his remains when the officer dies before 
performing the travel aythorized. 


Decision by Comptroller General McCarl, May 16, 1922: 


Lottie Gaul requested April 18, 1922, review of settlement No. 
W-134665, dated February 15, 1922, disallowing her claim as widow 
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of Edward M. Gaul, warrant officer, United States Army, retired, 
for mileage from San Antonio, Tex., to San Francisco, Calif., inci- 
dent to his retirement under paragraph 1 of War Department Special 
Orders, No. 113-WO, dated August 10, 1921, reading as follows: 
1. Warrant Officer Edward M. Gaul, having been found by an Army retiring 
board incapacitated for active service on account of physical disability incident 
thereto, and such findings having been approved by the President, his retire- 
ment from active service, under the provisions of section ta of the act of 
Congress approved June 4, 1920, and section 1251, Revised Statutes, is an- 


nounced. He will proceed to his home. The travel directed is necessary in 
the military service. 


The officer was then very ill and confined in the station hospital, Fort 
Sam Houston, Tex., at which post he had been on duty prior to his 
retirement. He died August 16, 1921, six days after his retirement, 
and the claimant, his wife, transported his remains to his home at 
San Francisco, Calif., and has asserted claim for mileage for the dis- 
tance from the place of retirement to his home to which he was 
ordered to go upon retirement. 

In so far as the order was an authority for travel it was necessary 
thereunder that the travel be performed in the lifetime of the officer, 
and he having died before complying therewith it can not be viewed 
as any authority to claim the expense for transportation of the re 
mains on the same basis as if the travel had actually been per- 
formed by the officer while living. 

The settlement disallowing claim for mileage in the instant case 
was properly made and must be affirmed. 


PERSONAL SERVICES OF FRENCH CITIZENS. 


The agreements between the Governments of the United States and France 
under dates of November 20, 1919, and December 1, 1919, known as the 
“European settlement” and “general settlement,” respectively, did not 
embrace cluims of individuals for personal services rendered under proper 
authority, and do not bar payment to a French citizen for services as 
instructor at an American artillery school in France during the period of 
the World War. 


Decision by Comptroller General McCarl, May 16, 1922: 

The Secretary of War applied February 21, 1922, for a review of 
settlement No. 794122, dated November 3, 1921, War Department 
Division of this office, in which was disallowed the claim of Marechal- 
des-Logis Rousseau for $270 as compensation for services rendered 
as instructor at the American artillery school at Saumur, France. 
from November 1, 1917, to July 31, 1918. 

There appears to be no question that M. Rousseau rendered the 
service claimed for and that under the regulations in force at that 
time he was entitled to compensation therefor at the rate of $30 
per month. It was the practice to make payment for such service 
at the close of the school or period of instruction and the reason 
that M. Rousseau was not paid was that he was detached from the 
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school before the termination of the period of instruction and there- 
fore was not present when the other instructors were paid at the close 
of the school. 

The claim was disallowed upon the ground that responsibility 
therefor had been assumed by the French Government under the 
agreements of November 20, 1919, and December 1, 1919, made 
between the Government of the United States and the Government 
of France. [ 

An examination of said agreements shows that the agreement of 
November 20, 1919, known as the “European settlement,” related 
exclusively to transactions and obligations between the two Govern- 
ments and made no reference whatever to claims of nationals of one 
Government against the other Government. The agreement of No- 
vember 25, 1919, known as the “ general settlement,” also related to 
transactions and obligations between the two Governments and in 
Article IV thereof expressly stipulated that— 

This contract shall not be construed to relate to or in any wise affect claims 
or demands howsoever arising between the nationals of either country, on the 
one part, and the parties hereto, or either of them, or their nationals, on fhe 
other part. 

The agreement of December 1, 1919, related to “all claims, 
demands, obligations, rights, actions, suits, and controversies of 
every nature” arising in France between the dates of April 6, 1917, 
and December 31, 1919— 
which any inhabitant or any person subject to the sovereignty of France 
* * * may now have or which may hereafter accrue, for damage to, use 
or loss of property, or injuries to or death of persons, caused by or resulting 
from acts or omissions of members of the American military forces, or of any 
one connected therewith. 

The claim here presented is not a claim for damage to or use or 
loss of property, or for personal injuries. It is a claim for services 
rendered under proper authority. Therefore, it does not belong to 
any of the classes of claims with reference to which France was sub- 
stituted for the United States under the agreement of December 1, 
1919, or any other agreement made between the United States and 
France. 

Upon a review of the matter a difference of $270 is certified due 
claimant, the amount to be reported to Congress as a certified claim 
and paid in due course when an appropriation shall have been made 


TRAVELING EXPENSES—ENLISTED MEN OF ARMY DETAILED TO 
NATIONAL GUARD. 


Enlisted men of the Regular Army traveling on duty in connection with the 
National Guard by privately owned automobile, instead of by railrvad, are 
entitled to reimbursement for the cost of oil and gasoline, not exceeding 
the cost to the Government had the travel been by railroad, provided the 
voucher therefor is approved by their superior officer. 
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The act of June 8, 1916, 39 Stat., 199, provides only for reimbursement of actual 
expenses of enlisted men of the Regular Army when traveling on duty in 
connection with the National Guard, and claims for expenses not actually 
incurred in lieu of actual expenditures constitute false claims against the 
Government and subject the claimant to criminal prosecution. 


Comptroller General McCarl to Maj. F. J. Baker, United States Army, 

May 17, 1922: 

There has been received your request of May 1, 1922, for decision 
whether you are authorized to pay voucher therewith transmitted, 
stated in favor of Sergt. George B. Stevens, D.E.M.L., for reimburse- 
ment of the cost of gasoline and oil consumed (presumably in motor 
equipment of some character the property of Sergeant Stevens) in 
making change of station directed by paragraph 2, Special Orders, 
No. 21, dated headquarters, Fourth Corps Area, Fort McPherson, 
Ga., February 14, 1922, which provides: 

Upon recommendation of the senior instructor, North Carolina National 
Guard, and under authority contained in paragraph 11(b), Army Regulations, 
No. 615-200, War Department, October 12, 1921, Sergeant George B. Stevens, 
R-2, 166,051, detached enlisted men’s list, sergeant instructor, North Carolina 
National Guard, will be sent from Mt. Gilead, North Carolina, to Charlotte, 
North Carolina, for permanent station, reporting upon arrival by letter to the 
commanding general Fourth Corps Area, Fort McPherson, Georgia, and to the 
Chief of the Militia Bureau, Washington, D. C., giving the date of his arrival 
and his mail address. Reimbursement for the travel performed will be made 
in accordance with the provisions of Bulletin No. 42, War Department, 1919. 
The journey is necessary for the public service and chargeable to procurement 
authority MB 14 P 2806 A 2, AE&TNG-I. Expense account for reimbursement 
will be submitted through these headquarters. 

Two questions are raised: (1) Whether reimbursement may be 
made of the cost of gasoline and oil in lieu of transportation; and (2) 
whether voucher may be paid on the mere certificate of the enlisted 
man. 

With respect to the first question, it has been uniformly held that 
officers and employees traveling on official business of the Govern- 
ment who are entitled to reimbursement of their expenses (and not 
a commutation thereof in the form of mileage) may include in such 
expenses in lieu of transportation by rail the cost of gasoline and oil 
actually consumed in privately owned automobiles, such expenses 
not to exceed the cost of transportation by rail. See 23 Comp. 
Dec., 540, 541, where it was said “employees are entitled to reim- 
bursement for the actual cost of gasoline and oil used in their own 
automobiles for official] travel.” And see also cases cited 23 Comp. 
Dec., 562, 564. 

It is inferred from the papers that Sergeant Stevens was detailed 
for duty in connection with the National Guard of North Carolina 
pursuant to section 100 of the national defense act, 39 Stat., 208. 
If so, under section 67 of that act, 39 Stat., 199, the funds appropri- 
ated for the support of the National Guard are— 

* * * available under such rules as may be prescribed by the Secretary 


of War for the actual and necessary expenses incurred by officers and enlisted 
men of the Regular Army when traveling on duty in connection with the 
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National Guard; * * * for expenses of enlisted men of the Regular Army 
on duty with the National Guard, including quarters, fuel, light, medicines, and 
medical attendance; and such expenses shall constitute a charge against the 
whole sum annually appropriated for the support of the National Guard, and 
shall be paid therefrom and not from the allotment duly apogee to any 
particular State, Territory, or the District of Columbia; * 


War Department Bulletin No. 42 of 1919, as snended by Section 
V of Bulletin No. 3 of 1922, establishes regulations governing reim- 
bursement of traveling expenses of officers and enlisted men detailed 
for duty in connection with the National Guard and the reimburs- 
able expenditures include cost of transportation, exclusive of land 
grant deductions, when travel is not made on transportation request. 

The distance from Mount Gilead to Charlotte, N. C., by rail is 
52 miles, and the fare is stated to be $1.88. Claim is made for $1.44, 
stated on the receipted subvoucher as follows: 


1 (or 2) gal. gas not used 
1 qt. oil 


With respect to the certificate required on this voucher; an en- 
listed man’s status with respect to tenure or continuance in the mili- 
tary service is different from that of an officer, he occupies a sub- 


ordinate position, and good administration requires that the voucher 
shall be examined and approved for payment by an officer under 
whom the man is serving when the expenses are incurred. It is noted 
that the order in this case directs that the account for reimbursement 
be submitted through headquarters, Fourth Corps Area. The papers 
do not indicate that this was done, or, if so, the action taken there 
was not indicated on the papers. 

Your questions are answered accordingly, and the voucher and 
related papers are returned herewith. 

The suggestion of the instructor, South Carolina National Guard, 
contained in the papers, that had claimant “ charged $1.88 rail fare 
no question would have arisen”; and (referring to 22 Comp. Dec., 
378) “likewise had the United States attorney charged rail fare and 
remained silent as to the actual method of locomotion no decision 
would have been written to plague all concerned,” would lead to 
the expense account not being in accordance with facts, and fraudu- 
lent. The law provides only for reimbursement of actual expenses; 
claims for expenses not actually incurred in lieu of the actual ex- 
penditures constitute false claims against the Government and sub- 
ject the claimant to criminal prosecution. See the ninety-fourth 
article of war, especially the fourth paragraph thereof. This fact 
should have been known to the officer, and should be brought to his 
attention. 
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COMMUTATION OF QUARTERS, HEAT AND LIGHT, FOR DE- 
PENDENTS OF NAVAL OFFICERS. 





The act of April 16, 1918, 40 Stat., 530, providing for commutation of quarters, 
heat and light, for dependents of naval officers on duty in the field or on 
active duty beyond the territorial limits of the United States when no 
public quarters are available, does not contemplate more than one abode 
for the officer’s family or dependents, and if the Government furnishes 
an abode for the officer’s wife, children, or dependent parent, no right 
to commutation accrues. 


Comptroller General McCarl to the Secretary of the Navy, May 19, 1922: 

I have your letter of April 28, 1922, requesting decision whether 
Lieut. J. E. Roberts, United States Navy, is entitled to commuta- 
tion of quarters, heat, and light under the act of April 16, 1918, 
for dependent parents under the following conditions: 

Lieutenant Roberts reported on board the receiving ship at 
Guantanamo Bay, Cuba, on October 3, 1921, and was provided with 
quarters for himself, wife and children, at the naval station, Guan- 
tanamo Bay, Cuba. His father and mother live near Odessa, Fla., 
and have practically no income other than that received from him, 
which averages about $70 per month. 

The act of April 16, 1918, 40 Stat., 530, provides that commis- 
sioned officers of the Army on duty in the field, or on active duty 
without the territorial jurisdiction of the United States, shall be 
furnished in kind an abode or quarters for his wife, child, or de- 
pendent parent; and if such abode is not available the officer shall 
be paid commutation therefor. 

Under the act of March 2, 1907, 34 Stat., 1168, officers on duty at 
posts and stations were entitled to public quarters (suitable living 
quarters for self and family) in kind at the post or station, and if 
such public quarters were not available commutation therefor was 
authorized. Officers on field duty or on duty without the territorial 
jurisdiction of the United States were not entitled to such commuta- 
tion privileges, and the purpose of the act of April 16, 1918, was to 
extend right to quarters in kind for the officer’s family or dependents 
when he is not on duty at a post or station. The act of April 16, 
1918, was not intended to apply where the act of 1907 applied, nor 
did it contemplate more than one abode for the officer’s family or 
dependents. If the Government furnishes an abode for the officer’s 
wife, child, or dependent parent, then no right to commutation ac- 
crues. 24 Comp. Dec., 68; 25 id., 540 and 985; 1 Comp. Gen., 41. 

Since in the case in question the Government furnished quarters 
in kind for Lieutenant Roberts’ wife and children, you are advised 
that no right to commutation for quarters, heat, and light accrued to 
Lieutenant Roberts by reason of the fact that he maintained an abode 
for his dependent parents, 
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CONTRACTS—INCREASED COSTS. 


A contractor is not entitled to reimbursement for additional costs incurred by 
him in effecting delivery within the time required by the contract, due to 
conditions which might have excused the delay had delivery not been made 
within the time limit. 


Decision by Comptroller General McCarl, May 19, 1922: 

Coney Island Coal Co., Inc., requested April 5, 1922, review of 
settlement No. N-226903, dated March 16, 1922, disallowing its claim 
for $94 as extra expense of towing September 9 and 10, 1920, 88 tons 
of coal to the navy yard, Brooklyn, N. Y. 

Under the terms of a contract entered into May 6, 1920, the Coney 
Island Coal Co. agreed to furnish the United States, f. 0. b. cars, at 
the navy yard, Brooklyn, N. Y., during the period July 1, 1920, to 
June 30, 1921, among other sizes, 1,000 tons of broken size coal at 
$8.93 a ton and 1,500 tons of pea coal at $8.08 a ton. Due to impend- 
ing railroad labor troubles, the contract was modified July 7, 1920, 
by a supplemental agreement, so as to provide for delivery by barge 
alongside should it be found impracticable to make delivery by rail- 
road. For coal delivered by barge, a price of $8.53 was fixed for the 
broken size coal and $7.78 for the pea coal. The contract further pro- 
vided that: 

The quantities of coal noted as required for the purpose indicated under the 
respective classes have been estimated from the best information obtainable as 
to prospective requirements and may be regarded as fairly accurately repre- 
senting the maximum demands at the points described. It will, therefore, be 
understood that the contractor will furnish and deliver such coal of the kind 
specified as may be required and called for at the points named during the 
periods stated, and that the quantities to be taken jvill not exceed by more than 
1 per cent those for which awards are placed, unless delivery of a greater 
quantity is mutually agreed to; also that, where practicable, every effort will 


be made to care for the tonnage contracted for in equal monthly deliveries. 
. + a * ca = * 
Deliveries will be taken in car load or barge lots (as indicated under the 
respective classes), and will be made within 15 days after receipt of order, in 
such quantities as may be required, and at the prices accepted by the Navy, on 
the order of the Bureau of Supplies and Accounts or its representatives at the 
different points of delivery. 
* * 


* * * « . 


If the United States directs a change in the place or manner of delivery, in 
writing, it is understood that the contractor will be paid for any expense so 
incurred over and above the expense to which the said contractor is obligated 
by the terms of the contract. 


It appears that during the month of September, 1920, due to 
strike conditions, the contractor was unable to make deliveries as 
called for by the Brooklyn Navy Yard, but agreed to divert a con- 
signment of coal for the city of New York at that time lying in the 
barge Elizabeth at Newton Creek, provided the United States would 
assume the towage charge from Newton Creek to the navy yard and 
the demurrage incident to the delay in discharge of the coal. This 
was verbally agreed to by the navy supply officer and the diversion 
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of the barge was made at a total additional cost of $94, which it is 
now claimed should be paid by the United States. 

The contractor was under a contract liability to make delivery 
of coal within 15 days from the date orders therefor were given 
unless excused by the United States by reason of “strikes, riots, 
fire, or disasters, delays in transit or delivery on the part of trans- 
portation companies, or other circumstances beyond the control of 
the contractor.” The United States did not excuse the contractor 
from delivery of coal and, in fact, delivery was made notwithstand- 
ing the strike conditions. The contract provided for excuses for 
failure to make delivery—not for additional pay for delivery under 
conditions which might excuse delay. In order to make provision 
for deliveries should strike conditions interfere the supplemental 
agreement of July 7, 1920, specifically provided for delivery by 
barge and at a difference in price over that delivered by railroad. 
The contractor is not entitled to any sum in addition to the contract 
price for the coal diverted from the city of New York to the Brook- 
lyn Navy Yard. 25 Comp. Dec. 992; 26 id., 87. 

Upon review of the matter no differences are found and the settle- 
ment is sustained. 


PACKING, CRATING, AND HAULING HOUSEHOLD GOODS OF 
NAVAL OFFICER. 


Reimbursement of a naval officer for the expense of packing, crating, and 
hauling his household goods, incurred after receipt of orders for permanent 
change of station and in accordance with the regulations governing such 
expenditures, is not bamred by the subsequent cancellation of the orders 
for change of station. 


Decision by Comptroller General McCarl, May 19, 1922: 

Lieut. Commander Henry G. Fuller, United States Navy, applied 
April 26, 1922, for review of settlement No. N-95150, dated April 
18, 1922, wherein was disallowed his claim for reimbursement for 
packing, crating, and hauling household effects from Savannah, Ga., 
to Annapolis, Md., in September, 1921. 

The reason assigned for the disallowance was that the household 
effects were crated and shipped on September 17, 1921, in anticipa- 
tion of claimant being relieved from duty in Savannah by reason 
of orders dated September 9, 1921, which orders were revoked by 
telegram dated September 21, 1921, and no change of station oc- 
cured until detachment under orders dated January 3, 1922. 

It appears that under date of September 9, 1921, orders were 
issued to claimant, which provided in part that upon the reporting 
of his relief he was detached from duty at the branch hydrographic 
office in Savannah, Ga., and was to proceed to such port where U. S. 
S. Biddle might be, for duty in command of that vessel. By telegram 
from the Bureau of Navigation dated September 21, 1921, these 
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orders were revoked, and on September 22, 1921, orders were issued 
that upon reporting of relief he would be detached, and after an 
authorized delay of one month would report for duty in command 
of the U. S.S. Osmond Ingram. These orders were subsequently re- 
voked by orders dated January 3, 1922, and on January 26, 1922, he 
was detached from duty in Savannah and after an authorized delay 
of one month was to assume command of the U. S. S. McKee. 

It appears that claimant fulfilled all requirements of the regu- 
lations relative to procuring the service for packing, crating, haul- 
ing, and shipping his goods, and as his authorized allowance of 
7,200 pounds was shipped on Government bill of lading his claim is 
for proportionate part of the $120 packing, crating, and hauling 
charge at Savannah, and $25 at Annapolis. This total shipment con- 
sisted of 8,008 pounds. 

The provisions of the act of May 18, 1920, 41 Stat., 604, which 
grant to the personnel of the Navy “the benefits of all existing laws 
applying to the Army and Marine Corps for the transportation of 
household effects,” must be recognized as lodging a certain measure 
of discretion in the Secretary of the Navy, to fix by regulations for 
the service under his jurisdiction the conditions under which the 
packing, crating, and hauling of household effects may be made that 
the cost thereof may be made a legal charge against the Government. 
27 Comp. Dec., 903. 

Section 2, paragraph 8, of General Order No. 36, dated January 
5, 1921, provides: 

Where orders showing detachment have been delivered and where in exer- 
cise of his rights thereunder the person directed to make the change of station 
(under proper authorization, in writing) causes his household effects to be 
either partially or completely packed, crated, hauled, and shipped, or a supply 
officer, upon receipt of application in writing, performs a like degree of service 
for said person, such costs as may be incurred, in either instance, in connec- 
tion with such partial or complete packing, crating, hauling, etc., prior to 
receipt of notice of the revocation of such orders, shall be chargeable to public 
expense. * * *, 

It appears that upon receipt of orders dated September 9, 1921, 
and in anticipation of the change of duty which those orders would 
involve, claimant had his goods crated and packed, and on Septem- 
ber 17, 1921, shipped them to Annapolis, which had relation to the 
home yard of the U. S. S. Biddle at Philadelphia, and was a less 
distance than to that point. 

The household effects were packed, crated, and shipped, in response 
to the order of detachment and would ordinarily be contemplated 
thereby. There is nothing in the orders to indicate such services 
should not be obtained until the detachment had actually taken place. 
In orders of this character if the getting ready for detachment 
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is not intended specific instructions should be so given or be made 

the matter of general regulation. 
Claimant is entitled to 7200/8008 of the $120 packing, crating, 

and hauling charges at Savannah, or $107.89, and to 7200/8008 of 

the $25 charge at Annapolis, or $22.48. 

The settlement is reversed and $130.37 certified due claimant, 


PROMOTION OF POSTAL CLERKS. 





The act of June 5, 1920, 41 Stat., 1052, creating the position of assistant chief 
clerk in the Railway Mail Service, did not repeal or amend the provision 
in the act of August 24, 1912, 37 Stat., 556, prohibiting the advancement of 
postal clerks more than one grade in one year, and a clerk in grade 6 can 
not therefore be promoted to, and receive compensation as, assistant chief 
clerk in the Railway Mail Service prior to one year from the date he was 
advanced to grade 6. 


Comptroller General McCarl to the Postmaster General, May 19, 1922: 

I have your letter of May 5, 1922, requesting decision whether 
Leslie L. Boyer, who was promoted from clerk of grade 6 to as- 
sistant chief clerk in the Railway Mail Service April 20, 1922, may 
be paid the salary of the position to which promoted. 

It appears that Mr. Boyer was promoted from clerk grade 5 to 
clerk grade 6 July 1, 1921, and your doubt as to his right to be paid 
under the promotion of April 20, 1922, arises from the provision in 
the act of August 24, 1912, 37 Stat., 556, which reads: 


In filling positions below that of chief clerk no clerk shall be advanced 
more than one grade in a period of a year. 


You suggest that this provision might not be applicable to the 
case presented for the reason that at the time it was enacted there 
was no position as assistant chief clerk in the Railway Mail Service, 
said position having been created by the act of June 5, 1920, 41 Stat., 
1052. 

However, the provision creating such position is not inconsistent 
with the provision restricting promotions. The provision in the 
act of August 24, 1912, is permanent legislation and it can not be 
held that it was repealed by implication; and since the act of June 5, 
1920, does not in specific terms amend or repeal the former pro- 
vision it must be held that said provision is still in full force and 
effect and precludes a promotion to the position of assistant chief 
clerk in the Railway Mail Service of a clerk in grade 6 in said 
service until after one year’s service in said grade. You are ad- 
vised, therefore, that upon the facts presented Mr. Boyer can not be 
legally promoted to nor paid as assistant chief clerk prior to July 1, 
1922. 
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PURCHASE OF STANDARDIZED EQUIPMENT—PANAMA CANAL. 


In vonnection with the purchase of additional equipment for which it will be 
necessary to maintain a supply of spare parts the Panama Canal is author- 
ized, when it already has on hand a number of similar articles for which 
a reserve supply of spare parts is maintained, to restrict the specifications 
to such extent as necessary to exclude all articles or pieces of equipment 


on which the spare parts obtained for other pieces of like equipment can 
not be used. 


Comptroller General McCarl to the Governor of the Panama Canal, May 19, 

1922: 

I have your letters of March 20 and April 17, 1922, requesting 
decision whether in the purchase of plant equipment for use on the 
Isthmus you are authorized to standardize on any one make of any 
item in cases where several pieces of the same equipment are re- 
quired to be kept in use. 

As illustrating the point involved and the advantages of stand- 
ardization, reference is made to marine motors for launches and to 
meters. It is understood that many marine motors and hundreds of 
meters are in constant use by the Panama Canal, and that because of 
the long delay incident to obtaining repairs from the United States 
and to avoid the necessity of keeping a surplus supply of the complete 
pieces of equipment on hand to allow for some pieces being out of 
commission it is necessary to keep a reasonable supply of spare parts. 
If the motors and meters in use are of several different makes the 
adequate supply of spare parts would necessarily be much larger 
than if all of each were of the same make or could use parts inter- 
changeably. 

It has been held repeatedly by the Comptroller of the Treasury 
and by this office that the provisions of section 3709, Revised Statutes, 
relative to advertising are applicable to purchases by or for the 
Panama Canal and that the selection of a particular brand or make 
of material or equipment to the exclusion of others of a lower price 
which comply with the required specifications is not authorized. See 
11 Comp. Dec., 36; 27 id., 896; 1 Comp. Gen., 59 and 134; and several 
unpublished decisions. 

I appreciate the advantages to be obtained by standardizing in 
certain cases and, with the understanding that full and free competi- 
tion on specifications of no more detail than is necessary to meet the 
reasonable requirements of the service will be availed of in obtaining 
original installations, I am constrained to hold that when a proposed 
purchase is of an article or piece of equipment several of which are 
already in use by the Panama Canal and for which it will be neces- 
sary to keep a supply of spare parts, you are authorized to prepare 
the specifications in such detail as to exclude all articles or pieces of 
equipment on which the spare parts obtained for other pieces of like 
equipment can not be used. 
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When purchases are made on such restricted specifications the 
vouchers in payment thereof must show the reason and necessity 
therefor as indicated in the preceding paragraph. 


NAVAL OFFICERS DETAILED AS ASSISTANTS TO CHIEF OF 
BUREAU OF SUPPLIES AND ACCOUNTS AND BUREAU OF MEDI- 
CINE AND SURGERY. 


A captain of the Medical Corps of the Navy detailed as assistant to the Bureau 
of Medicine and Surgery acquires no right to any higher pay by reason 
thereof, the higher pay authorized by section 1375, Revised Statutes, for 


such detail being limited to surgeons, assistant surgeons, or passed assistant 
surgeons. 


The term “ highest pay of his grade” in the act of March 3, 1899, 30 Stat., 1038, 
as applied to an officer of the Pay Corps of the Navy detailed as assistant 
to the Chief of Bureau of Supplies and Accounts, since August 29, 1916, 
means the highest pay of his grade for pay purposes as determined by his 
rank; e. g., the highest pay of an officer so detailed who holds the rank of 
captain is the shore pay of a captain after 15 years’ service. 


Decision by Comptroller General McCarl, May 20, 1922: 

Lieut. Eugene Dann (S. C.), United States Navy, applied March 
21, 1922, for review of settlement No. 312-E, dated January 9, 1922, 
Navy Department Division, this office, of his fiscal account for the 
fractional fourth quarter, 1921, with respect to disallowance therein 
of credit for $448 and $224 paid to F. E. McCullough, captain, 
Medical Corps, United States Navy, assistant to the Bureau of Medi- 
cine and Surgery, and T. W. Leutze, captain, Supply Corps, United 
States Navy, assistant to the Chief of the Bureau of Supplies and 
Accounts, respectively, being the difference between the pay and 
allowances of an officer of the rank of captain and the pay and al- 
lowances of an officer of the rank of rear admiral. The questions 
relate to the Medical Corps and the Pay Corps, respectively. 

It appears that Captain McCullough was detailed as assistant to 
the Chief of Bureau of Medicine and Surgery by order dated April 
23, 1921, and reported April 26, 1921, and that Captain Leutze was 
detailed as assistant to the Chief of Bureau of Supplies and Ac- 
counts by order dated May 7, 1921, and reported June 1, 1921. 

As to the Medical Corps, section 1375, Revised Statutes, provides: 

A surgeon, assistant surgeon, or passed assistant surgeon, may be detailed 


as assistant to the Bureau of Medicine and Surgery, who shall receive the 
highest shore pay of his grade. 


The section is restricted in its application to “a surgeon, assistant 
surgeon, or passed assistant surgeon” and can have no application 
so as to confer on a medical director when detailed as assistant to 
the Bureau of Medicine and Surgery the “highest shore pay of his 
grade,” and therefore Captain McCullough acquired no right to 
any higher pay by reason of his detail as assistant to the Bureau of 
Medicine and Surgery. 
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As to the Pay Corps, the act of March 8, 1899, 30 Stat., 1038, 
provides: 


The officer of the Pay Corps of the Navy detailed as assistant to the Chief 
of the Bureau of Supplies and Accounts pursuant to the act of Congress ap- 
proved July twenty-seventh, eighteen hundred and ninety-four (28 Stat., 132), 
shall hereafter receive the highest pay of his grade. 

The language “highest pay of his grade” in the act of March 3, 
1899, does not include nor in any way affect the allowances of officers 
so assigned, and therefore does not give them right to any increase 
in allowances. The increase in commutation of quarters paid was 
properly disallowed. 

The act of March 3, 1899, is only to be considered in so far as it 
affects the pay of an officer of the Pay Corps of the Navy detailed as 
assistant to the Chief of the Bureau of Supplies and Accounts. 
Under the law in force when the act became effective, and prior to 
July 1, 1899, the pay of the grade of pay directors was not based 
on the officers’ relative rank, a fixed per annum rate being prescribed 
for sea service and another for shore duty in each lustrum of the 
officers’ commissioned service. Section 1556, Revised Statutes. 

By the act of March 3, 1899, 30 Stat., 1006, 1007, pay directors 
were given actual rank and the same pay and allowances as officers 
of corresponding rank of the Army. The act of May 13, 1908, 35 
Stat., 127, based the pay of all commissioned officers of the active list 


of the Navy on rank and length of service as follows: 


Hereafter all commissioned officers of the active list of the Nuvy shall receive 
the same pay and allowances according to rank and length of service, and the 
annual,pay of each grade shall be as follows: For admiral * * *; rear 
admiral * * *; captain * * *, 

Sections 1474 to 1479, inclusive, divided the staff officers of the 
Navy into classes by name or word title, which names are referred to 
in section 1480, Revised Statutes, as amended by the act of February 
27, 1877, 19 Stat., 244, as “grades.” Each class or grade was given 
a relative rank, but pay for the grade was not dependent on such 
relative rank, specific rates being provided for each duty status and 
lustrum of commissioned service in the grade. Without any change 
in commission, designation, rank, office, or title, an officer might 
pass from the lowest to the highest pay of his grade by reason alone 
of duty status ahd length of service. 

Section 1376, Revised Statutes, provided a definite number of 
officers in each grade of the Pay Corps of the Navy, and section 1475, 
gave pay directors the.relative rank of captain. By the act of March 
8, 1899, such relative rank was made their actual rank, and their pay 
(commencing July 1, 1899) that of the corresponding rank in the 
Army. The act of August 29, 1916, 39 Stat., 577, based the total 
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number of staff officers of the Navy in each corps on a percentage 
basis, and distributed them in the various grades as follows: 








Pay Corps: One-half pay directors with the rank of rear admiral, to four 
pay directors with the rank of captain, * * *. 


It is evident that the term “ grade” is not peculiar to staff officers 
alone, for the law frequently refers to line officers in terms that recog- 
nize a classification in grades as instanced in the following: 

Section 1467, Revised Statutes: 


Line officers shall take rank in each grade according to the dates of their 
commissions. 


Section 8 of the act of March 3, 1899, 30 Stat., 1006: 


Officers of the line in the grade of captain, * * *, 
Section 11 of that act: 
That any officer of the Navy * * * ghall be retired * * * with 
* * * sea pay of the next higher grade. 

Also the acts providing for detail of line officers as assistants to the 
Bureaus of Navigation, Ordnance, and Engineering, provide that an 
officer so detailed shall receive the “ highest pay of his grade.” 








































Navy officers are classified—1, according to duty, office, or title; 2, aceording 
to relative importance or honor; 3, according to compensation. All of these 
classes come within the normal meaning of the words “ grade or rank.” The 
law designates some of them as grades or ranks by name, others only by de- 
veription Rutherford v. United States, 18 C. Cls., 339. 


It is also evident that prior to July 1, 1899, the term “ grade” 
used in the act of March 3, 1899, whether used to denote the officer’s 
duty, title, or compensation, had the same restriction or limitation, 
there being no distinction between such classifications whether ap- 
plied to the office or to compensation attached thereto. Beginning 
July 1, 1899, the compensation or pay grade of pay directors was 
that of their corresponding rank in the Army. That change, how- 
ever, brought about no practical difference or distinction, since there 
remained but one office grade and one compensation or pay grade. 
So also under the act of May 13, 1908, which based their pay on 
actual rank in the Navy instead of corresponding rank in the Army; 
and no practical distinction arose so long as these officers had but 
one rank which determined their pay. But the act of August 29, 
1916, having distributed pay directors in two ranks a distinction 
arises between “ grade” as applied to office or title, and as applied to 
compensation. 

It is apparent that under the act of May 13, 1908, which expressly 
established grades for purposes of pay based on rank, all commis- 
sioned officers of the Navy, including line officers, are classified or 
graded according to title or office, and also for purposes of pay. It 
is evident therefore that pay directors have two grades—one (pay 
director), which by word title designates the officer’s classification 
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in the staff, and another (rank), which determines his classification 
for compensation purposes, and may appropriately be referred to as 
the officer’s “ pay grade.” Since these officers, by the act of August 
29, 1916, are distributed in two ranks or pay grades, it is obvious that 
their pay grade may change with change of designation in rank with- 
out affecting their title or office grade. Such change in rank, how- 
ever, can not take place without action by the President, assigning 
them to another rank. See section 1506, Revised Statutes, as 
amended by the act of June 17, 1878, 20 Stat., 144. 

As the law now provides for commissioned officers of the Navy, 
more than one rate of pay attaches to each grade for pay purposes, 
there being a specific rate for each duty status and each service 
period of five years up to the fifth period, except in the grades of 
captain and commander in which the highest pay is reached after 
15 years. As originally applied the highest pay of the grade 
of pay director under the act of March 3, 1899, could be acquired 
without change in title, office, or rank. That fact now exists as to 
all officers of the line who have but one pay grade for each title or 
office grade. It is apparent that the usual meaning of “ grade” as 
applied to pay for all commissioned officers of the Navy is re- 
stricted to their classification for purposes of compensation, and that 
right to the highest pay of any particular grade for pay purposes 
can be acquired by reason of duty status or length of service or 


relative position in rank alone, and without change of title, office, or 
rank. Pay that can not be acquired without change in the officer’s 
rank is not “ pay of his grade.” 

Therefore I am of opinion that the term “highest pay of his 


grade,” in the act of March 3, 1899, as applied toa pay director in 


the Navy detailed as assistant to the Chief of the Bureau of Supplies 
and Accounts, since August 29, 1916, means the highest pay of his 
grade for pay purposes as determined by his rank, and that the 
highest pay of an officer so detailed who holds the rank of captain 
is the shore pay of a captain after 15 years’ service. 

Accordingly upon this revision no difference is found and the 
disallowances in question are sustained. 


SALES OF SURPLUS WAR SUPPLIES—RESCISSION OF CONTRACT 
BASED ON BREACH OF CONDITION. 


It is not within the power or authority of any officer of the War Department or 
of the Army to obligate the Government to refrain from selling or otherwise 
disposing of its property, and anyone entering. into a contract with an 
officer of the Government is chargeable with notice of the limitations 
upon the authority of such officer to bind the Government. 


A breech of an independent covenant in a contract for the sale of Government 
property is not ground for a rescission of the contract, but can give rise 
only to a claim for damages, 
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Comptroller General McCarl to the Secretary of War, May 20, 1922: 
I have your letter of May 1, 1922, as follows: 


I have the honor to request an advance decision as to whether I have the 
authority, to rescind the contract of sale of 717,591 pounds of 1}’’ brass rods 
made by the ordnance salvage board to the American Metal Company of Phila- 


delphia, Pennsylvania, accept the return of the material, and refund the pur- 
chase price paid therefor. 


The facts are fully stated in the accompanying file which contains copies 
of all pertinent papers in connection with this transaction, together with a 


transcript of testimony taken before a special board of the War Department 
Claims Board. 


The material facts as disclosed by the file of papers submitted are 
as follows 

The brass rod in question was located at the Eddystone rifle plant 
in the Philadelphia district and formed a part of the surplus supply 
of ordnance material which the President was authorized to dis- 
pose of through the Secretary of War under the provisions of the 
act of July 9, 1918, 40 Stat., 850. Said act in so far as material to 
the question here presented provides: 

That the President be, and he hereby is, authorized, through the head of 
any Executive Department, to sell, upon such terms as the head of such De- 
partment shall deem expedient, * * * any war supplies, material and 
equipment, * * * which, during the present emergency, may have or may 
hereafter be purchased, acquired, or manufactured by the United States. 

After some oral negotiations or inquiries between members of the 
firm trading under the name of American Metal Co. and Army of- 
ficers at the Philadelphia district ordnance office the American 
Metal Co. under date of November 3, 1919, addressed a letter to the 
Philadelphia district ordnance office as follows: 

We confirm conversation with you of even date, wherein we purchased from 


you 717,591 Ibs. of 13’ brass rods, mill lengths, located at the Eddystone 
rifle plant, at $0.15 per Ib., f. o. b. cars Eddystone. 


Also kindly acknowledge receipt of our certified check for $10,000.00, given 
you as deposit on the above sale. 

This letter was replied to on the same date by the chairman of the 
district salvage board in the following terms: 


I am directed by the Chief of Ordnance to advise you that your bid on 


717,591 pounds of 1}’’ brass rod mill lengths located at Eddystone is accepted 
at $0.15 per pound f. o. b. cars. 


This office acknowledges receipt of your certified check for $10,000.00 on 
account of this purchase. 


It is requested that you make future payments and issue shipping instruc- 
tions promptly in order that the material may be released. 


These two letters constitute the only written evidence of the con- 
tract of sale. That the sale was to be a cash transaction and for 
immediate delivery there would appear to be no doubt, and it has not 
been questioned that the material sold complied with all require- 
ments and representations as to quantity, quality, and condition and 
that it was ready for immediate delivery upon receipt by the Gov- 
ernment of shipping instructions from the purchasers. Delivery 
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has been made and the purchase price has been paid. The ground 
upon which the purchasers base their claim for a rescission of the 
contract is the fact that on December 10, 1919, more than five weeks 
after the sale in question was closec, the Government sold at Wash- 
ington another lot of 14-inch brass rod at a price lower than 15 
cents per pound. It is clear that this subsequent sale was not a 
breach of any express or implied terms or conditions of the sale 
agreement evidenced by the two letters hereinbefore quoted, but the 
purchasers contend that the Army officers through whom that sale 
agreement was negotiated represented or promised that no more 1}- 
inch brass rod would be sold. All that the evidence before me 
establishes with reference to this point is that there was some doubt 
as to whether the Philadelphia office could obtain authority from the 
Chief of Ordnance to sell any more brass rod at that time, and that 
upon inquiry authority was obtained for this particular sale, but 
the office was advised that it should make no further sales of said 
material and the purchasers were so informed by the officers at 
Philadelphia through whom the sale was made. The purchasers 
allege that they understood this to be an assurance on the part of 
the Government that no more 14-inch brass rod would be sold by the 
Government at any time thereafter, although the evidence shows that 
they knew the Government did have at that time large quantities of 
said material on hand. 

There can be no doubt that such was not the understanding of 
the officers who conveyed the information to the purchasers, and the 
evidence presented does not show that any officer of the Government 
connected with the transaction knew that such was the understaning 
of the purchasers. The situation would seem to be that at some time 
prior to November 3, 1919, the War Department had decided to dis- 
continue for the time being the making of sales of 14-inch brass rod 
and that an exception was made with reference to this particular sale 
because of the desire to vacate the Eddystone plant. The situation 
was made known to the purchasers merely as a matter of information 
and not with any idea of obligating the Government to refrain for- 
ever or for any definite period from selling 1}-inch brass rod. I 
think it is clear from the facts appearing that the Government did 
not intend that the representations or statements made with refer- 
ence to the disposition of other brass rod should be regarded as form- 
ing any part of the terms or conditions of this particular sale. It 
does not appear that there was any element of fraud in the transac- 
tion and none is even suggested by the purchasers, the contention 
being that the Government promised and undertook as a term or 
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condition of the sale that it would make no other sale of 14-inch 
brass rod. 

As hereinbefore indicated I can find no basis for that contention ; 
but even if such a provision had been incorporated in the sale agree- 
ment it would have been of no force or effect to bind the Govern. 
ment, because it is not within the power or authority of any officer 
of the War Department or Army to obligate the Government to 
refrain from selling or otherwise disposing of its property; and it 
is well settled that anyone entering into a contract with an officer 
of the Government is chargeable with notice of the limitations upon 
the authority of said officer to bind the United States. Furthermore, 
assuming for the sake of the argument that the contract of sale did 
contain a stipulation that the Government would sell no more 14-inch 
brass rod and that such stipulation was legally binding on the United 
States, a breach thereof would not be cause for rescission, but would 
only give rise to a claim for damages, because such a provision in 
the contract would be an independent covenant rather than a con- 
dition precedent or condition concurrent. This is evident from the 
very nature of the alleged condition. 

As the term “condition” is usually understood it means an un- 
certain event or contingency on the happening of which the obliga- 
tion of the contractor depends. The failure of such a condition 
rescinds the contract or, in other words, the obligation under the con- 
tract does not attach until the condition is performed. No such 
condition is contended for in this case. The contention here is that 
the promise to refrain from making other sales was one of the 
inducements which caused the purchasers to enter into the contract. 
Therefore, if it can be said that the sale now in question was based 
upon a condition, it was the promise to refrain and not the actual 
refraining which constituted the condition. In such a case, the 
promise being made, the sale becomes effective and can not be 
rescinded by any breach of said promise. If the promise could be 
held to be legally binding a breach thereof could give rise only to 
a claim for damages. See Aauffman v. Reader, 108 Fed. Rep., 171; 
Howe v. Howe and Owen B. B. Co., 154 id., 820; Oscar Barnett 
Foundry Company v. Crowe, 219 id., 450. And such a claim could 
not be adjudicated by an administrative officer nor paid from pro- 
ceeds of this sale or of other sales of like material. See 1 Comp. 
Gen., 380; id., 484; and decision to you dated April 18, 1922, 1 Comp. 
Gen., 574. 

The question submitted is answered in the negative. 
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RETIRED PAY—ARMY OFFICERS COMMISSIONED UNDER ACT OF 
JUNE 4, 1920. 


Officers who were over 45 years of age when commissioned in the Regular 
Army pursuant to the act of June 4, 1920, 41 Stat., 759, are entitled, 
when retired for incapacity the result of an incident of service, to retired 
pay at the rate of four per cent of the active pay for each complete year 
of commissioned service, the total not to exceed 75 per cent. 


Comptroller General McCarl to the Secretary of War, May 24, 1922: 


I am in receipt of your letter of May 2, 1922, requesting decision 
as to whether an officer, originally commissioned in the Regular 
Army under the provisions of the act of June 4, 1920, 41 Stat., 759, 
at an age of more than 45 years and thereafter retired under the pro- 
visions of section 1251 of the Revised Statutes for incapacity the 
result of an incident of the service, is entitled under section 1274 
thereof to retired pay at the rate of 75 per cent of his active pay, or 
whether his retired pay is measured by 4 per cent of his active pay 
for each year of his commissioned service. 

The specific cases mentioned for a determination as to which of 
these acts in question is applicable under the given facts, are those 
of Capts. John H. Stern and Paul P. Harm, both of whom being 
incapacitated are subject to retirement. 

The military history of Captain Stern is stated as: Born July 10, 
1874, entered the Regular Army as an enlisted man July 13, 1896, 
rose to the highest noncommissioned grade, was commissioned as 
captain, Q. M. Sec., Officers’ Reserve Corps, May 21, 1917, and as 
major therein February 13, 1919. He was commissioned under the 
act of June 4, 1920, in the Regular Army, September 24, 1920, as 
captain, Q. M. C., being then about 46 years old. He completed 
March 21, 1922, 25 years of service, enlisted and commissioned. His 
health is said to have failed in November, 1920, due to an ailment 
which is anticipated to terminate fatally not later than 1925. 

The other officer, Captain Harm, was born October 2, 1864, joined 
the Regular Army as an enlisted man March 8, 1881, rose to the 
highest noncommissioned grade, was commissioned January 17, 1918, 
as captain, A. G., in National Army and major therein June 23, 
1919. He was commissioned under the act of June 4, 1920, in the 
Regular Army, September 22, 1920, as captain, Q. M. C., being then 
about 56 years old. This officer has completed over 41 years of mili- 
tary service. 

While the service of Captain Harm is indicated as continuous 
from an enlisted man to and through commissioned grades, yet in 
consequence of the conclusions developed hereinafter the continuity 
of the service has no special bearing on the question inasmuch as 
the commissioning of the officer and the right of retirement are 
specifically under the provisions of the act of June 4, 1920, which 
contains the conditions as to retirement. ~ 
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The act of June 4, 1920, 41 Stat. 759, as amending the act of 
June 3, 1916, 39 Stat. 166, provides for a reorganization of that ex- 
isting organization of the Army which constituted the residue of the 
American Expeditionary Force. The act cited prescribes in section 
1 “That the Army of the United States shall consist of the Regular 
Army, the National Guard while in the service of the United States, 
and the Organized Reserves, including the Officers’ Reserve Corps 
and the Enlisted Reserve Corps.” 

Section 24, entitled “ Filling of vacancies,” provides: 

Not less than one-half of the total number of vacancies caused by this Act, 
exclusive of those in the Medical Department and among chaplains, shall be 
filled by the appointment, to date from July 1, 1920, and subject to such exami- 
nation as the President may prescribe, of persons other than officers of the 
Regular Army who served as officers of the United States Army at any time 
between April 6, 1917, and the date of the passage of this Act. A suitable 
number of such officers shall be appointed in each of the grades below that 
of brigadier general, according to their qualifications for such grade as may 
be determined by the board of general officers provided for in this section. 
No such person above the age of fifty years shall be appointed in a combatant 
branch, or above the age of fifty-eight in a noncombatant branch. * * * 
Any person originally appointed under the provisions of this Act at an age 
greater than forty-five years shall, when retired, receive retired pay at the 


rate of 4 per centum of active pay for each complete year of commissioned serv- 
ice in the United States Army, the total to be not more than 75 per centum. 


Section 24e, “ Appointment of officers.” provides that: 
Pp] p 


except as otherwise herein provided, appointments shall be made in the 
grade of second lieutenant, first, from graduates of the United States Military 
Academy ; second, from warrant officers and enlisted men of the Regular Army 
between the ages of twenty-one and thirty years, who have had at least two 
years’ service; and, third, from reserve officers, and from officers, warrant offi- 
cers and enlisted men of the National Guard, members of the Enlisted Reserve 
Corps and graduates of technical institutions approved by the Secretary of War, 
all between the ages of twenty-one and thirty years. 

Provisions are also made for appointments to the noncom- 
batant branches at ages ranging from 21 to 32 years. 

In reorganizing the active Army Congress has provided two sources 
from which shall be drawn officers eligible for appointment under the 
act of June 4, 1920: 

First, one-half to be appointed from the files of the existing Na- 
tional Army, exclusive of officers of the Regular Army, who served 
as officers of the United States Army at any time between April 6, 
1917, and date of passage of the act, the ages of whom are limited to 
48 and 55 years; and, 

Second, another portion comprising graduates of the United States 
Military Academy, warrant officers and enlisted men of the Regular 
Army, and from reserve officers and the National Guard, Enlisted 
Reserve Corps, and graduates of technical institutions, and other ap- 
pointments to noncombatant branches, all at ages confined to be- 
tween 21 and 32 years. 

It thus appears that of the two classes comprising the reorganized 
Army, a portion is contemplated by the act to be composed of younger 
men who have a prospect of many years of service creditable to 2 
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retirement right, whilst the other portion is to be composed of many 
who, though acceptable at matured years in consideration of war serv- 
ice, yet can not be expected by that very reason to render a future 
service justifying retirement on an equality with younger entrants 
of greater longevity prospects. 

The act of July 15, 1870, section 1274, Revised Statutes, provides: 


Officers retired from active service shall receive seventy-five per centum of the 
pay of the rank upon which they are retired. 

The various acts providing for the retirement of officers are spe- 
cifically for two causes, viz, age and disability in the line of duty 
not the result of personal misconduct. 

There is nothing in the retirement: proviso to section 24 that sug- 
gests that the amount of retired pay is modified solely with reference 
to retirement for age. 

It is reasonable to presume that Congress would not provide an 
exception to the existing retirement law unless with some definite 
idea in view, and that this idea was the relative value of the respective 
services possible by these classes mentioned can not be doubted in view 
of all the circumstances. 

That this is a true conception is proven by the printed reports of 
the hearings when this very question was injected and debated, and 
it appears to have been the consensus of opinion expressed at that 
time that without a modified retirement basis for this class of older 
entrants the Government does not have a fair prospect of such a re- 
turn for the service as would justify Government expenditure. 

While it is not a necessary rule in the interpretation of statutes to 
consult the discussions recorded in hearings, yet in case of doubt they 
serve a useful purpose in shedding light upon the object of a particu- 
lar enactment. 

The position evolved is augmented by the underlying basis of 
retirement pay, namely, that it is not a gratuity but is considered 
as earned through a term of service, and in the interest of the 
Government the retirement benefits are usually expected to be 
gauged by the return of service. 

Could either officer have continued in the then existing organiza- 
tion as a Regular Army officer he would have become automatically 
entitled to the benefits of the act of July 15, 1870, section 1274, Re- 
vised Statutes, but neither could remain in the status. Congress 
provided the only way in which, and the requisite qualifications by 
which, officers other than Regular Army officers could be commis- 
sioned into the new organization, and in doing so, having regard to 
the duration of the prospective service of this class of officers, annexed 
a special condition to cover their retirement. 
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This special provision can not be regarded in any other light 
than that of an exception to the existing retirement law, and upon 
the facts as stated I am constrained to decide that Captains Stern 
and Harm upon retirement would be entitled to only four per 
centum of their active pay for each year of their commissioned 
service as provided in the act of June 4, 1920. 


RETIRED OFFICERS AND ENLISTED MEN OF ARMY AND NAVY 
HOLDING CIVIL POSITIONS. 


Retired officers or enlisted men of the Army or Navy hold offices with com- 
pensation attached within the meaning of the act of July 31, 1894, 28 
Stat., 205, and are accordingly prohibited by said act from holding any 
other office under the Government, except an elective one or one to which 
appointment is made by and with the advice and consent of the Senate, 
if either the retired pay or the salary attached to the office or position 
amounts to $2,500 per annum. 1 Comp. Gen., 571, adhered to. 


Comptroller General McCarl to the Director United States Veterans’ Bureau, 

May 25, 1922: 

I have your letter of April 27, 1922, submitting certain questions 
as to the application of my decision to you dated April 15, 1922, 
1 Comp. Gen. 571, in the matter of appointment in your bureau of 
retired officers or enlisted men of the Army or Navy and payment of 
salary to them while they are also in receipt of their retired pay. 

Your former submission cited section 2 of the act of July 31, 1894, 
28 Stat., 205, and submitted two questions as to the application of 
that section to the appointments and payments aforesaid. Decision 
was to the effect that if neither the retired pay nor the salary in 
your bureau amounts to $2,500 per annum the prehibition in the 
section cited does not apply, and that both retired pay and salary 
may lawfully be received by one and the same pers: “‘hout regard 
to the aggregate rate. 


You now submit the following questions: 


From this ruling is it to be assumed that an Army or Navy officer, who is 
retired for disability and whose retired pay may be any sum less than $2,500, 
may be appointed to a civil position and be paid the salary or compensation of 
such position, without regard to the aggregate amount of such retired pay and 
salary, or is such aggregate amount limited to $2,500 per annum? 

2. Is it also to be assumed, in view of your previous rulings, that the act of 
May 10, 1916, which limits the aggregate payment of two or more salaries to 
one person to $2,000 per annum, does not apply to retired officers and enlisted 
men of the Army and Navy? 

In view of a decision of the United States Supreme Court that an officer of 
the Army retired from active service only, and not wholly separated therefrom, 
is still in the service, is it your opinion that such officer does not come within 
the restrictions of section 6 of the act of May 10, 1916, 39 Stat., 120, as amended 
by the act of August 29, 1916, 39 Stat., 582? 


1. The former decision states plainly that if neither the retired 
pay nor the salary amounts to $2,500 a year both may be received 
without regard to their aggregate amount. For example the retired 
pay may amount to $2,400 and the salary to $2,400 and still both may 
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lawfully be drawn by one and the same person. The prohibition in 
the act of 1894 is against the holding of two offices if the annual 
salary or compensation of either amounts to $2,500. 

2. Section 6 of the act of May 10, 1916, as amended by the act 
of August 29, 1916, 39 Stat., 582, provides in express terms that it 
shall not apply to retired officers and enlisted men of the Army, Navy, 
Marine Corps, or Coast Guard. Therefore it does not so apply. 

In this connection you cite decisions of the former Comptroller of 
the Treasury as follows: 22 Comp. Dec., 673, 689; 24 id., 604. 

The decisions in 22 Comp. Dec., which apply the act of May 10, 
1916, to retired officers of the Coast Guard were rendered prior to 
the amendent of August 29, 1916, expressly excepting such officers - 
from the operation of the statute. The decision in 24 Comp. Dec. 
deals with the operation of the act of 1894 in the case of an officer of 
the National Guard called into active service as major at a salary in 
excess of $2,500 per annum, and is in line with my decision of April 
15, 1922. It did not involve a construction of the act of May 10, 
1916, as amended, further than the holding therein that the provisions 
of that act did not apply, and that the act of 1894 had not been 
superseded by the act of 1916. 

No new general principle was announced in the decision of April 
15, 1922. It is well settled by a long line of precedents that the act 
of 1894 prohibits a retired Army or Navy officer whose retired pay 
amounts to $2,500 a year, from holding any other office with compen- 
sation attached, except an elective office or one to which appointment 
is by and with the advice and consent of the Senate. It is also well 
settled that a person holding a civil office with compensation amount- 
ing to $2,500 per year may not hold another office with compensation 
attached, including retired office in the Army or Navy. It follows in 
the case of retired officers that if either the salary of the civil office 
er the retired pay amounts to $2,500 the statute prohibits holding of 
both offices by one and the same person. It is also well settled that 
section 6 of the act of May 10, 1916, as amended does not apply to 
retired officers or enlisted men of the Army or Navy. 

I held in the case of Lieut. Col. C. A. Barney, retired, to which you 
referred in your former submission, that a position in your bureau 
with compensation amounting to $2,500 a year is an office within the 
meaning of the act of 1894. I am convinced of the correctness of 
that ruling. The only question in this connection which may be said 
to be still an open one is the status of a retired enlisted man of the 
Army or Navy as that of a person holding an office with compensa- 
tion attached. 

The term “enlisted men” as used in this connection has reference 
only to those men who are retired from active duty in an enlisted 
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status as distinguished from those retired from appointive offices 
such as commissioned or warrant officers. 

I am cited to various decisions to the effect that retired pay of 
enlisted men of the Army is compensation for past services and not 
compensation for any service which the enlisted man is required to 
render because of his status as a retired enlisted man. These de- 
cisions are based on the theory that the retired enlisted man can not be 
called to any further military duty except by his own consent. 

The act of March 3, 1915, 38 Stat., 941, expressly provides that 
retired enlisted men of the Navy may be called to active service in 
time of war or threatened war for such duty as they may be able to 
perform. J find no similar general law for retired enlisted men of 
the Army, though section 2 of the act of June 3, 1916, 39 Stat., 166, 
expressly includes them as a part of the Regular Army. They may 
be called with their consent to certain kinds of duty in time of peace. 
See sections 46, act of June 3, 1916, 39 Stat., 192, and 40b, act of 
June 4, 1920, 41 Stat., 777. It is clear in any event that places on 
the enlisted retired list have compensation attached and it is not 
material for the purposes of this decision whether that compensation 
is for past or present services if the place itself is an office within 
the meaning of the act of 1894. 

Enlisted men on the retired list are now as much a part of the 
Army or Navy, respectively, as retired commissioned or warrant 
officers are. Mere nomenclature is not material, and I see no ground 
for distinction among retired enlisted men between those ranking as 
noncommissioned officers of the Army or petty officers of the Navy 
and those ranking below such noncommissioned or petty officers. 
The term office as used in the act of 1894 is a broad general term 
which has been construed to include any person holding a place or 
position under the Government and paid from Government funds. 
26 Comp. Dec., 897; 1 Comp. Gen., 219. I must conclude, therefore, 
that a retired enlisted man of the Army or Navy holds an office with 
compensation attached within the meaning of section 2 of the act 
of July 31, 1894. 







































COMMUTATION OF QUARTERS, HEAT AND LIGHT—NAVAL OFFI. 
CERS AWAITING ORDERS AT HOME. 


A naval officer is not entitled to commutation of quarters, heat and light, while 


awaiting orders at his home. 


Comptroller General McCarl to Capt. B. P. DuBois, United States Naval 
Academy, May 26, 1922: 
I have your letter of May 8, 1922, transmitting copy of orders 
placing Lieut. Harry Price (S. C.), United States Navy, under 
“awaiting-order status,” and requesting decision whether you are 
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authorized to pay him commutation of quarters, heat and light, dur- 
ing such period. 

On September 15, 1921, the following order was issued to Lieu- 
tenant Price by the Bureau of Navigation, Navy Department: 

1. In accordance with the recommendation of a board of medical survey as 
approved by the Bureau of Medicine & Surgery, you are hereby granted sick 
leave of absence (to begin on your discharge from the above mentioned hospital) 
for a period of three months. 

2. Comply with article 1728, paragraph 3, U. S. N. Regulations, 1920, and 
also keep the Bureau of Navigation advised of your address. 

3. Upon the expiration of this sick leave you will report to the senior officer 
present of the station at which the above hospital is located, for physical ex- 
amination and report to determine your fitness for duty. 

4. Upon the completion of this examination, you will wait orders at An- 
napolis, Md., keeping the Bureau of Navigation advised of your address. 

It appears that in obedience to these orders Lieutenant Price en- 
tered upon “ sick-leave status ” November 21, 1921, and on the date of 
the expiration thereof, February 21, 1922, reported to the Superin- 
tendent of the United States Naval Academy, Annapolis, Md., and 
that he further reported to the naval hospital, Annapolis, Md., for 
physical examination and report to determine his fitness for duty on 
February 27, 1922. 

The order further directed that “upon completion of this exami- 
nation you will await orders at Annapolis, Md., keeping the Bureau 
of Navigation advised of your address.” 

As the officer’s home is shown to be Annapolis, Md., the question 
arises whether the order had the effect of placing the officer under 
the status of waiting orders at his home. 

The accounting officers have uniformly held that an officer of the 
Navy on waiting orders is entitled to commutation of quarters, heat, 
and light only when he awaits orders at a particular place other 
than his home for the convenience of the Government. Annapolis 
being the home of the officer, he would not be entitled to such com- 
mutation while on waiting orders at that place. The order further 
indicates that he was not required to remain in Annapolis, but was 
at liberty to go where he pleased, and was merely directed to keep 
the department advised of his address while awaiting orders. 

Upon the facts submitted, you are not authorized to pay commu- 
tation of quarters, heat, and light to Lieutenant Price in “ awaiting- 
order status ” subsequent to February 21, 1922. 


PURCHASES—GOVERNMENT PRINTING OFFICE. 


The Government Printing Office is a Government establishment within the 
meaning of the act of June 17, 1910, 36 Stat., 531, and is ordinarily required 
to make all purchases of articles or supplies of the classes listed on the 
general schedule of supplies, or which are “in common use by or suitable 
to the ordinary needs of two or more such departments or establishments,” 
under contracts made by the Secretary of the Treasury. 
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Decision by Comptroller General McCarl, May 26, 1922: 

The Chief of the State and Other Departments Division of this 
office has submitted a memorandum decision to the effect that the 
Government, Printing Office is a Government establishment in Wash- 
ington within the meaning of the provision of section 4 of the act of 
June 17, 1910, 36 Stat., 531, which reads: 


That hereafter all supplies of fuel, ice, stationery, and other miscellaneous 
supplies for the executive departments and other government establishments 
in Washington, when the public exigencies do not require the immediate deliv- 
ery of the article, shall be advertised and contracted for by the Secretary of 
the Treasury, instead of by the several departments and establishments, upon 
such days as he may designate. 


That the Government Printing Office is a Government establish- 
ment in Washington there would appear to be no room for reason- 
able doubt. Therefore, the memorandum decision to that effect is 
approved. 

It is noted, however, that the articles which the law requires shall 
be advertised and contracted for by the Secretary of the Treasury 
instead of by the several departments and establishments are indi- 
cated by the proviso in said section which reads: 

That the articles intended to be purchased in this manner are those in 
common use by or suitable to the ordinary needs of two or more such de- 
partments or establishments; but the said Secretary shall have discretion to 


amend the annual common supply schedule from time to time as to any articles 
that, in his judgment, can as well be thus purchased. 


Therefore, in order to determine whether the Public Printer is 
prohibited by law from entering into a separate contract for any 
particular article desired for use in the Government Printing Office 
it is necessary to ascertain whether said article is in common use by 
or suitable to the ordinary needs of two or more departments or 
establishments or whether the Secretary of the Treasury has decided 
that it can as well be purchased under a contract made by him in 
like manner as are articles in common use by or suitable to the 
ordinary needs of, two or more departments or establishments. 

If an article desired by the Public Printer is of a class that is 
listed in the general schedule of supplies, as to instance “ hack-saw 
blades,” purchase thereof is authorized, ordinarily, only under a 
contract made by the Secretary of the Treasury. See 18 Comp. Dec., 
642 and 765 and 23 id., 479. 


REVOLVING FUND—VETERANS’ BUREAU. 


The designation of the appropriation of $500,000 for advancements to voca- 
tional rehabilitation trainees, act of March 4, 1921, 41 Stat., 1379, as a 
“revolving fund” excepts it from the restrictions of section 3617, Revised 
Statutes, and the act of August 24, 1912, 37 Stat., 487, as amended by act 
of March 3, 1919, 40 Stat., 1309, and said fund will continue available be- 


yond the fiscal year for which the appropriation act in which contained 
makes provision, 
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Comptroller General McCarl to the Director United States Veterans’ Bureau, 
May 27, 1922: 


I have your letter of May 15, 1922, reading: 


The item “ Vocational rehabilitation” contained in the act making appro- 
priation for sundry civil expenses for the fiscal year ending June 30, 1922, which 
appropriates $65,000,000 for carrying out the provisions of the vocational re- 
habilitation act, creates a revolving fund for the purpose of making advance- 
ments to trainees by the following language (41 Stat., 1379): 

“* * * of which sum not exceeding $500,000 may be used by the Federal 
Board for Vocational Education as a revolving fund for the purpose of making 
advancements to persons commencing or undergoing training under the Voca- 
tional Rehabilitation Act, such advancements to bear no interest and to be 
reimbursed in such installments as may be determined by the Federal Board 
by proper deductions from the monthly maintenance and support allowance 
allowed by said Act as amended, * * *,” 

A question has arisen as to the availability of this revolving fund during the 
fiscal year 1923, and subsequent years. Appropriation warrant No. 4, miscella- 
neous civil ledger, issued by the Secretary of the Treasury, separates the above 
appropriation of $65,000,000 into two items as follows: 

Woenteeme: reneeeeeen, 2Gee. $64, 500, 000. 00 
Vocational rehabilitation revolving fund 500, 000. 00 


The revolving fund by this warrant, it would seem, is to be carried without 
date and is, therefore, available during the fiscal year 1923, and thereafter. 
The matter, however, is of such extreme importance to this bureau that it is 
deemed advisable to request your decision in the premises, especially as the 
item for vocational rehabilitation contained in the sundry civil appropriation 
bill for 1923—which is in conference—contains ne reference to the revolving 
fund. 


The act of August 24, 1912, 37 Stat., 487, as amended by the act of 
March 3, 1919, 40 Stat., 1309, provides: 


Sec. 7. No specific or indefinite appropriation made hereafter in any regular 
annual appropriation Act shall be construed to be permanent or available con- 
tinuously without reference to a fiscal year unless it belongs to one of the 
following classes: “ Rivers and harbors,” “lighthouses,” “ public buildings,” 
and “pay of the Navy and Marine Corps,” last specifically named in and ex- 
cepted from the operation of the provisions of the so-called “ covering-in Act” 
approved June twentieth, eighteen hundred and seventy-four, or unless it is 
made in terms expressly providing that it shall continue available beyond the 
fiscal year from which the appropriation Act in which it is contained makes 
provision. 


In 26 Comp. Dec., at page 295, as to revolving funds, it was said: 

Section 3617 of the Revised Statutes requires that the gross amount of all 
moneys received for the use of the United States from any source whatever 
shall be covered into the Treasury. The Congress has at times barred the 
application of this requirement by authorizing expenditures under appropria- 
tions to be reimbursed such appropriations, and in recent years has used the 
term revolving fund for such purpose and the further purpose generally of 
permitting the use of the moneys without the fiscal year limitations which 
usually attend appropriations. 

Prior to the authorization contained in the act, 41 Stat., 1379, ad- 
vancements to trainees were from private funds, the Elks’ fund, 
and the American Red Cross fund, created by these organizations, 
and turned over to be advanced and the advancements collected by 
the Federal board. The withdrawal of the support by the said or- 
ganizations apparently necessitated the request to Congress for 


Federal aid and resulted in the present authorization. 
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These are the facts which were before the subcommittee of the 
House Committee on Appropriations (see Hearings Sundry Civil 
Bill for 1922, p. 477), and it is with relation thereto that the use 
of the word revolving should be construed. 

Giving to the word revolving the meaning that would ordinarily 
follow from its use with relation to the facts in connection with the 
present submission, it is held, within the intent and meaning of the 
act of August 24, 1912, as amended, that the fund, $500,000, is in 
terms expressly providing that it shall continue available beyond 
the fiscal year for which the appropriation act in which it is con- 
tained makes provision. 


HONORABLE DISCHARGE GRATUITY—NAVY, ENLISTED MEN. 


An enlisted man who is discharged from the Navy at the expiration of his 
enlistment while on furlough without pay, and who reenlists for four years 
within four months after his discharge, is entitled to honorable discharge 
gratuity under act of August 22, 1912, 37 Stat., 331, computed at the rate of 
pay he would have received had he been employed in active service for four 
months after his discharge. 


Decision by Comptroller General McCarl, May 27, 1922: 

The Chief of the Navy Department Division, General Accounting 
Office, has transmitted a memorandum decision to the effect than an 
enlisted man of the Navy discharged at expiration of enlistment 
which expired while he was on furlough without pay is not entitled to 
honorable discharge gratuity upon reenlisting within four months 
of such discharge. 

The specific case considered is that of V. L. Henderson, electrician, 
first class, who reenlisted March 9, 1917, was furloughed without pay 
June 3, 1919, for the unexpired portion of his enlistment; honorably 
discharged March 8, 1921, and reenlisted May 9, 1921. 

The act of August 22, 1912, 37 Stat., 331, provides as follows: 


If any enlisted man or apprentice, being honorably discharged, shall reenlist 
for four years within four months thereafter, he shall, on presenting his 
honorable discharge or on accounting in a satisfactory manner for its loss, be 
entitled to a gratuity of four months’ pay equal in amount to that which he 
would have received if he had been employed in actual service. 


The act of August 29, 1916, 39 Stat., 580, provides: 


The Secretary of the Navy is hereby authorized to grant furlough without 
pay to enlisted men for a period covering the unexpired portion of their enlist- 
ment: Provided, That such furlough be granted under the same conditions 
and in lieu of discharge by purchase or by special order of the department. 
Enlisted men so furloughed shall be subject to recall in time of war or national 
emergency to complete the unexpired portion of their enlistment, and shall be 
in addition to the authorizezd number of enlisted men of the Navy. 


The words “being honorably discharged” and “honorable dis- 
charge” in the act of August 22, 1912, imply a discharge at expira- 
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tion of enlistment. Such was the discharge in question. The fur- 
lough suspended the man’s active service, but did not terminate his 
enlistment. Right to honorable discharge gratuity is predicated on 
two things—honorable discharge at expiration of enlistment and 
reenlistment within four months thereafter. Both these requirements 
are apparently met in this case, unless it be that “discharge,” as 
used in the act, contemplates also a release from actual service. 

The furlough was a suspension of actual service in this man’s case, 
but not a discharge, since until March 3, 1921, the man was subject 
to be recalled to serve out the unexpired portion of his enlistment. 
His enlistment continued until date of expiration and discharge and 
was affected by the furlough only to the extent of being conditionally 
released from service. The effect of a furlough without pay, when 
not recalled to service, differs with respect to honorable discharge 
gratuity and additional pay under General Order 34 by reason of 
the fact that the requirement for additional pay under General Order 
34 differs essentially from the gratuity requirement. The require- 
ment for such additional pay is that the period of service in which 
it accrues must “ follow next after service in the Navy that was ter- 
minated by reason of expiration of enlistment.” If not recalled, the 
furlough, in effect, terminates the man’s service but does not termi- 
nate his enlistment, which in this case continued until date of expi- 
ration, when the man was discharged. 

Therefore I am of opinion the statutory requirement that re- 
enlistment shall occur within four months after discharge is not 
defeated by suspension from service by reason of furlough without 
pay, and that within the meaning of the law authorizing honorable 
discharge gratuity Henderson’s reenlistment on May 9, 1921, entitles 
him to honorable discharge gratuity. 

The further question arises as to what is the proper measure of the 
gratuity to which he is entitled—whether at the rate he was receiving 
on June 3, 1919, when released from service by reason of the furlough, 
or the rate to which his rating entitled him on March 8, 1921, when 
discharged ¢ 

The words of the statute, “ pay equal to that which he would 
have received if he had been employed in actual service,” clearly 
contemplate such pay as would have been received by the man if 
employed in actual service from date of discharge for a period of 
four months, and in this case is measured by the rate of pay to which 
an electrician, first class, was entitled on March 8, 1921. 

The reenlistment having occurred prior to approval of the act of 
July 12, 1921, the measure of honorable discharge gratuity is not 
affected by the provisions of that act. 
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CONTRACTS—AVAILABILITY OF APPROPRIATIONS. 


A contract made in the latter part of a fiscal year for construction, improve- 

ment, or repair of a building, the need for which existed during said fiscal 
year, stipulating that the work be commenced before June 30 of that year, 
obligates the appropriation for that year for such work and renders it 
available for payments for work performed thereunder during the following 
fiscal year. 1 Comp. Gen., 115, distinguished. 


Comptroller General McCarl to Maj. F. J. Baker, United States Army, 
May 29, 1922: 


By indorsement dated April 22, 1922, you submit with request for 
decision whether you are authorized to make payment thereon a 
voucher in favor of the South Florida Contracting & Engineering 
Co. for $1,409.62 for roofing buildings Nos. 5, 6, and 11 at Key West 
Barracks, Fla., in acordance with contract dated June 25, 1921. 

Said contract provides for the roofing, according to certain speci- 
fications, of 14 buildings at a definitely fixed price for each separate 
building. 

Your doubt in the matter is as to whether the contract was com- 
pleted within the time required under the contract and as to whether 
the expense is properly chargeable to the barracks and quarters ap- 
propriation for the fiscal year 1921, which is the appropriation desig- 
nated on the voucher. 

While the copy of the contract indicates that the work was to be 
begun by June 30, 1921, and completed September 30, 1921, it is ex- 
pressly provided in the body of the contract that the work shall be 
commenced on or before June 30, 1921, and completed within a period 
of three months after “the date on which the party of the first part 
notifies the party of the second part that the material to be furnished 
by the Government has been received.” And it appears that the 
contractor was not notified until March 5, 1922, that the material to 
be furnished by the Government was on hand ready to be installed. 
Therefore, the work on the three buildings here involved was com- 
pleted within the time required under the contract, and since the con- 
tract specifically provides that on completion and acceptance of each 
separate building or distinct public work thereunder “ for which the 
cost is stated separately payment therefor may be made in full, in- 
cluding retained percentages thereon, if so completed within the 
time stipulated,” there would appear to be no legal objection to the 
proposed payment. 

A contract made in the latter part of a fiscal year for the con- 
struction, improvement, or repair of a building the need for which 
existed during said fiscal year is to be distinguished from a contract 
for the purchase of supplies that are to be consumed as used, as was 
the case involved in the decision referred to by you, to wit, 1 Comp. 
Gen. 115. 
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In the case here presented the circular advertisement on which the 
contract was based was dated June 6, 1921, and stipulated that the 
bids would be opened June 20, 1921, and that the work be com- 
menced not later than June 23, 1921. The formal contract was en- 
tered into June 25, 1921, and required that the work be commenced 
on or before June 30, 1921. These facts and the nature of the work 
contracted for show clearly that the contract was “ properly made 
within” the fiscal year 1921. Therefore the appropriation for that 
year is properly chargeable with payments under said contract. 
See 8 Comp. Dec., 346; 10 id., 729; 21 éd., 107. 

Payment on the voucher as presented, the amount to be charged 
to the appropriation “ Barracks and quarters, 1921,” is authorized. 


TRANSPORTATION OF DESTITUTE AMERICAN SEAMEN ON 
VESSELS OF THE UNITED STATES GOVERNMENT. 


The term “vessels of the United States,” as used in section 4578, Revised 
Statutes, as amended, providing for transportation of destitute American 
seamen to a port of the United States, relates to merchant vessels only, 
and has no application to transports or other vessels owned by the Govern- 
ment and operated by the Army or Navy. 

When a destitute American seaman, entitled to the benefits of section 4578, Re- 
vised Statutes, as amended, is transported to a port of the United States 
on an Army or Navy transport, any increased expenditures incurred as a 
result of such transportation should be reimbursed to the appropriation 
which bore such expense from the appropriation properly chargeable with 
expenses of transporting destitute American seamen, in like manner as in 
ease of an ordinary service rendered by one department or establishment 
of the Government for the benefit of another. 


Comptroller General McCarl to the Secretary of State, May 29, 1922: 

I have your letter of May 16, 1922, relative to the transportation 
to the United States on United States Army transports of destitute 
American seamen and the authority to require an itemized statement 
of the amount actually expended in the transportation. 

Your letter presents the question as to whether in such cases the 
consular officer at the foreign port from which the destitute Ameri- 
can seamen is shipped and the master of the transport are authorized 
to fix by agreement the amount to be paid for the transportation in 
view of section 4578, Revised Statutes, as amended by section 9 of 
the act of June 26, 1884, 23 Stat., 55. Said section, as further 
amended by section 18 of the act of June 19, 1886, 24 Stat., 83, reads: 

All masters of vessels of the United States, and bound to some port of the 
same, are required to take such destitute seamen on board their vessels, at 
the request of consular officers, and to transport them to the port in the United 
States to which such vessel may be bound, on such terms. not exceeding ten 
dollars for each person for voyages of not more than thirty days, and not 
exceeding twenty dollars for each person for longer voyages, as may be agreed 
between the master and the consular officer, when the transportation is by a 
sailing vessel; and the regular steerage-passenger rate, not to exceed two cents 


per mile, when the transportation is by steamer; and said consular officer shall 
issue certificates for such transportation, which certificates shall be assignable 
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for collection. If any such destitute seaman is so disabled or ill as to be unable 
to perform duty, the consular officer shall so certify in the certificate of 
transportation, and such additional compensation shall be paid as the First 
Comptroller of the Treasury shall deem proper. Every such master who re- 
fuses to receive and transport such seamen on the request or order of such 
consular officer shall be liable to the United States in a penalty of one hundred 
dollars for each seaman so refused. The certificate of any such consular officer, 
given under his hand and official seal, shall be presumptive evidence of such 
refusal in any court of law having jurisdiction for the recovery of the penalty. 
No master of any vessel shall, however, be obliged to take a greater number 
. than one man to every one hundred tons burden of the vessel on any one 
voyage or to take any seaman having a contagious disease. 


With reference to the fixing of a rate by agreement between the 
master and the consular officer, your attention is invited to the fact 
that the law does not authorize the fixing of a rate by agreement in 
any case in which the transportation is by steamer. The law fixes 
the rate in such cases and leaves nothing for determination by agree- 
ment between the master and the consular officer. The provision 
with reference to the agreement relates only to transportation by 
sailing vessels. See my decision of January 26, 1922, 1 Comp. 
Gen., 388. 

Considering the language of the law hereinbefore quoted as it 
was enacted in the Revised Statutes and the existing provision 
therein relative to penalty for refusing to receive and transport a 
destitute seaman when requested by the consular officer to do so, 
there is no reasonable doubt that the term “ vessels of the United 
States,” as used in the law, was intended to relate to merchant ves- 
sels only and that it has no application to transports or other ves- 
sels owned by the United States and operated by the Army or Navy 
Accordingly, you are advised that when a destitute American sea- 
man who is entitled to the benefits of section 4578, Revised Statutes, 
as amended, is transported to a port of the United States on an Army 
or Navy transport any increased expenditures incurred as a result 
of such transportation should be reimbursed to the appropriation 
which bore the same from the appropriation properly chargeable 
with expenses of transporting destitute American seamen in like 
manner as in the case of an ordinary service rendered by one de- 
partment or establishment of the Government for the benefit of an- 
other, that is to say, by transfer settlement on the basis of the actual 
expenditure incurred as a direct result of rendering service. In 
such case it would be proper for the War or Navy Department as 
the case may be to submit claim for reimbursement of the increased 
expenditure involved, itemized in so far as practicable. 


REVIEW AFTER ACCEPTANCE OF PAYMENT. 


The acceptance of payment of the amount allowed on a claim, evidently sub- 
mitted in error for only a part of the service presumed to be covered, is 
not such an acceptance of payment as to preclude an allowance for the 
portion of the service which it is clearly evident was not in fact included 

in the claim as presented and settled, 
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Where a claim presented for settlement is in the nature of a disputed ac- 
count—one side claiming one thing and the other side determining other- 
wise—the settlement made by the General Accounting Office must be viewed 
as a tender of the amount allowed, and, if the Treasurer’s check therefor 
be cashed, the matter in general must be considered as ended. 


Decision by Comptroller General McCarl, May 31, 1922: 

The Atchison, Topeka & Santa Fe Railway Co. applied, per letter 
of April 21, 1922, for reconsideration of the action of this office of 
March 16, 1922, in dismissing because of acceptance of payment its 
application for an additional allowance over what was allowed by 
Treasury Department Division settlement No. 34348, September 30, 
1921, of bill 4043, for transportation per bill of lading 384437, June 
1, 1921, covering a shipment of 975 pounds supplies for the Public 
Health Service from Perryville, Md., to Bayard, N. Mex. 

The company claimed $14.53 for the service indicated, showing 
charges Perryville to Mississippi River as $12.15 and Mississippi 
River to Bayard as $2.38. The amount so claimed was allowed in 
settlement. 

The company now contends that through mistake in presenting 
this claim, the charge of $2.38 applied for the service from Missis- 
sippi River to Missouri River only, and not to Bayard as stated, and 
that in fact no claim has been presented for the portion of the serv- 
ice from Missouri River to destination, and therefore no action by 
this office has been taken thereon, and that it is entitled to $23.97 


additional for the portion of the service which was not actually in- 
cluded in the settlement as made. 

It is a fact that the amount designated in the bill as charge for 
service from Mississippi River to Bayard is the correct charge for 
the service from the Mississippi River to the Missouri River only, 
and that $23.97 is the proper charge for the service from the Mis- 
souri River to Bayard. 


The settlement by which was allowed the amount originally 
claimed was a settlement of the claim thus presented, which is clearly 
for only a portion of the service purported to be covered by the bill 
and not for the entire service. 

The acceptance of payment of the amount allowed on a bill evi- 
dently submitted in error for only a part of the service presumed to 
be covered is not such an acceptance of settlement as to preclude an 
allovrance for the portion of the service which it is clearly evident 
was not in fact included in the claim as presented and settled. 

It is necessary in all settlements made by the General Accounting 
Office that claimants carefully consider the cashing of the Treasurer’s 
check for an amount allowed, as its cashing may affect any further 
consideration of the settlement by this office. 

The particular facts in a settlement may be such as to show error 
on the face of the record and be properly for correction, even though 
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the check may have been cashed for the amount allowed by the set- 
tlement, but where the matter is in the nature of a disputed account— 
one thing being claimed by one side, and the other side determining 
otherwise—there the settlement made by the General Accounting 
Office must be viewed as a tender of the amount allowed, and if the 
Treasurer’s check therefor is cashed the matter in general must be 
considered as ended. 

In the present case there was an error apparent on the face of the 
record, and the claim of the company for the additional amount of 
$23.97 is hereby allowed. 


RELATIVES OF JUDGES OF COURTS—APPOINTMENT OF, AS COURT 
OFFICIALS. 


The appointment by the judge of a district court of his first cousin as a United 
States commissioner is prohibited by section 67 of the Federal Judicial 
Code, 36 Stat., 1105. 
Decision by Comptroller General McCarl, June 1, 1922: 

The Chief, State and Other Departments Division, this office, sub- 
mitted memorandum of April 22, 1922, to the effect that a United 
States commissioner is not an officer of a United States district court 
within the meaning of section 67 of the Judicial Code, 36 Stat., 1105, 
which provides— 

No person shall be appointed to or employed in any office or duty in any 


court who is related by affinity or consanguinity within the degree of first 
cousin to the judge of such court. 


A quarterly fee account of Jere Austill, United States commis- 
sioner for the southern district of Alabama, who is a nephew of the 
United States district judge for that district, is before this office 
for settlement. The account is for the quarter ended March 31, 
1922. 

It appears that Mr. Austill was appointed to the office of United 
States commissioner by another judge, and at the expiration of a 
former term of office was appointed to his present term by his uncle 
who had come into the judgeship in the meantime. The terms of the 
statute are clear and the question now for decision is whether a 
United States commissioner is an officer of the court within the 
meaning of this statute. 

United States commissioners are appointed by the United States 
district courts. Section 19, act of May 28, 1896, 29 Stat., 184. While 
the commissioners have independent powers and functions in dis- 
charging the judicial duties imposed upon them by law, they are 
subject to the court’s order in matters relating to the general conduct 
of their office, and are subject to removal by the court. United 
States v. Allred, 155 U. S., 591. Allred was a circuit court commis- 
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sioner, appointed under section 627, Revised Statutes, and such com- 
missioners have now been succeeded by United States commissioners 
appointed under the act of May 28, 1896, but the status of these 
officers in their relation to the court has not been changed. 

The Supreme Court said that while circuit court commissioners 
were not strictly officers of the court they are subject to the court’s 
order in matters of administrative action and have always been con- 
sidered in the same light as masters in chancery and registers in 
bankruptcy, and subject to the court’s supervision and control. Mr. 
Austill also held appointment under this judge as master in chancery 
in certain equity cases, and the judge has stated his intention to 
vacate those appointments because of this code provision. 

The spirit and purpose of the law cover a commissioner equally 
with those officers who are directly and wholly subordinate to the 
court. I must hold, therefore, that the statutory prohibition applies 
to United States commissioners. Under such holding this commis- 
sioner at most was but an officer de facto. As such officer he is not 
entitled to the compensation of the office. 
The decision submitted is disapproved. 






















NATIONAL GUARD FEDERAL PAY—DISPOSITION OF FORFEITURES 
OF, BY COURT-MARTIAL. 










Pay forfeited under a court-martial sentence by a member of the National 

Guard, not in Federal service, remains in the United States Treasury, not- 
withstanding direction by the statutes of the State for its payment into the 
State treasury. 










Comptroller General McCarl to the Secretary of War, June 1, 1922: 

I have your request of May 17, 1922, for decision whether forfeit- 
ures of Federal pay imposed by sentence of court-martial in the Na- 
tional Guard not in Federal service may be paid into the State treas- 
ury, where the laws of a State direct such disposition of National 
Guard forfeitures. The specific case prompting the inquiry arises 
in the National Guard of Vermont, the letter of inquiry from the 
adjutant general of that State, dated April 24, 1922, being as follows: 

Our State law provides for trials by court-martial in the same manner as is 
required by National Guard regulations, except that the State law provides that 
all costs in connection with such court shall be paid by the State and all fines 
imposed shall be paid to the State treasurer. In practically all of our summary 
court cases the fine is made a cash fine. I have, however, before me the record 
of a case in which the soldier was sentenced to forfeit $5.00 of his pay. If, under 
“ Remarks ” on his pay roll submitted June 30, 1922, there appears the notation 


“Sentenced by summary court to forfeit $5.00 of his pay,” would check for this 
amount be drawn payable to the State treasurer, so that this sentence could be 


properly executed ? 
Reference to “his pay roll submitted June 30, 1922,” probably has 
reference to the semiannual roll of the soldier’s organization for 
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armory drill pay paid by a disbursing officer of the Army, section 110, 
national defense act, 39 Stat., 209. 

Sections 102 to 108, inclusive, of the national defense act, 39 Stat., 
208-209, establish a system of courts-martial for the National Guard 
not in the service of the United States; by section 105 certain officers 
of the National Guard not in the service of the United States are 
authorized to appoint a summary court, which court— 

* * * shall have power to administer oaths and to try the enlisted men of 
such place or command for breaches of discipline and violations of laws govern- 
ing such organizations; and said court, when sutisfied of the guilt of such sol- 
dier, may impose fines not exceeding $25 for any single offense; may sentence 
noncommissioned officer[s] to reduction to the ranks; may sentence to forfeiture 
of pay and allowances. The proceedings of such court shall be informal, and 
the minutes thereof shall be the same as prescribed for summary courts of the 
Army of the United States, 


The latter paragraph of section 108 provides: 

All processes and sentences of said courts shall be executed by such civil 
officers,as may be prescribed by the laws of the several States and Territories, 
and in any State where no provision shall have been made for such action, and 
in the Territories and the District of Columbia, such processes and sentences 
shall be executed by a United States marshal or his duly appointed deputy, and 
it shall be the duty of any United States marshal to execute all such processes 
and sentences and make return thereof to the officer issuing or imposing the 
same, 


In the General Laws of Vermont, 1917, provision is made for 
service of militia courts-martial processes by civil officers of the 
State and for covering into the State treasury the fines collected. 
Paragraph 602, National Guard Regulations, 1919, provides: 

If a monetary penalty is imposed as a fine, it will be collected by the civil 
official authorized by law to do so in the State; if imposed as a ‘forfeiture, it 
will be withheld by the officer or agent of the Quartermaster Corps from the 
amount otherwise due as Federal pay. 

The second paragraph of section 110 of the national defense act 
contains a proviso, as follows: 

That stoppages may be made against the compensation payable to any officer 


or enlisted man hereunder to cover the cost of public property lost or destroyed 
by and chargeable to such officer or enlisted man. 


This supplements the provisions contained in sections 87 and 88 
for accounting for Federal property issued to the States for the use 
of the National Guard, and in section 87 specific provision is made 
for crediting to the State concerned collections made for lost, dam- 
aged, or destroyed property for which it is accountable and for which 
it must pay. No provision is, however, made for crediting to the 
States court-martial forfeitures of Federal pay. It has been held, 
1 Comp. Gen., 471, that forfeitures of armory drill pay resulting 
from desertion remain in the Federal Treasury, and this would be 
true notwithstanding provisions in the State law relating to its 
National Guard for other disposition of such forfeitures. Members 
of the federally recognized National Guard, under the dual oath and 
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in view of the payments to them made by the United States, owe an 
obligation to the United States as well as to the State. 

In the absence of a specific provision of law for crediting the State 
with amounts withheld pursuant to court-martial sentences from 
amounts otherwise payable from Federal funds to members of the 
National Guard there is no authority to make payment to any other 
person or agency than the individual concerned. Only so much 
may be used of Federal funds as may be lawfully paid, and if he 
is not entitled to receive it by reason of the court-martial no lawful 
payment thereof can be made and the money must remain in the 
Treasury of the United States. There is no analogy between the 
proceedure for withholding pay due a soldier to make good an in- 
debtedness due an agency of the Federal Government, such as the 
post exchange and laundries and the present question. A forfeiture 
of pay pursuant to a valid court-martial sentence relieves the United 
States of its obligation to pay the amount forfeited, and unless 
specific ‘provision is made for the disposition thereof, e. g., section 
4818, Revised Statutes, it is the money of the United States and 
remains in the Treasury of the United States, 

Your question is answered accordingly. 


TRAVEL ALLOWANCE AND GRATUITY TO SOLDIERS DISCHARGED 
FOR DISABILITY EXISTING PRIOR TO ENLISTMENT. 


A discharge given an enlisted man of the Army because of disability existing 
prior to enlistment is an honorable discharge for the purpose of payment to 
him of travel allowance and $60 war service gratuity. 

Decision of Comptroller General McCarl, June 1, 1922: 

Northwestern Trust & Savings Bank, conservator of the estate 
of Peter Jaszcz, as an insane person, formerly private of Company 
B, Sixty-first Infantry, requested April 24, 1922, review of settle- 
ment No. W-126353, dated November 19, 1921, allowing it $91.75, 
consisting of $70 arrears of pay due to the soldier at the rate of $30 
a month for the period June 19 to August 28, 1919, and $24 travel 
pay for the distance of 480 miles from Fort Leavenworth, Kans., to 
Chicago, IIl., at 5 cents a mile, less a charge of $2.25 for subsistence 
and disallowing its claim for the war gratuity of $60 provided by 
the act of February 24, 1919, 40 Stat., 1151, to all persons serving in 
the military forces during the interim April 6, 1917, to November 
11, 1918, and who were honorably discharged therefrom. 

The claimant states that it understands the soldier drew no pay 
for approximately 10 months, during which time he was confined in 
a hospital, and asserts that there is due approximtaely $200 to the 
estate of the insane soldier. 
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Peter Jaszcz was enlisted June 25, 1918, at Camp Jackson, S. C. 
He received the pay of his grade from that date to include November 
30, 1918, and deserted the service on December 12,1918. He was ap- 
prehended five days later and was tried December 26, 1918, by a 
general court-martial and sentenced to forfeit all pay and allowances 
due or to become due, to be dishonorably discharged from the service, 
and to be confined at hard labor for five years. The dishonorable dis- 
charge was suspended until June 19, 1919, when he was honorably 
restored to duty. He was discharged from the service August 27, 
1919, at Fort Leavenworth, Kans., and given a blue discharge cer- 
tificate for dementia praecox. 

The settlement allowing pay from June 19, 1919, date of restora- 
tion to duty, to August 28, 1919, was proper. Under the sentence 
of the general court-martial the soldier forfeited all pay and allow- 
ances due or to become due and he earned no pay while serving out 
his sentence of five years at hard labor and until his restoration June 
19, 1919, to duty. See 12 Comp. Dec., 276; 21 id., 531; 24 éd., 621. 
As the discharge was not dishonorable the soldier was entitled to 
travel pay. 10 Comp. Dec., 375. 

There remains to be considered the question of Jaszcz’s right to 
the war gratuity of $60 provided by the act of February 24, 1919, 
40 Stat., 1151, to all persons serving in the military forces of the 
United States during the interim April 6, 1917, to November 11, 1918, 
and who were honorably discharged therefrom. He entered the 
military service June 25, 1918, and there can be no question but what 
he served in the military forces until his desertion of December 12, 
1918. But service alone is not sufficient. The soldier must have re- 
ported at his station prior to November 11, 1918, and must have 
received an honorable discharge from the military service. The 
question therefore resolves itself into whether the receipt of a blue 
discharge certificate by reason of a surgeon’s certificate of disability 
is an honorable discharge within the meaning of the gratuity statute. 
Such a discharge is given under the provisions of paragraph 1483, 
Army Regulations, 1913-1917. The discharge certificate states that 
the disability was incurred not in line of duty, and The Adjutant 
General of the Army reported that the disability, dementia precox, 
existed prior to enlistment. The law does not contemplate that those 
who have disqualifying deficiencies or defects or those who are not 
physically sound will be enlisted for military service. 27 Comp. 
Dec., 626; id., 1063. If, nevertheless, such a person is enlisted with- 
out the defect being observed, the discharge from the service there- 
for is not dishonorable. 1 Comp. Gen., 523. 

Upon review of the matter the settlement is modified and $60 is 
certified due claimant as conservator of the estate of Peter Jaszcz. 
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TRAVEL FROM ATLANTIC TO PACIFIC PORT—WHETHER IN HOME 
WATERS OF THE UNITED STATES. 


Travel performed under orders by an Army officer on a naval transport from a 
Pacific port to an Atlantic port via Panama Canal is not travel “in the 
home waters of the United States” within the purview of the act of June 
12, 1906, 34 Stat., 246, and the officer is only entitled therefor to reim- 
bursement for actual expenses. 


Decision by Comptroller General McCarl, June 2, 1922: 


George A. Moore, captain, Cavalry, United States Army, re- 
quested April 14, 1922, review of settlement No. W-575282, dated 
April 12, 1922, by which was disallowed his claim for damages from 
San Francisco, Calif., to Hampton Roads, Va., via the Panama 
Canal, 5,823 miles, in the U. S. naval transport Henderson, and in 
which claimant was found indebted to the Government in the 
sum of $73.94, difference between the mileage paid him by an Army 
disbursing officer from San Francisco to Washington, $122.32, less 
his actual expenses for sea travel from San Francisco to Hampton 
Roads, $40.10, and mileage from Hampton Roads to Washington, 
$8.28. 

Travel was performed pursuant to paragraph 7 of Special Orders, 
No. 260-O, dated War Department, November 8, 1921, which 
provided : 

Captain George A. Moore, 17th Cavalry, is relieved from assignment to that 
regiment, and will proceed from the Presidio of Monterey, California, to Mare 
Island Navy Yard, California, at such time as will enable him to proceed on 
the United States naval transport Henderson, scheduled to leave that station 
on December 2, 1921, for Hampton Roads, Virginia. Upon arrival at Hampton 


Roads he will proceed to Washington, D. C., and report to the Chief of Cavalry 
for duty in his office. 


The travel directed is necessary in the military service and is chargeable to 
procurement authority FD 41 P 2451 A 2 (A. G. 210.313, Cav.) 10-7-21. 

Claimant contends that he was ordered to travel by a longer route, 
he had no choice in the matter, and that under the mileage law he 
is entitled to mileage for travel over the route ordered, although not 
the shortest usually traveled route. If the law authorizes mileage 
over the route traveled the claim has merit. Du Bose v. United 
States, 19 Ct. Cls., 514; 2 Comp. Dec., 544; par. 1282, Army Reg. 
1913. The disallowance of the claim was on the hypothesis that the 
travel was sea travel within the meaning of the mileage law, and that 
claimant was entitled only to actual expenses. 

The act of June 12, 1906, 34 Stat., 246, so far as here material, 
provides: 

That hereafter officers, active and retired, when traveling under competent 
orders without troops * * * shall be paid seven cents per mile and no 
more; distances to be computed and mileage to be paid over the shortest usually 
traveled routes, with deductions as hereinafter provided; * * * And pro- 
vided further, That for all sea travel actual expenses only shall be paid to 
officers, * * * when traveling on duty under competent orders, with or with- 


out troops, and the amounts so paid shall not include any shore expenses at port 
of embarkation or debarkation; but for the purpose of determining allowances 
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for all travel under orders, or for officers and enlisted men on discharge, travel 
in the Philippine Archipelago, the Hawaiian Archipelago, the home waters of 
the United States, and between the United States and Alaska shall not be ie- 
garded as sea travel and shall be paid for at the rates established by law for 
land travel within the boundaries of the United States. 


The question is, therefore, whether travel by sea from San Fran- 
cisco to Hampton Roads, by way of the Panama Canal is travel in 
“the home waters of the United States” for which mileage at the 
rate of 7 cents per mile is payable, or whether it is sea travel for 
which only actual expenses are payable. Subparagraph 5 of para- 
graph 1279, Army Regulations, 1913, provides in part: 

Travel in the Philippine Archipelago, the Hawaiian Archipelago, and the 


home waters of the United States is confined to travel in which both termini of 
the journey are in one of the above places. 


It is probable that this regulation is based on the decision of the 
Court of Claims in Hutchins vy. United States, 27 Ct. Cls., 187, 
affirmed, 151 U. S., 542, a case under the Navy laws, 19 Stat., 65, and 
22 Stat., 286, providing for mileage for travel in the United States 
and for actual expenses for travel abroad. Both courts concluded 
that “ whether travel is abroad or within the United States should 
be determined by the termini of the journey rather than by the route 
actually taken.” The termini of the journay is the test of “travel 
in the Philippine Archipelago ” and in “ the Hawaiian Archipelago ”; 
it is not so clear that that test will determine whether any and all 
travel is in “the home waters of the United States,” although if the 
travel is in home waters of the United States necessarily both termini 
must be in the United States and this is all the regulation purports 
to determine. 

The statute in which the term is used was enacted many years 
before the completion of the Panama Canal; it was enacted in the 
light of conditions then existing, and travel by way of Panama from 
the western to the eastern coast of the United States and vice versa, 
so far as the Army was concerned, after the completion of the 
transcontinental railroads was of infrequent occurrence. The com- 
pletion of the canal and the routing of transports by that route has 
changed these conditions. The conditions existing when the statute 
vas enacted shed light on the intent of Congress in the use of the 
term “home waters of the United States.” It is not a technical 
term having a settled legal meaning. Obviously it is not used in lieu 
of “territorial waters,” i. e., the waters under the exclusive juris- 
diction of the United States, and its popular significance would be 
the waters, including the high seas, adjacent to the shores of the 
United States. The Atlantic Fleet of the Navy normally operates in 
“home waters,” although much of the time on the high seas as dis- 
tinguished from the territorial waters of the United States, but it is 
that part of the high seas nearer the United States than to any other 
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country. The term seems to be so used by the Supreme Court in 
United States v. Smith, 197 U. S., 386, 393, where having under 
consideration the authority of a commander in chief of a fleet or 
squadron to convene a general court-martial under the thirty-eighth 
of the “Articles for the Government of the Navy,” section 1624, 
Revised Statutes, it was said: 

Looking to the language used, in the light of the surrounding circumstances 
and the purpose which it was intended to accomplish, Platt v. Union Pacific 
R. R., 99 U. S., 48, 64, it is, we think, manifest that the prohibition against 
the convocation by the commander of a fleet or squadron of a general court- 
martial, without the previous authorization of the President, was intended to 
be operative only when the fleet or squadron was in a home port, as above 
defined. That is to say, that Congress contemplated the necessity of an order 
from the President when the circumstances supposed to require the convening 
of the court-martial could be with facility submitted to the President for his 
action in the premises. To give a broad meaning to the expression “ waters 
of the United States,’ as employed in article 38, by construing those words as 
referring not only to the home waters but to far distant waters, would, we 
think, defeat the plain purpose of Congress and seriously impair, if not destroy, 


an important power vested in the commander of a fleet or squadron when at 
distant stations remote from the home country. 


Specific provision is made in the mileage statute for travel be- 
tween the United States and Alaska, evidence that such travel was 
not in the home waters of the United States. A journey by water 
from San Francisco to Panama or to any intermediate foreign port 
on the Pacific coast of North or Central America would clearly be 
sea travel under the mileage law, so also a journey by sea from 
Colon, Limon, Vera Cruz, or any other foreign port on the Carib- 
bean Sea or Gulf of Mexico to Hampton Roads would be sea travel. 
The theory of the claim is, however, that a journey on the Pacific, 
sea travel under the mileage law, when combined with a journey 
on the Atlantic, also sea travel under the mileage law, becomes in 
its entirety “ travel in the home waters of the United States.” This 
would be an anomaly. 

The obvious purpose of the statute was to except from the actual 
expense portion of the statute water travel on each of the coasts of 
the United States, giving to the officer an election of the available 
facilities which are substantially equally as expeditious without 
altering the basis of reimbursement or raising a question as to the 
most economical route to the Government. It did not contemplate 
long sea journeys in foreign waters from points on the Atlantic or 
Gulf to points on the Pacific, or vice versa, and where the loss of 
time as compared with rail travel in the United States between the 
same points would be great. An officer on the active list traveling 
under orders could not elect the route via Panama because of the 
time involved, and if that route is required by his orders it must be 
held to be sea travel within the meaning of the act of June 12, 1906, 

Other consi(erations lead to the same conclusion: Mileage is a re- 
imbursement or commutation of traveling expenses, United States v. 
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Smith, 158 U. S., 350, and “ public business” is the foundation on 
which reimbursement of traveling expenses rests, whether in the 
form of mileage or otherwise, Perrimond v. United States, 19 Ct. 
Cls., 509. The claim in this case is at the rate of 4 cents per mile, 
exclusive of transportation furnished by the Government, for 5,823 
miles, $232.92, and the only expense incurred by claimant was the 
cost of subsistence on the transport, $40.10 for the entire period of 
25 days. As was said in Williams v. United States, 47 Ct. Cls., 186, 
188: 
The theory of the law in allowing mileage is to provide expenses necessarily 


incurred in the performance of travel. Smith’s case, 26 Ct. Cls., 568; Galm vy. 
United States, 39 Id., 67. 

































If the contention of claimant were adopted, in the language of the 
court, in Hutchins v. United States, 27 Ct. Cls., 137, the travel in 
question involved “long ocean voyages, where mileage ceases to be 
reimbursement and becomes emolument.” 

Upon a review of the matter the settlement is sustained. Claim- 
ant is requested to forward to this office at once the amount of $73.94, 
overpaid him by the disbursing officer. 


WAR CONTRACTS DIVISION—FURNITURE AND SUPPLIES FOR. 





The appropriation made by the act of May 22, 1922, 42 Stat., 543, to enable the 
Department of Justice to investigate and prosecute war frauds, can not be 
used for the purchase of ordinary articles of furniture and supplies for 
the offices of the War Contracts Division which could be purchased from 
the contingent appropriation for that department were the funds thereof 
sufficient, and is prohibited from being so used by section 6 of the act 
of August 23, 1912, 37 Stat., 414. 


Comptroller General McCarl to the Attorney General, June 3, 1922: 





I have your letter of June 1, 1922, requesting decision whether 
the appropriation of $500,000 made by the act of May 22, 1922, 42 
Stat., 543, to enable the Department of Justice to investigate and 
prosecute war frauds, is available for the expense of providing equip- 
ment for the offices of the War Contracts Division created in your 
department under the said appropriation, which is as follows: 





That for the investigation and prosecution of alleged frauds, either civil or 
criminal, or other crimes or offenses against the United States, growing out of 
or arising in connection with the preparation for or prosecution of the late 
war, to be available for the employment of counsel and other assistants, rent, 
and all other purposes in connection therewith, whether in the District of 
Columbia or elsewhere, there is appropriated, out of any money in the Treas- 
ury not otherwise appropriated, the sum of $500,000, to be expended in the dis- 
cretion of the Attorney General, and to remain available until June 30, 1923: 
Provided, That this appropriation shall not be available for rent of buildings 
in the District of Columbia if suitable space is provided by the Public Buildings 
Commission: Provided further, That not more than one person shall be em- 
ployed hereunder at a rate of compensation exceeding $10,000 per annum. 
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You enumerate items of proposed expenditures under the appro- 
priation as follows: 
floor coverings, working desks, typewriter desks, chairs, filing cases, and other 
furniture; typewriting machines, stationery; telephone and telegraph service, 
possibly light and power; possibly fuel; ice; etc., etc. 

You say that there is no money available for the purchase of this 
furniture under your current departmental contingent appropria- 
tion for “ Furniture and repairs,” and that the said appropriation 
for the coming fiscal year will all be needed for regular uses under 
estimates heretofore made. You say also that it is your purpose to 
purchase from the General Supply Committee all supplies needed 
for this new division except in case that committee can not furnish 
an acceptable article, and that failing in any instance to get what is 
needed from the committee you would purchase from contractors 
named in General Supply Committee schedules. Also that it will 
be the policy of your department to resell to the General Supply 
Committee from time to time such portion of this special equipment 
as is no longer needed in the War Contracts Division. 

Section 6 of the act of August 23, 1912, 37 Stat., 414, provides: 

That in addition to the apportionment required by the so-called antideficiency 
Act, approved February twenty-seventh, nineteen hundred and six (Statutes at 
Large, volume thirty-four, page forty-nine), the head of each executive depart- 
ment shall, on or before the beginning of each fiscal year, apportion to each 
office or bureau of his department the maximum amount to be expended there- 
for during the fiscal year out of the contingent fund or funds appropriated for 
the entire year for the department, and the amounts so apportioned shall not 
be increased or diminished during the year for which made except upon the 
written direction of the head of the department, in which there shall be fully 
expressed his reasons therefor; and hereafter there shall not be purchased 
out of any other fund any article for use in any office or bureau of any execu- 
tive department in Washington, District of Columbia, which could be purchased 
out of the appropriations made for the regular contingent funds of such 
department or of its offices or bureaus. 

The items which you propose to purchase from the appropriation 
made by the act of May 22, 1922, are all such as could be purchased 
out of the appropriation made for the regular contingent expenses 
of your department. Such purchases, therefore, are prohibited ab- 
solutely by section 6 of the act of August 23, 1912. The proposed 
expenditures are not for special equipment and special expenses 
needed for special purposes of the War Contracts Division, but are 
for ordinary furnishings, equipment, and supplies such as are in 
general use in your department, and therefore are covered by its 
contingent. appropriations. 

While the act of 1912 prohibits purchases of this character, the 
taking over by your department of furniture, supplies, etc., belong- 
ing to the Government and in the hands of the General Supply Com- 
mittee and depositing in the Treasury from this appropriation 
money to the value of the articles so taken over does not constitute 
a purchase within the meaning of the act of 1912, and there is no 
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legal objection to the use of the appropriation in that manner. Any 
purchase from outside dealers of any article, supply, or service 
which might be purchased from a contingent appropriation of your 
department would be contrary to the act of 1912 and therefore would 
be unauthorized. 

In so far as light, power, and fuel are concerned, it appearing 
that a Government building is to be occupied, such services presum- 
ably have been otherwise appropriated for. 

The telegraph and telephone service creates a doubt, by reason of 
a building being occupied separate from the department and thus 
involve a distinct extra expense. This may properly be payable 
under the appropriation for prosecution of frauds. The other items 
are such, however, that the separation from the department has no 
particular bearing, and they are for obtaining under the department 
appropriation. 


DAMAGES TO PRIVATE PROPERTY—DISTRICT OF COLUMBIA. 


The commandeering of a privately owned automobile by the police of the Dis- 
trict of Columbia, in the performance of their duty in the preservation of 
peace, is the exercise of a governmental function and does not render the 
District of Columbia liable for any damages to the automobile while in 

use in pursuit of an alleged violator of the law. 


Comptroller General McCarl to the President of the Board of Commissioners 

of the District of Columbia, June 3, 1922: 

There has been received your communication dated April 13, 1922, 
with the accompanying papers, wherein decision is requested as to 
whether the Commissioners of the District of Columbia are author- 
ized to reimburse the owner of an automobile for the damages sus- 
tained by it when commandeered by a member of the Metropolitan 
police force in an attempt to overtake and serve a warrant of arrest 
on a fleeing alleged violator of the law. 

As appears from the papers transmitted to you the question arises 
in connection with an automobile belonging to W. H. Turton which 
was commandeered February 21, 1922, while proceeding along Mas- 
sachusetts Avenue, between 13th and 14th Streets NW., in the city 
of Washington, by a member of the Metropolitan police force for 
the purpose of giving chase to and serving a warrant of arrest on an 
alleged violator of the law. During the pursuit Mr. Turton, in order 
to avoid a collison with a truck, swerved into the curb and into an 
unoccupied automobile parked there, damaging both machines. The 
amount of damage to Mr. Turton’s automobile was $45. The amount 
of damage to the machine standing at the curb does not appear. The 
Commissioners of the District of Columbia April 11, 1922, approved 
the claim submitted by the owner of the commandeered automobile 
for the damage to it and to the parked machine. The payment of 
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the damage to the parked machine to Mr, Turton is proposed on the 
ground that the owner thereof has a claim against him for the 
damage. 

The act of Feb. 22, 1921, 41 Stat., 1113, making appropriations 
for the District for the fiscal year 1922 included an item for “ dam- 
ages.” The corporation counsel of the District of Columbia expresses 
the opinion that the preservation of the public peace was purely a 
governmental function and that the municipality is not liable when 
the automobile of a private citizen is commandeered by a member of 
the police department in the performance of his duty. 

What may be the authority of the police officer to commandeer or 
his liability in the matter need not be determined. The item in the 
appropriation for “damages” makes the appropriation available 
only where there is a liability in the matter of the District of Colum- 
bia. There appears no liability of the District of Columbia under 
the facts in the present case, and the payment of the claim made is 
not authorized under the appropriation in question, 


REPAIRS TO LEASED BUILDINGS. 


Stipulations in a-lease that the Government shall be responsible for all operat- 
ing expenses approved by the Government officer in charge and that the 
premises shall be returned in the same condition as in which received, 
ordinary wear and tear, and damage by fire, explosion, and the elements 
excepted, do not obligate the Government to paint the interior of the 
leased buildings or to repair damages due to the reasonable and proper 
use of the property for the purposes for which leased. 


Comptroller General McCarl to the Director United States Veterans’ Bureau, 
June 6, 1922: 


1 have your letter of May 22, 1922, requesting decision whether 
you are authorized to incur an expenditure of approximately $15,000 
for extensive painting of the interior of hospital buildings leased 
from the city of St. Louis under lease dated December 10, 1921. You 
suggest that authority for the expenditure is covered by the pro- 
vision in the lease which reads: 


The lessee shall be entitled to the possession of said premises as of July 
1, 1921, and from and after that date shall be responsible for all the operating 
expenses of the premises approved by the Government officer in charge. 


You state that this provision is construed by the bureau as making 
the Government responsible for ordinary repairs and upkeep of 
the leased property as a part of the operating cost, and that such 
provision excepts this lease from the operation of the general rule 
that repairs to private property are not ordinarily a proper charge 
against the Government. 

I do not understand that such was the intent or effect of said pro- 
vision. Bearing in mind the fact that the premises had been occu- 
pied by the Government since July 1, 1921, under an instrument pur- 
porting to be a lease, but which was repudiated by the owner of the 
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property and later found by the Attorney General of the United 
States to be of no force or effect, and the further fact that it was 
the intent and purpose of the lease agreement entered into Decem- 
ber 10, 1921, to cover the period from July 1, 1921, since which date 
certain operating expenses, such as for heat, light, power, and water, 
had been incurred, and which in the absence of a stipulation to the 
contrary might be regarded as charges against the property, the 
meaning of the provision in question becomes apparent. As a fur- 
ther indication that the Government did not assume responsibility 
for ordinary repairs and upkeep the provision in the lease requir- 
ing the restoration and surrender of the premises in as good and in 
the same state and condition as when occupied by the lessee under 
this lease expressly excepts ordinary wear and tear and damages by 
fire, explosions, and the elements. 

You are advised, therefore, that the obligations of the Govern- 
ment with respect to repairs under this lease are not different from 
those assumed under the usual lease providing for the return of the 
premises in the same condition as when received, ordinary wear and 
tear and damage by fire, explosions, and the elements excepted. 

It must be assumed that these premises, which have been occu- 
pied continuously by the Government as a hospital since November, 
1918, were in a suitable condition for use and occupancy for the pur- 
pose for which leased, and it is reasonable to presume that if the 
present condition of the interior of the buildings is such as to re- 
quire painting it is due to ordinary wear and tear or damage from 
fire, explosion, or the elements. 

The lease gives the Government the right to make such alterations 
and improvements to and upon the premises as it may require, but 
the plain purpose of this provision was to give a right to, rather 
than to impose an obligation upon the Government, and, further- 
more, the renewal of a coat of paint would appear to be a repair and 
not an “alteration or improvement” within the meaning of that 
term as used in the lease. 

Upon the facts appearing the proposed expenditure is not author- 
ized. 


PROMOTION OF POSTAL CLERKS. 


A substitute clerk who resigned from the Postal Service prior to June 5, 1920, 
and was not reinstated until sometime after the date, i. e., was not in the 
service on June 5, 1920, is not entitled under the act of that date, 41 Stat., 
1049, as amended by act of March 1, 1921, 41 Stat., 1151, to credit for any 
military, naval, or substitute postal service rendered prior to his resigna- 
tion. 


Decision by Comptroller General McCarl, June 6, 1922: 


Eugene J. McGowan applied February 16, 1922, for a review of 
settlement No. P. 19 dated January 31, 1922, wherein the Post Office 
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Department Division of this office disallowed his claim for difference 
between salary as a clerk in a first-class post office at $1,800 per 
annum and at $1,400 per annum for the period since his appointment 
as regular clerk on May 18, 1921. 

It appears that claimant enrolled as a musician in the Naval Re- 
serve Force in June, 1917; that in March, 1919, he was relieved from 
active duty but not finally discharged; that he was appointed a 
substitute clerk in the New York Post Office April 1, 1919, resigned 
May 8, 1919, was reinstated March 25, 1920, appointed regular clerk 
April 18, 1920, resigned May 9, 1920, to take a four months’ cruise 
with the Navy; and that he was reinstated as a senior substitute May 
18, 1921, and appointed a regular clerk at $1,400 per annum on said 
date. 

Claimant bases his claim upon a provision in the act of June 5, 
1920, as amended by a provision in the act of March 1, 1921, 41 Stat., 
1151, relative to the counting of time served as a substitute or in the 
military or naval service for the purpose of promotion in the Postal 
Service. The provision as amended reads: 


That clerks in first and second class post offices and letter carriers in the 
City Delivery Service shall be divided into five grades as follows: First grade— 
salary, $1,400; second grade—salary, $1,500; third grade—salary, $1,600; fourth 
grade—salary, $1,700; fifth grade—salary, $1,800: Provided, That in the read- 
justment of grades for clerks at first and second class post offices and letter 
carriers in the City Delivery Service to conform to the grades herein provided, 
grade 1 shall include present grade 1, grade 2 shall include present grade 2, 
grade 3 shall include present grade 3, grade 4 shall include present grade 4, 
and grade 5 shall include present grades 5 and 6: Provided further, That here- 
after substitute clerks in first and second class post offices and substitute letter 
carriers in the City Delivery Service when appointed regular clerks or carriers 
shall have credit for actual time served on a basis of one year for each three 
hundred and six days of eight hours served as substitute, and appointed to the 
grade to which such clerk or carrier would have progressed had his original 
appointment as substitute been to grade one: Provided, That postal employees 
and substitute postal employees who served in the military, marine or naval 
service of the United States during the World War and have not reached the 
maximum grade of salary shall receive credit for all time served in the military, 
marine or naval service on the basis of one day’s credit of eight hours in the 
Postal Service for each day served in the military, marine or naval service and 
be promoted to the grade te which such postal employee or substitute postal 
employee would have progressed had his original appointment as substitute 
been to grade one: And provided further, That clerks in first and second class 
post offices and letter carriers in the City Delivery Service shall be promoted 
successively after one year’s satisfactory service in each grade to the next 
higher grade until they reach the fifth grade. All promotions shall be made 
at the beginning of the quarter following one year’s satisfactory service in 
the grade. 


This office has held in all cases coming before it that the provision 
of law in question has no application to a postal employee who was 
not in the service either as a substitute or regular on June 5, 1920. 
See also decision dated April 12, 1921, 27 Comp. Dec., 887, that 
(quoting from the syllabus) : 

The provision in the act of March 1, 1921, 41 Stat., 1151, amending the act 


of June 5, 1920, 41 Stat., 1049. and effective from date of the earlier act, so 
as to allow postal employees and substitute postal employees credit for time 
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served in the military, marine, and naval forces of the United States during 
the World War in determining the various grades as fixed by the earlier act 
to which they are entitled to be promoted, relates only to employees who were 
in the Postal Service on June 5, 1920, as regular or substitute clerks in first or 
second class post offices or as regular or substitute letter carriers in the City 
Delivery Service who had not on June 5, 1920, already reached the maximum 
grade authorized by the act. 

In the case here presented the employee was not in the Postal Serv- 
ice in any capacity on June 5, 1920, having resigned therefrom May 
9, 1920, and was not reinstated therein until May 18, 1921. The 
question as to the reason or cause for his resignation is not material, 
the essential fact being that he was not in the Postal Service on June 
5, 1920. See also my decision of January 4, 1922, 1 Comp. Gen., 340, 
in which it was held that if a postal employee was separated from 
the service for any purpose other than to enter the active military or 
naval service during the late war his subsequent reinstatement is 
governed by the ordinary requirements of civil service laws and 
regulations and that he can not demand as a matter of right, creait 
for any time served prior to the date of such reinstatement. The 
effect of said decision is that substitute service rendered prior to a 
complete separation from the Postal Service can not be credited in 
determining the employee’s right to promotion after reinstatement. 

Upon a review of the matter no differences are found and the 
settlement of January 1, 1922, is sustained. 


CONTINUOUS AIR VOYAGES FOR TRAVEL-EXPENSE PURPOSES. 


Travel by an Army officer under orders to proceed by airplane to a certain 
station for temporary duty and upon its completion to return in the same 
manner is not travel for a continuous voyage for travel-expense purposes, 
the time spent at the temporary station is not the delay in a continuous 
voyage that Army regulations contemplate, and the officer is not entitled to 


reimbursement for expenses incurred during the time he is at the temporary 
station. 


Comptroller General McCarl to Maj. Carl Halla, United States Army, June 8, 

1922: 

There has been received your request of May 20, 1922, for decision 
whether you are authorized to pay voucher therewith transmitted, 
stated in favor of Capt. Burdette S. Wright, Air Service, United 
States Army, for expenses of subsistence while on temporary duty at 
McCook Field, Dayton, Ohio, pursuant to orders of the Chief of Air 
Service, dated April 26, 1922, addressed to Captain Wright, as fol- 
lows: 

1. Under authority contained in paragraph 742, Army Regulations, you will 
proceed, by airplane, from this city, to McCook Field, Dayton, Ohio, so as to 
arrive there on or about Monday, May 1, 1922, on temporary duty for the pur- 
pose of inspecting equipment at that place with a view to making recommenda- 


tions for experimental production during the year, and return upon completion, 
by airplane, to your proper station, Washington, D. C. 
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2. Payment of actual and necessary expenses not to exceed eight ($8.00) 


dollars per day, under the provisions of paragraph 12804, Army Regulations, is 
authorized. 


3. The travel directed is necessary in the military service, and is a proper 
charge against the appropriation Air Service 1020 P 2173 A 2. 


The voucher shows that the officer left Bolling Field, Washington, 
D. C., May 1, arrived McCook Field same day; left McCook Field 
May 11, arrived Columbus, Ohio, same day; left Columbus May 12 
and arrived at Bolling Field same day. Reimbursement of ex- 
penses of subsistence totaling $76.40, May 1 to 12, inclusive, is 
claimed. The distance traveled for mileage purposes is 1,118 miles 
and had travel been in a mileage status the officer would have been 
entitled to 4 cents per mile and transportation, $44.72. The act of 
July 11, 1919, 41 Stat., 109, provides: 


That hereafter actual and necessary expenses only, not to exceed $8 per day, 
shall be paid to officers of the Army and contract surgeons when traveling by 
air on duty without troops, under competent orders, 


Paragraph 12803, Army Regulations (added by C. A. R. 91, dated 
July 29, 1919), after paraphrasing the statute, contains the follow- 
ing provisions : 

An itemized statement of such expenses will be filed with each voucher for 
payment, using the following as a basis of what is allowable: 


a. The cost of transportation for self and baggage to and from the landing 
field. 


b. During a necessary delay in a continuous voyage, the actual cost of meals, 
lodging, baths, fees not to exceed 50 cents per day, transfer of self and baggage 
to and from the landing field, and fees to porters for handling baggage. 


The statute provides for the payment of actual and necessary 
expenses when traveling by air, and the regulations determine that 
cost of meals, lodging, baths and fees (i. e., tips) are actual and 
necessary expenses only during a necessary delay in a continuous 
voyage. The question is therefore whether, under the officer’s or- 
ders to temporary duty at McCook Field “ for the purpose of inspect- 
ing equipment at that place” the performance of the duties directed 
was a necessary delay in a continuous voyage. 

It has been held that orders worded substantially as in this case, 
involving mileage, are two separate and distinct orders to travel. 
1 Comp. Dec., 29. The primary purpose of the order was to secure 
the performance of the duty directed; that duty, so far as the order 
indicates, might have required the officer’s presence at McCook 
Field indefinitely and limiting it to 11 days did not affect its char- 
acter with respect to the right to travel expenses under the enactment. 
The travel, whether by air or by rail, is merely incidental to the 
performance of the duty, and the allowance at a temporary duty 
station is not dependent upon mode of arrival at and departure from 
the temporary duty station. 

An officer of the Army subsists himself whether at a permanent 
or temporary station. In addition to the statute here considered 
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provision is made for mileage when traveling without troops, and 
for reimbursement of actual and necessary expenses incurred when 
traveling on duty in connection with the National Guard. The pro- 
vision in the act of July 11, 1919, primarily for the benefit of Air 
Service officers, was not intended to place those officers on a more 
advantageous footing than other officers of the Army with respect 
to subsistence when in the performance of temporary duty away 
from their permanent stations. Travel by air is not travel under the 
mileage laws, 25 Comp. Dec., 234; the statute was intended to pro- 
vide for such expenses only as are incidental to travel by airplane, 
and (so far as subsistence is concerned) in the language of the regu- 
lation, only “ during a necessary delay in a continuous voyage.” The 
“necessary delay” contemplated by the provision is delay caused 
by the mode of travel. An arrival at a destination point is not a 
stop to be classed delay, but is a stop to perform duty and is not 
within the provisions of the enactment. 

As the trip from Washington to McCook Field and return con- 
sisted of two separate and distinct voyages, the performance of tem- 
porary duty at McCook Field not being a “delay in a continuous 
voyage,” you are not authorized to pay the voucher herewith re- 
turned. 


SUBSISTENCE—CIVILIAN EMPLOYEES OF WAR DEPARTMENT IN 
TRAVEL STATUS. 


The act of June 30, 1921, 42 Stat. 68, providing for the payment of a per diem 

allowance, not to exceed $4, in lieu of subsistence, to employees of the War 
Department traveling on official business outside of the District of Colum- 
bia and away from their designated posts, is exclusive with respect to the 
expenses of employees involved, and precludes the allowance of actual ex- 
penses of subsistence to such employees. 


Comptroller General McCarl to the Secretary of War, June 9, 1922: 


I have your letter of June 5, 1922, as follows: 


Your decision is requested in the following case: 

An employee of the office of the Secretary of War was sent to New York 
under the following order: 

“Marcu 28, 1922. 

“William A. King, chief telegrapher, will proceed from Washington, D. C., 
to New York City, for temporary duty in connection with the claim of the 
Thompson-Starett Company, and upon completion thereof will return to his 
proper station at Washington, D.:C. 

“The Quartermaster Corps of the Army will furnish the necessary transpor- 
tation and Pullman accommodations, and Mr. King will be allowed reimburse- 
ment of actual expenses for subsistence and lodging at not to exceed $5.00 per 
diem while en route and while on this temporary duty. The travel enjoined is 
necessary in the public service. 

“The supplies and services to be obtained by this instrument are authorized 
by, are for the purpose set forth in, and are chargeable to the appropriation for 
‘Armament of fortifications (C),’ act of June 16, 1921, O. P. J. 2051, contract 
P 8729-930-E, the available balance of which is sufficient to cover cost of same. 


“JoHN W. WEEKS, 
“ Secretary of War.” 
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This employee is still in New York City performing certain auditing work, at 
the completion of which he is to return to his regular duty in the department in 
Washington, and it is probable that this auditing work will last for several 
weeks more. 

It was desired and intended by the department that under the above-quoted 
order Mr. King would be reimbursed for his expenses during the whole period 
of this temporary duty in New York, not to exceed $5 per diem limit fixed by 
law. He informs the department to-day, however, that the disbursing officers 
of the Finance Service have advised him that he can not be paid more than 
$1.50 a day after his first 30 days’ stay at New York City. This advice is based 
upon paragraph 733 of the Army Regulations. 

I would like to be advised if under the terms of the above-quoted order Mr. 
King can not be paid his actual expenses, not to exceed $5 per day, until he 
completes this audit work at New York City. The limitation of $10 per day 
after the first thirty days of temporary duty in any one place is by Army regu- 
lation limited to “ civilians in the employ of any branch of the military service.” 
Mr. King is not an employee in the military service, but is one ef the regular 
force of the office of the Secretary of War and the work which he has been sent 
to New York to do, that of auditing certain accounts, pertains to a claim which 


is being administratively handled in the office of the Secretary of War in’ Wash- 
ington. 


The act of June 30, 1921, 42 Stat., 68, making appropriations for 
the support of the Army for the fiscal year 1922, provides as follows: 

For all contingent expenses of the Army not otherwise provided for * * *; 
to be expended on the approval and authority of the Secretary of War, and for 
such purposes as he may deem proper, including the payment of a per diem 
allowance not to exceed $4, in lieu of subsistence, to employees of the War 
Department traveling on official business outside of the District of Columbia 
and away from their designated posts, * * *. 

The position of the chief telegrapher is a statutory position in the 
War Department provided for in the act of March 3, 1921, 41 Stat., 
1277. 

It is well settled that an appropriation for a specific purpose is 
available for the purpose to the exclusion of any other appropria- 
tion which might have been available in the absence of specific pro- 
vision. See 17 Comp. Dec., 910. 

Since the appropriation quoted is specifically made available for 
the payment of a per diem allowance to employees of the War De- 
partment traveling on official business outside of the District of 
Columbia, such allowance can only be paid from that appropriation. 

In 24 Comp. Dec., 4, it was held, quoting the syllabus, that— 


Where an appropriation act contains a provision for the payment of a certain 
per diem in lieu of subsistence such provision is exclusive with respect to the 
expenses of employees involved, and precludes the allowance of actual expenses 
of subsistence of such employees. 


For the reasons hereinbefore given the travel order quoted in your 
letter does not create a charge on the appropriation named in the 
order, but the order is competent to put the employee in a travel 
status so as to charge the appropriation for contingent expenses of 
the Army. 

You are advised that if the travel order is amended to conform to 
the provisions of the statute the employee in question will be entitled 
to $4 per diem in lieu of subsistence while in a travel status. The 
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amount already paid in excess of $4 per diem should be deducted 
from the amount due the employee for the period subsequent to that 
for which he has been paid. 


MEDICAL TREATMENT—OSTEOPATHY. 


Osteopathic treatment procured, without specific or general authority, by a 
retired first sergeant while on active duty as a military instructor at a 
college is not such medical treatment as is authorized to be procured from 
private physicians by officers and men of the Army when on duty where 
the m@dical service of the Army is not available. 


Decision by Comptroller General McCarl, June 10, 1922: 

The settlement No. W-825816, dated April 19, 1922, has been 
reviewed as to the disallowance of the claim of C. A. Griffin, doctor 
of osteopathy, suite 360, Capital National Bank Building, Lansing, 
Mich., for payment for service in the line of his calling rendered 
to First Sergt. Charles H. Robinson, United States Army, retired, 
while on active duty, pursuant to orders, at the Michigan Agricul- 
tural College, under section 40—-b of the national defense act, 41 
Stat., 777. 

While so on active duty Sergeant Robinson became indisposed, and 
there being no medical officer of the Army or medical facilities of 
the Army at the place where he was on duty the services of the 
claimant were procured, whether on the soldier’s own initiative or 
that of his commanding officer does not appear. 

Claimant is a doctor of osteopathy, practicing his calling at Lan- 
sing, Mich., and his claim was disallowed on the adverse recommen- 
dation of the War Department that the services rendered did not 
constitute “ medical care and treatment” within the meaning of the 
appropriation for this purpose. This review is for the purpose of 
determining the correctness of that action. 

Medical care and treatment of oflicers and enlisted men of the 
Army is not one of the allowances or perquisites specifically named 
by statute. The organization of the Army includes a Medical De- 
partment and in its origin was primarily for furnishing medical 
care and treatment to officers and enlisted men of the Army. Para- 
graph 1386 of Army Regulations, 1913, provides in part: 






The Medical Department is charged * * * with the duty of caring for 


the sick and wounded * * * and furnishing all medical and _ hospital 
ee. 











The annual appropriation acts for the Army for many years have 
contained a provision, under “ Medical and Hospital Department” 
(currently 42 Stat., 87), as follows: 

* * * for medical care and treatment not otherwise provided for, in- 
cluding care and subsistence in private hospitals, of officers, enlisted men, and 
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civilian employees of the Army, of applicants for enlistment, and of prisoners 
of war and other persons in military custody or confinement, when entitled 
thereto by law, regulation, or contract: Provided, That this shall not apply to 
officers and enlisted men who are treated in private hospitals or by civilian 
physicians while on furlough; * * *, 


This appropriation is available for the payment for civilian 
medical services when Army medical personnel or facilities are not 
available for enlisted men who are entitled by regulation to the 
medical facilities of the Army. Paragraph 1476, Army Regulations, 
provides in part: 


When medical treatment, including medicine, nursing,. and hospital care, is 
required by an officer, [or] an enlisted man, on duty with any command or 
detachment * * * and can not otherwise be had, the commanding officer 
may employ the necessary civilian service to furnish the same, and just ac- 
counts therefor will be paid by the Medical Department. When * * * the 
enlisted man is on duty where there is no officer, he * * * may arrange 
for the required service. * * * Treatment of chronic complaints by a 
specialist will not be paid for unless authority to employ such specialist has 
been obtained from the Surgeon General. 


The service here authorized to be procured is a service in lieu 
of the Army medical service not available. Practitioners of oste- 
opathy are not appointed in the Medical Corps of the Army and 
osteopathic treatment is not furnished by the Medical Department 
of the Army. It is only medical care and treatment of a kind or 
character furnished by the Medical Department of the Army that 
is authorized by the regulation without the prior approval of the 
Surgeon General—the equivalent of the service which the Govern- 
ment furnishes through the Medical Department. Treatment other 
than that must, under the regulations, be authorized in advance by 
the Surgeon General before the Government is obligated to pay 
therefor, that he may determine the necessity therefor and whether 
existing Army facilities may supply adequate treatment. 

The services in this case were procured without the prior au- 
thorization of the Surgeon General, and that official reports that 
“had it been applied for, with an estimate of its probable cost at 
$270 for a disability diagnosed as ‘occipital neuralgia, congestive 
headache, cervical arthritis,” recommendation would likely have been 
submitted for the transfer of Sergeant Robinson to an Army hos- 
pital for observation and treatment, or for his relief from active 
duty”; that is, proper treatment might have been provided by 
existing and available Army medical facilities had request been 
made in the manner provided by the regulations for authority to 
procure the treatment furnished by claimant. 

As it appears that the services here in question were procured 
without either specific or general authority, the action heretofore 
taken must be and is sustained. 
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SUBSISTENCE—ENLISTED MEN OF NAVY. 


Leave of absence granted an enlisted man of the Navy is terminated by acts 

of his commanding officer assuming jurisdiction over him while sick at 
home and putting him under the care of Navy medical officers, notwith- 
standing no official record is made of such action, and he is entitled, when 


he subsisted himself, to payment of the prescribed subsistence allowance 
from that time until his discharge. 



















Decision by Comptroller General McCarl, June 10, 1922: 

Alvin E. Duddeck applied April 12, 1922, for revision of settle- 
ment N-247791, dated January 18, 1922, disallowing his claim for 
subsistence and medical expense incurred while on leave from May 
31 to September 23, 1921. 

It appears that claimant was taken sick while at his home in Buf- 
falo, N. Y., on leave of absence from the U. S. S. Arizona, which 
leave would have expired on May 31, 1921, but upon request was 
extended one week. On June 11, 1921, he was visited by the com- 
manding officer and medical officer of the Navy recruiting station, 
Buffalo, N. Y., who found him too ill to be removed to the naval hos- 
pital; that he was informed by said commanding officer that he had 
been detached from his ship and was under his command; that claim- 
ant remained at his home and was regularly visited by naval medi- 
cal officers until September 23, 1921, when he was discharged pur- 
suant to medical survey. 

The claim is for reimbursement for medical expenses incurred 
prior to June 11, 1921, when the medical officer took charge of claim- 
ant, and for subsistence allowance from date of expiration of leave 
until date of discharge. 

Since an enlisted man in the Navy is not entitled to reimburse- 
ment for medical expenses incurred while on leave claimant is not 
entitled to reimbursement for such expense prior to June 11, 1921, 
and the disallowance of that item was properly made. 

The Bureau of Navigation states that their records fail to show 
that Duddeck’s regular leave was changed to sick leave, and: as the 
record stands he was on ordinary leave to date of discharge. 

Although no formal action was taken by the authorities placing 
claimant on sick leave, yet the authority exercised by the command- 
ing officer of the naval station putting him under care of the medical 
officer was such assumption of naval authority as to terminate -his 
leave status. A discharge by medical survey presumes a status 
other than ordinary leave—a status of naval authority in which the 
man is on the sick list, either in hospital or otherwise, under the care 
or observation of naval medical authority. Such status is duty 
status so far as it affects the Government’s obligation to subsist the 
man. In that sense claimant was in duty status when discharged 
by medical survey on September 23, 1921, and the only logical con- 





























































































































DECISIONS OF THE COMPTROLLER GENERAL. 733 


clusion is that such status began when the naval officers visited him 
at his home on June 11, 1921, and informed him that he had been 
transferred from his ship and was under their command and care. 
There is nothing in this to indicate that they acted otherwise than 
within the scope of their authority, and from that date until dis- 
charged his status was the same, so far as it affects the Government’s 
obligation for subsistence and medical care, as it would have been 
if he had been taken to a hospital. 

Claimant’s status should be determined as a matter of fact, and 
certainly his rights to an allowance should not be defeated by mere 
failure of the administrative authorities to make a proper record 
of his status. Accordingly, I am of opinion that claimant’s status 
from June 11 to September 23, 1921, 105 days, entitled him to sub- 
sistence and medical care at Government expense, and that having 
subsisted himself during that period he is entitled to the prescribed 
allowance at $2.50 per day, or $262.50. 

The settlement is modified and $262.50 certified due claimant. 


VOCATIONAL TRAINING ALLOWANCES—PAYMENT IN ADDITION 
TO, FOR SERVICES. 


Any incidental service which may be rendered to the United States in the 
course of vocational training by a vocational trainee of the Veterans’ 
Bureau receiving a maintenance allowance is included in the training and 
covered by the compensation allowed therefor, and payment of additional 
compensation by way of appointment or employment in the service in 
which the training is to be received is unauthorized. 


Comptroller General McCarl to the Director of the United States Veterans’ 

Bureau, June 12, 1922: 

I have your letter of May 13, 1922, requesting decision as to the 
authority of the United States Veterans’ Bureau, upon request. of the 
Department of Agriculture, to deduct from the maintenance allow- 
ance of certain vocational trainees the amount of salary paid to them 
by the Forest Service for a period during which they also received 
their maintenance allowance as vocational trainees. 

It appears that these trainees were receiving vocational training 
in the University of Montana Forest School. The school had ar- 
ranged with the district forester of the California district of the 
Forest Service for summer employment for its students, including 
these vocational trainees, without advising the district forester of the 
vocational rehabilitation status of the trainees, who were accordingly 
employed and paid by the Forest Service, as were all other students, 
until notice of their trainee status was received by that service, 
whereupon salary payments to them were discontinued, and they 
were called upon by the Forest Service to refund the payment which 
had been made to them. Some have refunded the money, but others 
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have not, and your bureau has been requested to deduct amounts not 
refunded from the maintenance allowance oi the respective trainees. 

The Federal] Board for Vocational Education issued Instruction 
No. 6, dated August 1, 1919, referring to an Executive order opening 
the Federal civil service to test vocational trainees and train them 
for Federal service. The instructions provide that men being so 
tried out or trained will receive no remuneration from the Govern- 
ment other than the sums paid them by the Federal Board for Voca- 
tional Education under the vocational rehabilitation act. 

Under date of May 16, 1921, the Assistant Director for Vocational 
Rehabilitation advised the district vocational officer that an ar- 
rangement by which trainees in this school might be admitted to the 
Forest Service for summer vacation employment upon the same 
salary basis as other students of the school could not be made, citing 
the instruction of August 1, 1919, in suppert of his refusal to sanc- 
tion the plan which apparently had been proposed by the district 
vocational officer in a letter of April 12, 1921. Notwithstanding 
this refusal the dean of the school arranged for summer employment 
of the trainees in the Forestry Service on the same salary basis as 
other students of the school. Whether the school or the trainees had 
been advised of the adverse ruling does not appear. 

It is clear that summer employment of its students in the Forest 
Service was arranged by the school as part of their education and 
training in forestry. The summer employment of the vocational 
trainees thus became part of the vocational training which they 
were receiving at the hands of the Federal Board for Vocational 
Education. The vocational rehabilitation act and the regula- 
tions of the board fix the compensation which vocational trainees 
may receive from the United States while in training. Any in- 
cidental service which may have been rendered to the United 
States in the course of vocational training as part of that training 
is included in the training and covered by the compensation allowed 
therefor. Payment of additional compensation by way of appoint- 
ment or employment in the service in which the training is to be 
received is unauthorized by law and is prohibited by the board’s 
circular of instruction hereinbefore referred to. 

The fact that service is said to have been rendered under what 
purported to be a competent employment in the Forest Service is 
not material. Assuming that the employment was otherwise lawful 
and proper, the service to be rendered was a matter of vocational 
training, compensation for which is governed by law and regulations 
and can not be changed or added to by administrative action. 

You are authorized and it is your duty to comply with the request 
of the Department of Agriculture that the salary erroneously paid 
to these trainees be deducted from their maintenance allowance 
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and restored to the appropriation from which the erroneous pay- 
ments were made. 


CONDEMNATION PROCEEDINGS—ANACOSTIA PARK. 


The institution of condemnation proceedings and the payment into court regis- 
try, pursuant to the order of the court, of a sum of money for the protection 
of the claimants in accordance with the act of July 11, 1919, 41 Stat., 99, 
100, obligated the appropriation for the reclamation and development of 
Anacostia Park made by the said act, and the funds so deposited can not 
thereafter be withdrawn and replaced by funds from a later appropriation. 


Comptroller General McCarl to Maj. M. C. Tyler, United States Army, June 

15, 1922: 

There was received June 12, 1922, your request of June 8, 1922, for 
decision whether the amount paid into the registry of the Supreme 
Court of the District of Columbia under the appropriation “Anacostia 

lyer an ats,’ at. ursuant to the act of Ju “ 

Riy d Flats,” 41 Stat., 99, p t to th t f July 11, 1919, 
41 Stat., 100; decision of the Comptroller of the Treasury of July 9, 
1920, 94 MS. Comp. Dec., 84; and order of court; for the protection 
of claimants in condemnation proceedings in connection with the 
reclamation and development of Anacostia Park, may be replaced 
by funds in the same amount appropriated in later acts. 

The purpose of the proposed exchange of funds is to return the 
amount, $27,000, to the appropriation from which paid and which under 
administrative determination is available for the reclamation of that 
portion of the original park project set aside for use as a military 
reservation by a provision in the act of June 5, 1920, 41 Stat., 954; 
later funds appropriated for the Anacostia Park not being available 
for the reclamation of this portion of the original project, although 
available for the purchase of the lands involved in the condemnation 
proceedings. The act of July 11, 1919, 41 Stat., 100, under “Anacostia 
River and Flats,” provides: 

That whenever the Secretary of War, in pursuance of authority conferred on 
him by law, causes proceedings to be instituted for the acquirement by con- 
demnation of any lands, easements, or rights of way needed for the said work, 
the United States, upon the filing of the petition in any such proceedings, shall 
have the right to take immediate possession of said lands, easements, or rights 
of way to the extent of the interest to be acquired and to proceed with such 
public works thereon as have been authorized by Congress: Provided further, 
That certain adequate provisions shall have been made for the payment of just 
compensation to the party or parties entitled thereto, either by previous appro- 
priation by the United States or by the deposit of moneys or other form of secur- 
ity in such amount and form as shall be approved by the court in which such 
proceedings shall be instituted. The respondent or respondents may move at 
any time in the court to increase or change the amounts or securities, and the 
court shall make such order as shall be just in the premises and as shall ade- 
quately protect the respondents. In every case the proceedings in condemna- 
tion shall be diligently prosecuted on the part of the United States in order that 
such compensation may be promptly ascertained and paid. 

The payment was made into the registry of the court July 19, 


1920. The provision of law ,contemplates the acquisition by the 
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United States of the right of occupancy of the property involved 
upon filing the petition for condemnation and payment of the amount 
fixed by the court into the registry; the subsequent proceedings are 
for determination of the value of the property and the division of 
the proceeds among the owners, if more than one. Should any bal- 
ance remain it will be deposited into the Treasury of the United 
States for such disposition as may be required by law. 

The proposed action, reduced to its simplest terms, is the equiva- 
lent of a refund by or on behalf of a former owner or owners of 
property of the United States of an amount heretofore paid to him 
or them to be restored to the appropriation under which paid, and 
the payment to such former owner or owners of the amount involved 
from a current and available appropriation. The impropriety of 
this latter procedure is obvious; it is, however, no different where 
the former owners have compelled the institution of condemnation 
proceedings, the payment of an amount into the registry of the court, 
and have not diligently prosecuted their case to a final adjudication. 

It has been held with respect .o annual appropriations, 21 Comp. 
Dec., 870, that the institution of proceedings for condemnation of 
land within the year the appropriation is available for obligation, 
obligates the appropriation, which continues available for the pay- 
ment of the award ‘n such case until carried to the surplus fund. 

The funds in this case have been expended by the United States; 
they are now in the custody of the court for distribution to the 
former owners of the property in accordance with the award to be 
made, any balance remaining thereafter to be deposited into the 
Treasury of the United States. 

You are accordingly informed that you are not authorized to make 
the exchange of funds proposed. 


PAY OF OFFICERS OF NAVAL RESERVE FORCE WHILE AWAITING 
ORDERS. 


An officer of the Naval Reserve Force continued on active duty within the intent 
and for the purposes of the act of June 4, 1920, 40 Stat., 834, is entitled to 
active-duty pay while awaiting orders at his home, under orders to do so, 
for time necessarily incident to placing him upon other active duty or his 
release from all active duty, in the absence of facts justifying a finding 
of a detachment in fact for pay purposes. 


Comptroller General McCarl to the Secretary of the Navy, June 15, 1922: 

I have your letter of May 27, 1922, requesting decision whether 
officers of the Naval Reserve Force, on active duty with the Navy, 
ordered to their homes to “await orders” are entitled to receive pay 
during the period they are at their homes under such orders. 

The act of July 1, 1918, 40 Stat., 712, provides: 


Members of the Naval Reserve Force when employed in active service, ashore 
or afloat, under the Navy Department shall receive the same pay and allow- 
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ances as received by the officers and enlisted men of the Regular —~ of the 
same rank, grades, or ratings and of the same length of service * 

The act of August 29, 1916, 39 Stat., 588, provides that enrolled 
members of the Naval Reserve Force may be required to perform 
“active service in the Navy,” and the act of June 4, 1920, 41 Stat., 
834, provides that within limitations therein prescribed officers of 
the Naval Reserve Force “may, with their own consent, be con- 
tinued on active duty ashore and afloat.” 

The terms “active service” and “active duty” as they occur in 
these statutes contemplate a duty status for pay purposes correspond- 
ing to that of active-list officers of the Regular Navy, one of the forms 
of which duty is that of waiting orders at a place designated in the 
orders to such duty, including at the home of the officer, and for such 
duty a reserve officer is entitled to the corresponding pay and allow- 
ances of an officer of the Regular Navy serving upon waiting-orders 
duty under similar circumstances. 

You are advised, therefore, that a reserve officer “ continued” on 
active duty within the intent and for the purposes of the act of June 
4, 1920, is entitled to active-duty pay while waiting orders at his 
home under orders to do so for time necessarily incident to the plac- 
ing of him upon other active duty or his release from all active duty, 
or at least for such time prior to an express detachment from such 
waiting-orders status, as the facts would not justify the finding of a 
detachment in fact for pay purposes. It evidently was not the intent 
of the Congress in its authorization for the continuance of these 
reserve officers on active duty, with consequent full pay, that they 
should be retained unnecessarily at their homes in a waiting-orders 
status any longer than administratively necessary for reassignment 
to other active duty or release from all active duty. 


MILEAGE—TERMINATION OF TEMPORARY APPOINTMENT IN NAVY. 


The effective date of orders terminating a temporary appointment as an officer 
in the Navy can not after their execution be changed to a later date so as 
to permit the receipt of mileage for travel to his home and pay for the 
time occupied by such travel performed after the officer had been sepa- 
rated from the service. 


Decision of Comptroller General McCarl, June 15, 1922: 

Jesse W. Boisseau, former ensign (temporary), United States 
Navy, applied May 28, 1922, for revision of settlement N-260998, 
dated May 1, 1922, disallowing his claim for mileage and for pay 
for period from November 29 to December 5, 1921. 

On October 21, 1921, the Secretary of the Navy, by direction of 
the President, issued the following order revoking claimant’s appoint- 
ment as aneoflicer in the United States Navy: 
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1. You are hereby detached from duty on board the U. 8S. S. Allegheny and 


from such other duty as may have been assigned you; will proceed to your home 
and await orders. 


2. Immediately upon your arrival home you will report your local address 


in full and the date of your arrival to the Bureau of Navigation. See article 
135, Navy Regulations, 1920. 


8. Your temporary appointment as an officer in the U. 8. Navy will, by 
direction of the President, be revoked, effective 28 November, 1921. Upon that 
date your connection with the naval service will terminate. 

4. Please acknowledge receipt to the Bureau of Navigation. 

Indorsement shows that these orders were delivered and claimant 
detached on board the U. S. S. Allegheny at Key West, Fla., on 
November 28, 1921. He commenced to travel on the next day, Novem- 
ber 29, and arrived at his home, Warrensburg, Mo., on December 
5, 1921. 

In letter to claimant, dated January 5, 1922, the Secretary of the 
Navy stated that: 


In view of the fact that you were not detached from duty on the U. S. S. 
Allegheny until November 28, 1921, in accordance with your orders of October 
21, 1921, the revocation of your appointment will be considered effective on 
Fs pa coma 1921, the date of your arrival home, instead of on 28 November, 

Claimant’s right to the pay and mileage in question depends on 
whether he was an officer in the Navy when the travel was performed. 

It is a well-recognized principle or rule of law that an executed 
discharge of an officer, legally authorized and issued by competent 
authority, can not be revoked unless obtained by fraud. The law, 
section 8 of the act of May 22, 1917, 40 Stat., 86, authorized the 
President to terminate temporary appointments of officers in the 
Navy. Pursuant to that authority the orders of October 21, 1921, 
were issued revoking claimant’s appointment on November 28, 1921. 
When the order was received by claimant and he was detached from 
duty pursuant thereto the revocation was accomplished and claim- 
ant legally divested of his office of temporary ensign in the Navy. 
The revocation thus accomplished of claimant’s temporary office 
can not be withdrawn by any authority. See Montgomery v. United 
States, 19 Ct. Cls., 370. 

By the revocation claimant’s status as an officer in the Navy ceased 
on November 28, 1921, and the action of the Secretary in letter of 
January 5, 1922, purporting to make the revocation effective on 
December 5, 1921, is without effect. Accordingly, not being an 
officer in the Navy when the travel in question was performed, claim- 
ant acquired no right to mileage therefor; nor is he entitled to pay 
after revocation of his appointment on November 28, 1921. See 26 
Comp. Dec., 712, 970. 

_Upon this review the settlement is sustained. 
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PAYMENTS BY ARMY DISBURSING OFFICERS ON FRAUDULENT 
VOUCHERS. 


Disbursing officers of the Army will not be relieved by the General Accounting 
Office of responsibility for erroneous payments made by them upon fraudu- 
lent vouchers certified by their commanding officers, although the disburs- 
ing officers may be innocent of participation in or knowledge of the fraud. 

Decision by Comptroller General McCarl, June 16, 1922: 

C. N. Cecil, captain, P. S., retired, applied April 14, 1922, for re- 
view of settlement No. 69936, dated December 20, 1921, War Depart- 
ment Division, this office, wherein credit was disallowed in his ac- 
count for $90, on account of duplicate payment of reenlistment bonus 
to Pvt. Charlie M. Martin on voucher No. 106, October, 1920. 

It appears that Charlie M. Martin, serial No. R-1328107, was dis- 
charged from the Second Company, Coast Artillery Corps, coast 
defenses of Cape Fear at Fort Caswell, N. C., May 9, 1920; that 
he reenlisted August 6, 1920, and was properly paid in cash, August 
7, 1920, the $90 reenlistment bonus authorized by section 27, Army 
reorganization act of June 4, 1920, 41 Stat., 775, by Capt. E, M. 
Hukie, disbursing officer at Fort Oglethorpe, Ga. On October 10, 
1920, a man enlisted at Fort Thomas, Ky., under the name of Charlie 
M. Martin, under the same serial number, and also claiming prior 
service with Second Company, Coast Artillery Corps, coast defenses 
of Cape Fear, May 10, 1919, to date of discharge May 9, 1920. 
The payment of the $90 reenlistment bonus was made to this man 
by Captain Cecil by check No. 917, dated October 16, 1920. 

The claimant states that the Charlie M. Martin who reenlisted at 
Fort Thomas, Ky., must have had the discharge of the real Charlie 
M. Martin. While not denying that the payment made by him was 
erroneous, he requests that the disallowance be set aside and that he 
be relieved from responsibility, as the payment was based on facts 
of which he had no knowledge, it being made on a voucher certified 
by a company commander. 

It is apparent that by misrepresentation a false voucher has been 
certified by the commanding officer and that payment of an amount, 
which the Government was under no legal obligation to pay, was 
made by the claimant as disbursing officer. 

It does not appear that he knew of the real facts in this case, or 
that there was anything on the voucher to put him on guard, or that 
he was negligent in not discovering the fraudulent enlistment. How- 
ever, no general appropriation can be considered as available for a 
payment based on a fraudulent transaction, and this office can not 
relieve a disbursing officer who has paid a fraudulent voucher, al- 
though innocent of participation in or knowledge of the fraud. 23 
Comp. Dec., 319; MS. Comp. Gen., May 26, 1922, to the Secretary of 
the Treasury. 
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Upon review of the matter no differences are found and the dis- 
allowance is sustained. 
















LEAVE OF ABSENCE TO POSTAL EMPLOYEES IN QUARANTINE. 





As the sick leave granted under the act of June 5, 1920, 41 Stat., 1052, to em- 
ployees of the Postal Service, is authorized only upon satisfactory evidence 
of illness of the employee, and no provision is made for leave while under 
quarantine, leave granted for that reason to employees who are not per- 
sonally ill is chargeable to regular annual leave and not to sick leave. 





Comptroller General McCarl to the Postmaster General, June 16, 1922: 


I have your letter of June 1, 1922, requesting decision of a ques- 
tion presented, as follows: 


Under the provisions of the act to reclassify postmasters and employees of 
the Postal Service, etc., approved June 5, 1920, 41 Stat., 1052, it is provided: 

“Employees in the Postal Service shall be granted fifteen days’ leave of 
absence with pay, exclusive of Sundays and holidays, each fiscal year, and sick 
leave with pay at the rate of ten days a year to be cumulative for a period of 
three years, but no sick leave with pay in excess of thirty days shall be granted 
during any three consecutive years. Sick leave shall be granted only upon satis- 
factory evidence of illness and if more than two days the application therefor 
shall be accompanied by a physician’s certificate.” 

Inquiries are made of the department as to whether under the above-quoted 
provision a post-office employee, who is under quarantine because of the preva- 
lence in his home of a contagious disease and inhibited from pursuing his usual 
vocation in the post office, is entitled to sick leave during the period of his 
quarantine. 

In order that a definite and proper line of procedure may be laid down, your 
opinion is requested as to whether or not the department may authorize post- 
masters to grant leave of absence with pay to postal employees under legal 
quarantine. 




























There is no specific provision for leave because of the employee 
being under quarantine, and, in view of the specific provision in the 
statute that sick leave shall be granted only upon satisfactory evi- 
dence of illness, it must be held that the only leave which may be 
granted to employees under quarantine but who are not personally 
ill is chargeable to regular annual leave and not to sick leave. 

It must be assumed that if it had been the intent of the law to 
authorize sick leave on account of prevalence of a contagious dis- 
ease in the employee’s home necessitating the employee’s quarantine 
specific provision to that effect would have been made as in the act 
of March 15, 1898, 30 Stat., 316, relative to leaves of absence of em- 
ployees in the several executive departments. 

The question submitted is answered in the negative. 


TRANSPORTATION OF PROPERTY OF A GOVERNMENT OFFICER IN 
EXCESS OF REGULATION ALLOWANCE. 





The regulations authorizing the shipment of baggage and personal effects of an 

officer on change of station at Government expense must be considered as 
relating to ordinary personal effects and household goods which are subject 
to uniform ratings for transportation charges. 
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The amount paid by the Government for the transportation of the change of 
station allowance of household goods and personal effects should not exceed 
the amount required to be paid for the weight authorized to be trans- 


ported by the Government at the rate applicable for ordinary personal 
effects. 


Where the shipment of the entire quantity of professional books, household 
goods, and personal effects of an officer of the Government on change of 
station exceeds the maximum allowance authorized to be transported at 
Government expense the cost to be borne by the Government should not 
exceed the proportionate cost of the weight to be paid by the Government 
on the basis of charges for the entire weight shipped at rate authorized 
for such weight as ordinary personal effects. 


Comptroller General McCarl to Maj. Carl Halla, United States Army, June 

16, 1922: 

I have received, through the Office of the Chief of Finance, your 
letter of May 25, 1922, requesting decision as to the amount payable 
to the Missouri Pacific Railway Co. on shipment of the personal 
effects of an officer of the Army and the amount chargeable to the 
officer for excess of regulation allowance on change of station from 
Accotink, Va., to Fort Crook, Nebr. 

The shipment referred to consisted of 7,959 pounds of household 
goods, 1,109 pounds of professional books, and an automobile weigh- 
ing 3,100 pounds. 

Under the provisions of Army regulations, as amended, the officer 
was entitled to ship the professional books and 9,000 pounds of house- 
hold goods at public expense. The practice of long standing to trans- 
port at public expense certain private property of officers of the Army 
has been upon the theory that such property was necessary for the 
officer in the discharge of his official duties. In view of the fact that 
necessary transportation is furnished to an officer when on duty, 
either by a mileage allowance or by the use of Government animals 
or vehicles, it is evident that a privately owned automobile is not 
necessarily used for official business. 

The regulations authorizing the shipment of baggage and personal 
effects of an officer at Government expense on change of station 
must be considered as relating to ordinary personal effects and 
household goods which are subject to uniform ratings for such arti- 
cles in the classifications and tariffs of common carriers. Where 
the personal effects include articles which are subject to an extraor. 
dinary charge the quantity shipped at Government expense must 
take into account such extraordinary charge; in other words, the 
amount paid by the Government for the transportation of a change 
of station allowance should not exceed the amount required to be 
paid for the authorized weight at the rate authorized for ordi- 
nary personal effects. Such a construction gives the regulations 
uniform application, according equality of treatment to all. There 
appears no reason why the regulations should be so interpreted that 
the payment by the Government for the transportation of the per- 
sonal effects of one officer should exceed the amount paid for the 
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transportation for another of the same class and between the same 
points, because he chooses to embrace in his personal effects articles 
requiring an extraordinary cost of transportation. 

It has been a rule of long standing in the accounting offices that 
where the quantity embraced in a shipment of an officer’s personal 
effects on change of station includes an excess over the allowance 
to be shipped at Government expense, the charges therefor are ap- 
portioned between the officer and the Government on the basis of 
any reduced rate that may be applicable on account of the quantity 
shipped. The entire weight of the shipment in the present case is 
12,168 pounds, of which the officer was entitled to have transported 
at Government expense at the rating applicable for ordinary per- 
sonal effects 10,109 pounds. Had the entire shipment of 12,168 
pounds been household goods and ordinary personal effects, the 
rating would have been at second-class actual weight from Acco- 
tink to the Mississippi River and at class “B,” minimum weight 
20,000 pounds, thence to Fort Crook, but, by reason of an automobile 
being included in the shipment, the rating under the provisions of 
rule 10 of the consolidated classification No. 2, becomes 110 per cent 
of the first-class rate at actual weight from Accotink to the Missis- 
sippi River, and first-class rate at actual weight thence to Fort 
Crook, thereby greatly increasing the charges over what they would 
have been had the entire weight consisted of household goods. 

The expense to the Government should not exceed the proportionate 
cost of the weight of the officer’s allowance, plus the weight of the 
professional books, at the rating on 12,168 pounds of ordinary house- 
hold goods and personal effects, and the excess of the cost occasioned 
by the inclusion of the automobile in the shipment instead of the same 
weight of*ordinary personal effects, should be collected from the of- 
ficer. ‘The authorized allowance to be paid for by the Government 
being 10,109 pounds on a total shipment of 12,168 pounds, gives a 
percentage of 83.0786 of the shipment to be paid for by the Govern- 
ment. The expense to the United States for the shipment of this 
officer’s change of station allowance should be 83.0786 per cent of what 
it would have cost to ship 12,168 pounds of ordinary household goods 
and personal effects from Accotink, Va., to Fort Crook, Nebr., and the 
difference between the amount thus determined and the actual cost 
of the shipment as made should be collected from the officer. 


DISPOSITION OF PROCEEDS OF SALES OF CONDEMNED STORES 
ISSUED TO NATIONAL GUARD. 


The proceeds from the sale of articles issued to the National Guard without 
charge to the State allotment and found to be unserviceable or unsuitable by 
a surveying officer, whose report is approved, as well as the proceeds from 
the sale of salvaged material from expendable property issued to the 


National Guard, must be covered into the Treasury as miscellaneous re- 
ceipts, 








DECISIONS OF THE COMPTROLLER GENERAL. 743 


Comptroller General McCarl to the Secretary of War, June 19, 1922: 

There has been received your letter of May 26, 1922, requesting 
decision whether proceeds from the sale of property issued pursu- 
ant to law for the use of the National Guard of a State without 
charge to its allotment of Federal appropriations for the National 
Guard, and which has been condemned as unserviceable or unsuitable 
after use by the National Guard of a State, shall be covered into the 
Treasury of the United States as a credit to the allotment of the 
State concerned, or whether such proceeds shall be covered into the 
Treasury as a miscellaneous receipt, pursuant to section 3618, Re- 
vised Statutes, and section 88 of the national defense act, 39 Stat., 
205. 

A file of correspondence was forwarded with your letter in which 
the view is advanced that the requirement of section 88 of the na- 
tional defense act is applicable only to stores condemned before 
their issue to the National Guard and that as to all other property 
of the United States issued for the use of the National Guard, 
whether charged to the allotment of the accountable State when 
issued or issued without charge under special statutes, e. g., 41 Stat., 
127 and 973; 42 id., 93; the proceeds of the sale should be credited to 
the allotment of the State concerned. 

Section 88 provides: 


The net proceeds of the sale of condemned stores issued to the National 
Guard and not charged to State allotments shall be covered into the Treasury 
of the United States, as shall also stoppages against officers and enlisted men, 
and the net proceeds of collections made from any person to reimburse the 
Government for the loss, damage, or destruction of said property not charged 
against the State allotment issued for the use of the National Guard. 


Articles found to be unserviceable or unsuitable by a surveying 
officer whose report is approved, as provided in section 87, are the 
“condemned stores” contemplated by section 88, and the proceeds 
of sale of all such condemned stores as were originally issued to the 
accountable State without charge against the State’s allotment must 
be covered into the Treasury as a miscellaneous receipt. The provi- 
sions of section 88 are also applicable to proceeds from the sale of 
salvaged material from expendable property issued to the National 
Guard, that being the case transmitted as illustrative of the question 
for decision. 

Your question is answered accordingly. 


BURIAL EXPENSES OF OFFICERS AND ENLISTED MEN OF NAVY. 


Burial expenses of officers and enlisted men entering the Navy on or after 
February 9, 1922, may be paid from the Navy appropriation for 1922 for 
“ care, transportation, and burial of the dead” to the extent.of the maxi- 
mum amount fixed for officers by article 1841, Navy Regulations, 1920, and 
for men in accordance with the practice in force prior to the act of October 
6, 1917, 40 Stat., 406. 
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Comptroller General McCarl to the Secretary of the Navy, June 20, 1922: 


I have, by your direction, the letter dated May 17, 1922, from the 
Chief of the Bureau of Medicine and Surgery, requesting decision 
whether reimbursement may be made where the expenses for dis- 
posal of the remains of a member of the Navy are assumed by his 
family or other persons and are not payable by the United States 
Veterans’ Bureau. 

Article III of the act of October 6, 1917, 40 Stat., 405, provided: 


If the death occurred before discharge or resignation from service, the United 
States shall pay for burial expenses and the return of body to his home a sum 
not to exceed $100, as may be fixed by regulations. 


The act of August 9, 1921, 42 Stat., 155, provided: 

Sec. 315. That no person admitted into the military or naval forces of the 
United States after six months from the passage of this amendatory Act shall 
be entitled to the compensation or any other benefits or privileges provided 
under the provisions of Article III of the War Risk Insurance Act, as amended. 

Under the provisions of Article III of the war risk insurance act 
of October 6, 1917, no payments, other than in settlement of expenses 
actually incurred by the Navy, could be paid from Navy funds. 
26 Comp Dec., 461. 

In view of the fact that under the act of August 9, 1921, cited, no 
funeral expenses can be paid by the Veterans’ Bureau in the event 
of death of any person enlisting or reenlisting six months thereafter, 
to wit, on or after February 9, 1922, you request decision whether 
payments may be made from Navy funds, by way of reimbursement, 
as was authorized prior to the act of 1917, cited, and before provision 
had been made for such payments, within limitation, by the enact- 
ment of the War Risk Insurance Act as amended August 6, 1917. 
See 23 Comp. Dec., 80. 

The act of July 12, 1921, 42 Stat., 180, provides, under the head- 
ing “Contingent, Bureau of Medicine and Surgery,” an appropria- 
tion for “ care, transportation, and burial of the dead,” and from the 
fact that there is no statutory requirement or restriction as to when 
or where such service shall be provided it follows that the use of 
the funds is properly the subject of regulations by the Secretary of 
the Navy. 

Article 1841, Navy Regulations, 1920, prescribes a maximum 
amount which may be paid in the event of the death of an officer, 
but prescribes no maximum in the case of an enlisted man. 

You are accordingly advised that payments from Navy funds are 
authorized in cases of death of men who enlisted or reenlisted on or 
subsequent to February 9, 1922, as was the practice before the allow- 
ance under the act.of 1917, cited, operated to stop the use of Naval 
funds for similar purposes, 
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FRENCH CLAIMS FOR PRIVATE PROPERTY STOLEN BY ENLISTED 
MEN OF THE AMERICAN EXPEDITIONARY FORCES. 


Under the agreement of December 1, 1919, between the United States and France, 
the Government of France assumed all the obligations of the United States 
with respect to claims of inhabitants of France under the act of April 18, 
1918, 40 Stat., 582. As a claim for property stolen by a soldier for his 
personal use not in line of duty would not be payable according to the law 
and practice governing the military forces of France, such a claim is not 
a claim against the United States under said act of April 18, 1918, and does 
not belong to any of the classes of claims for which the Government of 
France assumed liability under the agreement of December 1, 1919. 

Property stolen from French citizens by soldiers of the American Army for 
their personal use not in line of duty creates no liability on the part of the 
United States except such as it voluntarily assumes by collecting the value 
of the stolen property from pay due such soldiers, the claimant’s redress 
being against the soldiers personally. 


Decision by Comptroller General McCarl, June 22, 1922: 

The Secretary of War applied June 10, 1922, for a review of settle- 
ment No. 800105, dated October 24, 1921, War Department Division 
of this office, in which was disallowed the claim of M. T. Rivet, 16 
Rue d’Italie, Chambery, Savoie, France, for 680 frants on account of 
jewelry stolen from the shop of the claimant by enlisted men of the 
American Expeditionary Forces in October, 1918. 

The reason assigned for the disallowance of this claim was that 
said claim comes within the agreement of December 1, 1919, between 
the United States and France in which France assumed the obliga- 
tions of the United States with respect to certain classes of claims. 

Under the agreement of December 1, 1919, the French Government 
assumed all the liabilities of the United States with respect to all 
claims, demands, rights, actions, etc., of every nature arising in 
France between the date of April 6, 1917, and December 31, 1919, 
which any inhabitant of France might have against the United States 
“for damage to, use, or loss of property, or injuries to or death of 
persons, caused by or resulting from acts or omissions of members of 
the American military forces,” particularly all claims which the 
United States was authorized to pay to the inhabitants of France 
under the act of April 18, 1918, 40 Stat., 532. Said act provided for 
the payment of claims of inhabitants of France for damages caused 
by the American military forces to the extent that said claims would 
be payable “ according to the law or practice governing the military 
forces of the country in which they occur.” 

A claim for property stolen by a soldier for his personal use not in 
the line of duty would not be payable according to the law or prac- 
tice governing the military forces of France. Therefore, the claim 
in this case does not belong to any of the classes of claims for which 
the Government of France assumed liability under the agreement 
of December 1, 1919. 

The claimant’s redress in such a case as here presented is not 
against the United States or France but against the individual sol- 
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diers who tortiously took the property. Soon after the property in 
question was stolen from claimant the United, States Army con- 
ducted an investigation as a result of which it was determined that 
property to an alleged value of 680 francs was tortiously taken by 
Hilton Handy, George Gordon, Fred A. Barnes, B. W. Holland, and 
William H. Johnson, colored soldiers belonging to Company H, 
368th Infantry, and applied to their personal uses not in line of duty. 
Accordingly one-fifth of the total value of the property was assessed 
against each of them and the sum of $50.36 was deducted from the 
pay of Gordon and Handy, $25.18 from each, under authority of 
the provisions of the one hundred and fifth article of war as enacted 
in the act of August 29, 1916, 39 Stat., 667. The amount thus de- 
ducted was not paid to the injured party as authorized in said article 
of war, but has since remained in the Treasury of the United States 
to the credit of the appropriation “ Pay of the Army, 1919.” 

No deduction or collection was or can be made from the three 
other soldiers,*they having been discharged from the Army and 
there being no pay due them. 

The only liability of the United States in this matter is such as 
it assumed by voluntarily collecting the sum of $25.18 from each 
of two of the soldiers liable therefor. As the amount thus collected, 
aggregating $50.36, is still in the Treasury of the United States, it 
can now be paid to claimant, and while the number of francs which 


claimant may realize from the Treasury check for $50.36 may not 
equal the full amount of his claim no additional amount can be paid 
by the United States. 

Upon a review of the matter a difference of $50.36 is certified due 
claimant, payable from the appropriation “ Pay of the Army, 1919.” 


CLOTHING OUTFITS TO ENLISTED MEN OF NAVY ON SECOND 
ENLISTMENT. 


Enlisted men of Navy who receive on their first enlistment a free clothing outfit 
under the acts of July 1, 1918, 40 Stat., 707, and July 12, 1921, 42 Stat., 133, 
of the value of less than $100, are not entitled upon a second enlistment, 
either under the act of March 38, 1915, 38 Stat., 932, or independently of it, 
to another outfit in the form of free clothing to the extent of the amount 
in value less than $100 that their outfit on first enlistment may have cost. 


Comptroller General McCarl to the Secretary of the Navy, June 22, 1922: 


I have by your reference a letter of the Chief of the Bureau of 
Supplies and Accounts, of February 11, 1922, with request for de- 
cision whether an enlisted man of the Navy who in first enlistment 
received a free clothing outfit in kind of the value of less than $100 
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is entitled upon second enlistment to free clothing in kind to value 
of the difference between that received as an outfit on first enlistment 
and the maximum of $100 with which he might have been furnished 
on first enlistment. 

You present the case of William Albert Tintle, fireman, first class, 
United States Navy, who first enlisted September 30, 1919, for two 
years; was furnished upon the enlistment with free clothing in kind 
as an outfit to the value of $57.25 ($42.75 less than the maximum of 
$100 with which he might have been furnished) ; was honorably dis- 
charged August 9, 1921; reenlisted August 10, 1921; and who re- 
quests credit in second enlistment for outfit purposes of $42.75, the 
amount less than the maximum of $100 in value received by him as 
a clothing outfit on first enlistment. 

His right upon first enlistment was to draw free clothing in kind 
as an outfit to the extent of not exceeding the value of $100. Acts 
of July 1, 1918, 40 Stat., 707, and July 12, 1921, 42 Stat., 133. This 
right he exercised by drawing free clothing in kind to the value of 
$57.25. 

The statutes do not confer upon him a right to an outfit that shall 
cost not less than $100, but fix $100 as the maximum value of the 
clothing which he may draw and be supplied with as an outfit on 
first enlistment without expense to himself. 

When he has drawn and been supplied with such an outfit as has 
met his clothing needs for his first enlistment, be its value less than 
or equal to $100, he has received the outfit which the statutes con- 
template, and he is not entitled upon a second enlistment, either in- 
dependently of the act of March 3, 1915, 38 Stat., 932, or under it to 
be furnished with another outfit in the form of free clothing to the 
extent of the amount in value less than $100 that his outfit on first 
enlistment may have cost. See 1 Comp. Gen., 480; 78 MS. Comp. 
Dec., 313, July 29, 1916; also 1 MS. Comp. Gen., 85, September 1, 
1921; Navy Pay Memoranda No. 48, p. 495, “Accounts of men on 
first enlistment ”; 19 Comp. Dec., 588, 741; 59 MS. Comp. Dec., 84, 
October 7, 1911, 50 zd., 536, August 10, 1909. 

The act of March 3, 1915, operates only in the case of a man who 
has “ failed to receive an outfit of the value authorized by law” on 
his first enlistment. When a man, as in the case presented, has re- 
ceived upon first enlistment an outfit of the value of $100 or less 
there has been no outfit failure on first enlistment, and the act of 
March 3, 1915, can not operate. It applies only in the event of a 
failure to receive a legal outfit on first enlistment—as when a man 
receives no outfit upon a first enlistment. See 81 MS. Comp. Dec., 
847, May 24, 1917. 
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PANAMA CANAL—ADVERTISING FOR BIDS. 


Advertising for services of a deep well driller for work to be performed in the 

Republic of Panama for the Panama Canal is not required under section 
3709, Revised Statutes, when it is shown that only one deep well drilling 
outfit was located in the Republic of Panama, or the Canal Zone, or at any 
place accessible thereto. 






Decision by Comptroller General McCarl, June 22, 1922: 

The Governor of the Panama Canal applied May 9, 1922, for re- 
view of settlement No. 394, of November 12, 1921, wherein $3,271.59 
was disallowed in the accounts of Clarence L. Bryan, paymaster, 
Panama Canal, being the amount of voucher No. 1870, August, 1920, 
in favor of John H. Hilbert & Co., well drillers and contractors, 
Ancon, Canal Zone, the amount in question having been paid to the 
said John H. Hilbert & Co. for drilling four wells at New Chagres 
for the division of municipal engineering, pursuant to oral agree- 
ment, without advertising for bids, the disallowance having been 
made because (1) of the failure to comply with the requirements of 
section 3709, Revised Statutes, and (2) because of the absence of 
evidence fixing any obligation on the part of the Government to 
defray the cost of the work. 


In the application for review the Governor of the Panama Canal 
stated : 


The site of the old town of Chagres, located near the mouth of the Chagres 
River, was required by the United States military authorities as a site for 
fortifications, and negotiations were entered into with the inhabitants through 
the Panamanian authorities and agreement finally reached for the purchase 
of the land and improvements. One of the considerations for the purchase of 
such land and improvements was the promise that if it were found that the 
existing streams and springs at the site of the new village were not sufficient 
to supply the needs of the population additional water supply would be secured 
by the Panama Canal, either by the boring of wells or the construction of a 
reservoir for that purpose. This is clearly set forth in the report made by 
the land agent under date of June 1, 1916, in which it was said: 

“* * * JT assured the governor and the people of Chagres that if it was 
found at the beginning of the next dry season that there would not be suffi- 
cient water from the quebrada Santana and the two springs we would take 
the necessary steps to sink a well or pipe water from one of the small streams 
to the east of the town.” 

It further appears that there was a sufficiency of water for the needs of the 
new village during the dry seasons of 1917 and 1918. During the dry season 
of 1919 a sliortage of water developed and a vigorous protest was filed by the 
inhabitants through the Panamanian authorities. The matter was not called 
to the attention of the canal authorities in sufficient time to investigate prior 
to the beginning of the wet season, and it was consequently postponed until the 
sueceeding dry season of 1920, when on investigation it was considered neces- 
sary that this village be furnished with some additional means of water supply. 

Under date of February 18, 1920, this matter was presented to the special 
attorney in a letter addressed to him by the Governor of the Province of 
Colon. * * * As the result of this investigation, it was determined to 
construct a deep well for water supply for this village, and accordingly a verbal 
agreement was entered into with Mr. John Hilbert for the performance of this 
work, this agreement having been authorized by the governor on the recommen- 
dation of the municipal engineer. A copy of the municipal engineer’s memoran- 
dum, dated April 18, 1920, bearing the approval of the governor, is enclosed 
herewith. While this memorandum of the municipal engineer does not so state, 
yet as a matter of fact Mr. Hilbert owned, at that time, the only deep-well 
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drilling outfit in the Republic of Panama, or in fact anywhere in this section 
of the country, and was therefore the only available contractor for this work. 
Under these circumstances it was not considered necessary to advertise for 
bids for the drilling of these wells. 


The appropriation under which the item was paid, “Maintenance 
and operation, Panama Canal,” 41 Stat., 944, provides: 


For every expenditure requisite for and incident to the maintenance and 
operation, sanitation, and civil government of the Panama Canal and Canal 
Zone, including the following: * * * acquisition of land and land under 
water, as authorized in the Panama Canal act. 


Under the report.of the Governor of the Panama Canal that the 
person performing the work was the only one having the necessary 
outfit therefor, advertising for proposals would apparently have 
accomplished no useful result, and upon a review of the matter the 
settlement is reversed and $3,271.59 certified for credit in claimant’s 
accounts. 14 Comp. Dec., 328. 

Revision is limited to the item as to which review was requested. 


STOPPAGE OF NATIONAL GUARD DRILL PAY FOR LOSS, DAMAGE, 
OR DESTRUCTION OF GOVERNMENT PROPERTY. 


A statement, separate from the pay roll, signed by officers or enlisted men of the 
National Guard, acknowledging the justness of charges raised against 
them for loss, damage, or destruction of Government property issued to 
them, and that the statement is ‘ accepted as the survey in the matter,” 
will be sufficient to authorize the stoppage of their armory drill pay to 
that extent, without the formal survey required by section 87, of the 
national defense act, 39 Stat., 205. 


Comptroller General McCarl to the Secretary of War, June 24, 1922: 

I have your letter of June 3, 1922, requesting decision whether 
stoppages against the armory drill pay of officers and enlisted men 
of the federally recognized National Guard may be made without 
survey in those cases of individual responsibility for lost, damaged, 
or destroyed property of the United States issued for the use of the 
National Guard, where the officers or enlisted men are willing to, 
and do, acknowledge their liability by their signature on the pay 
rolls authorizing deduction from their pay to cover such loss, dam- 


age, or destruction. You add: 

If this procedure can be substituted for and take the place of formal survey 
reports, the result will be not only to simplify and expedite payments to 
officers and enlisted men concerned, but will assure the reimbursement of the 
Federal Government more promptly for lost or damaged property, as well as 
prevent possible losses due to the omission of charges from pay rolls because 
of necessary delays incident to the procedure of formal action on surveys. 


The question arises by reason of the proviso contained in the 
second paragraph of section 110 of the national defense act, 39 Stat., 
210, and the provision of section 87 of the same act, 39 Stat., 205. 
The provisions are: 


Sec. 110. * * * Provided, That stoppages may be made against the 
compensation payable to any officer or enlisted man hereunder to cover the 
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cost of public property lost or destroyed by and chargeable to such officer or 
enlisted man. 

Sec. 87. DisposIrion AND REPLACEMENT OF DAMAGED PROPERTY AND 580 
FORTH.—AlIl military property issued to the National Guard as herein provided 
shall remain the property of the United States. Whenever any such property 
issued to the National Guard in any State or Territory or the District of Co- 
lumbia shall have been lost, damaged, or destroyed, or become unserviceable or 
unsuitable by use in service or from any other cause, it shall be examined by a 
disinterested survey*ng officer of the Regular Army or the National Guard, 
detailed by the Secretary of War, and the report of such surveying officer 
shall be forwarded to the Secretary of War, or to such officer as he shall 
designate to receive such reports; and if it shall appear to the Secretary of 
War from the record of survey that the property was lost, damaged, or de- 
stroyed through unavoidable causes, he is hereby authorized to relieve the 
State or Territory or the District of Columb‘a from further accountability 
therefor. If it shall appear that the loss, damage, or destruction of property 
was due to carelessness or neglect, or that its loss, damage, or destruction 
could have been avoided by the exercise of reasonable care, the money value 
of such property shall be charged to the accountable State, Territory, or Dis- 
trict of Columbia, to be paid from State, Territory, or District funds any 
other than Federal. If the articles so surveyed are found to be un- 
serviceable or unsuitable, the Secretary of War shall direct what disposition, 
by sale or otherwise, shall be made of them; and if sold, the proceeds of 
such sale, as well as stoppages against officers and enlisted men, and the 
net proceeds of collections made from any person or from any State, Terri- 
tory, or District to reimburse the Government for the loss, damage, or de- 
struction of any property, shall be deposited in the Treasury of the United 
States as a credit to said State, Territory, or the District of Columbia, ac- 
countable for said property, and as a part of and in addition to that portion 
of its allotment set aside for the purchase of similar supplies, stores, or ma- 
terial of war: Provided further, That if any State, Territory, or the District 
of Columbia shall neglect or refuse to pay, or to cause to be paid, the money 
equivalent of any loss, damage, or destruction of property charged against 
such State, Territory, or the District of Columbia by the Secretary of War 
after survey by a disinterested officer appointed as hereinbefore provided, the 
Secretary of War is hereby authorized to debar such State, Territory, or the 
District of Columbia from further participation in any and all appropriations 
for the National Guard until such payment shall have been made. 


It will be observed that the accountable State is primarily responsi- 
ble for the United States property issued to it for the use of its Na- 
tional Guard, and any loss, damage, or destruction of which the State 
is not relieved by survey is chargeable to the State and must be paid 
for by it. As an aid to the State, and not for the purpose of trans- 
ferring the State’s obligation to the United States, provision is made 


for stoppages against the armory drill compensation payable by the 


United States to individual officers or enlisted men responsible for the 
loss, damage, or destruction of Federal property, but a failure to 
make the required stoppages against individuals does not relieve the 
State of its obligation to the United States, that primary liability can 
only be relieved against by the procedure fixed in section 87. 

The question asked, so far as it relates to property account proce- 
dure, is not one within my jurisdiction, see act of March 29, 1894, 
28 Stat., 47,2 Comp. Dec., 264, 3 id., 422; but so far as it relates to the 
evidence necessary to authorize the withholding on the pay rolls com- 
pensation otherwise earned and payable it is a question proper for 
my consideration. The act last mentioned after providing for the 
discontinuance of property returns to the accounting officers and re- 
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quiring a certificate to the proper accounting officer “ for debiting on 
the proper account, any charge against any officer or agent entrusted 
with public property, arising from any loss, accruing by his fault, 
to the Government as to the property so entrusted to him” and re- 
quiring (section 2) that the certificate shall set forth the fact that the 
officer or agent “has had a reasonable opportunity to be heard and 
has not been relieved of responsibility,” provides, section 3: 


* * * but in all cases arising as to such property so entrusted the officer 
or agent shall have an opportunity to relieve himself from liability. 


Whether, in view of the special provision made by section 87 for 
the property issued to the States for the use of their National Guard, 
the act of 1894 is applicable need not be decided; it establishes a pro- 
cedure, applicable generally, to secure relief from liability for lost, 
damaged, or destroyed public property, and, in the absence of more 
specific provision as to individual members of the National Guard, the 
equitable principles therein contained may properly be followed. 
See also sections 1303 and 1304, Revised Statutes, and paragraphs 
683 to 686, Army Regulations, 1913. 

The purpose of a survey is to fix responsibility for lost, damaged, or 
destroyed property. Where the individual responsible acknowledges 
his liability, a survey to fix his responsibility is useless. So far, there- 
fore, as the individual officer or enlisted man is concerned, where the 
facts are set forth and liability is affirmatively acknowledged over 
the signature, properly witnessed, of the responsibile officer or enlisted 
man, a survey to determine his liability is not necessary (with such 
an acknowledgment the surveying officer could not do otherwise 
than find the individual concerned responsible), and the collection 
made from the individual will relieve the accountable State pro tanto, 

Your suggestion that the acknowledgment of individual liability 
be evidenced by signature on the pay roll authorizing deduction from 
the pay of the individual concerned would not in practice be satis- 
factory, for the reason, first, that pay rolls for armory drill, it is 
believed, are without exception paid by check, the individual not 
signing the pay roll; and, secondly, there is always the question of 
fact, should claim for the amount deducted subsequently be made to 
the War Department by the individual, whether the deduction was 
particularly called to his attention at the time of signing and that he 
was aware of the intended effect of his signature. The better pro- 
cedure is that suggested in draft of circular accompanying the fourth 
indorsement, dated March 13, 1922, of the Chief of the Militia 
Bureau, for deduction to be made on “statements of charges” to be 
accompanied in each individual case “by a statement, signed by the 
officers or enlisted men against whom the charges are made, to the 
effect that the justness of the charges in each case is acknowledged 
and report of survey waived.” This for practieal purposes is the 
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equivalent of the survey and in lieu of the statement “report of 
survey waived ” that it read “accepted as the survey in the matter.” 

It is observed, however, that the disposition of the funds so col- 
lected, proposed to be directed by paragraph 3 of the draft of cir- 
cular, does not conform to the procedure required by decision of 
March 2, 1922, 1 Comp. Gen., 471; if issued, that paragraph of the 
circular should be modified to conform to the required procedure. 
Your question is answered accordingly. 


LEASE—PAYMENT OF REN UNDER, AFTER EXERCISE OF OPTION 
TO PURCHASE. 


When property is held under a lease with an option to purchase and the lessee 
notifies the lessor of its decision to exercise the option and tenders settle- 
ment in accordance with the terms of the agreement under which the 
option was granted, such notice of decision and tender of settlement termi- 
nate the relation of landlord and tenant so far as liability for rent is con- 
cerned, and thereafter during the period between such notice and the final 
consummation of the transaction the occupancy is by virtue of the purchase 
agreement without rent. 

If the lessee under a lease with an option to purchase is the United States the 
terms of the agreement are that the purchase price will not be paid until 
after certain requirements of law have been complied with and a notice that 
the option has been exercised by the Government carries with it a tender of 
settlement in accordance with said terms. 





Decision by Comptroller General McCarl, June 27, 1922: 

Henry H. Cumming et al., trustees of the Lenwooa Hotel property 
at Augusta, Ga., and Sarah G. Stokes, applied May 16, 1922, for a 
revision of settlement No. T-90645, dated May 12, 1922, Treasury 
Department Division of this office, in which was disallowed their 
claims aggregating $13,772.08 as rent for property occupied by the 
United States Public Health Service for the period from August 12, 
1921, when claimants received notice that an option to purchase the 
property had been exercised by the United States, to December 28, 
1921, when the purchase price was paid. 

The material facts in the case are as follows: 

In January, 1920, the property in question was leased by the 
United States from the claimants for use by the United States Public 
Health Service at a stipulated rental with an option in the United 
States to purchase the property at a price fixed in the lease agree- 
ment, said option to be exercised at any time during the life of the 
lease or any renewal thereof. While the property was still being 
occupied by the United States Public Health Service under the lease 
the Assistant Secretary of the Treasury having jurisdiction of the 
matter addressed the agent who had executed the lease on behalf 
of the owners a letter dated August 9, 1921, reading as follows: 

Pursuant to existing legislation authorizing the Secretary of the Treasury 


to provide additional hospital facilities for persons who served in the World 
War and are now or hereafter may be patients of the Bureau of War Risk 
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Insurance or of the Federal Board for Vocational Education, this department, 
in view of the recommendation of its consultants on hospitalization, hereby 
exercises the option given by you to the United States to purchase, at any 
time during the life of a certain lease agreement dated January 17, 1920, or 
any renewal tlrereof, the property in Augusta, Richmond County, Georgia, known 
us the Lenwood Hotel property, containing the hotel buildings and twenty 
acres of land, more or less, and also a parcel of land, adjacent and contiguous 
thereto, containing 156.93 acres, more or less, the property of Miss Sarah G. 
Stokes, of Augusta, Georgia, as per plat made by George W. Summers, Septem- 
ber, 1917, including all lands, buildings, improvements, fixed equipment (includ- 
ing telephone wiring and instruments inside the switchboard), and machinery, 
for the sum of $379,800.00, less a pro rated sum on the basis of $10,000.00 per 
annum out of the rent paid by the United States during the term of the above- 
cited lease agreement, or any renewal thereof (in total amount not to exceed 
$364,000.00), in accordance with the terms of the option as set forth in depart- 
ment letter of January 17, 1920, accepting your proposal to lease said premises to 
the United States on the terms and conditions therein stated, which terms and 
conditions were formally agreed to by you under the same date as authorized 
agent of the owners of the Lenwood Hotel property and of Miss Sarah G. 
Stokes. 

It is understood that you do not claim any expenditures under that clause 
of the option agreement (paragraph 6) providing that the United States will 
include in the purchase price such sums as may have been paid by the owners 
of the land for paving or extension of water or sewerage service during the 
term of the lease agreement or any renewal thereof. 

This acceptance is subject to the requirements set forth in the attached printed 
“Conditions” and the “ Specifications for vendor’s survey,” which are hereby 
made a part hereof. 

Attention is invited to the provisions of section 7 of the emergency revenue 
act approved October 3, 1917, requiring conveyances, etc., to be duly stamped 
by the grantor. 

Please endorse upon the accompanying copy of this communication in the 
space provided therefor your unqualified assent to all of the terms and condi- 
tions hereinabove mentioned and promptly mail such assent to this department. 

Also attach to such assent a certified copy of your authority to transfer the 
land to be acquired. 


Said letter was returned to the Treasury Department bearing an 
indorsement dated August 13, 1921, as follows: 


We hereby assent to all the terms and conditions of the foregoing communi- 
eation. 
(Signed) Henry H. CumMrtne, 
Authorized agent of the owners of the 
Lenwood Hotel property and Miss Sarah G. Stokes. 


The printed “conditions” which were expressly made a part of 
the letter of August 9, 1921, to which claimants assented, contained 
the following provisions relative to time of payment of the purchase 
price: 


The Attorney General has been requested to give the United States attorney 
for the district in which the selected site is situated such instructions as may 
be necessary to procure the conveyance of said land to the United States, 
and said vendor should promptly apply to the United States attorney for 
directions as to the papers to be furnished and notify the Treasury Department 
when all of the United States attorney’s requirements have been complied with. 
All title papers (abstracts, deeds, etc., per paragraphs 1, 3, 4, and 7 above) 
must be delivered to the United States attorney first, but the survey (per para- 
graph 2 above) must be forwarded by the vendor to the Supervising Architect 
of the Treasury Department. When the survey has been made Satisfactorily 
a print thereof will be forwarded by the Treasury Department to the United 
States attorney for his use in connection with the examination of the title to 
the land. 








754 DECISIONS OF THE COMPTROLLER GENERAL. 






When the title papers are received at this department with the Attorney 
seneral’s favorable opinion as to the validity of the title to the whole of 
said site, and when all the conditions of this acceptance have been satisfac- 
torily complied with, or acceptable security given for such compliance with 
respect to any minor item the performance of which it may be mutually agreed 
shall be postponed, this department will promptly take up the payment of 
the purchase money, as provided in the letter (or any modification thereof) 
accepting the proposal for the sale of the land. 


The Stokes deed was executed November 22, 1921, and the Len- 
wood deed November 29, 1921, and the purchase price was received 
and accepted by claimants December 28, 1921, Treasury warrants 
in payment having been issued and mailed December 23, 1921. 

There was no fault or unreasonable delay on the part of the Gov- 
ernment in this case, and that the procedure and time of payment 
were in accordance with the terms of the agreement as set forth 
in the letter of August 9, 1921, and with the provisions of section 
355, Revised Statutes, which form a part of every contract for the 
purchase of land by the United States, is shown by the report made 
by the Secretary of the Treasury under date of April 3, 1922, and 
quoted in my decision of May 5, 1922, 1 Comp. Gen., 625, with ref- 
erence to the matter now under consideration. 

As hereinbefore indicated the land involved in this case was 
originally occupied by the United States under a lease with a 
specific option to purchase; the option to purchase was exercised 
in accordance with terms and conditions of the original agreement 
in which it was given; the deeds have been executed and delivered ; 
and the purchase price has been paid and accepted. The entire 
transaction was fully consummated as originally contemplated, and the 
only question now involved is whether the United States is liable for 
rent at the rate fixed under the original agreement during the period 
which necessarily elapsed between the date claimants received the 
notice that the Government had exercised the option and the date 
the purchase price was paid. 

It is contended on behalf of the claimants that the option to 
purchase could be exercised only by tender of the purchase price; 
that the relation of landlord and tenant as created under the original 
lease continued until the purchase price was paid, and that the Gov- 
ernment is liable for the rent at the rate reserved in the lease up to 
December 28, 1921, when the purchase price was paid. In support 
of these contentions the attorneys for claimants have submitted 
briefs and oral arguments in which numerous court decisions are 
cited. An examination of said authorities, however, discloses that 
none of the cases relied upon exactly parallels the case here pre- 
sented. In none of them is there involved the question of the lia- 
bility of the Government for rent between the date of exercising 
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an option to purchase and the date of actual payment of the pur- 
chase price, whereas that is the only question here involved. 

In this case the right to purchase was reserved in the instrument 
which created the tenancy. It was part of the lease agreement that 
the United States could exercise the option to purchase at any time 
during the life of said agreement, and neither by express stipulation 
nor by implication was there any condition or requirement that a 
tender of the purchase price was necessary to an exercise of the 
option. On the contrary, a tender of the purchase price at the time 
of exercising the option could not have been made under the laws 
governing payment for land purchased by the United States. Not 
only must the requirements of these laws be read into the agreement 
which gave the right to exercise the option, but when the option was 
exercised claimants expressly assented to the terms of payment. 

I understand from the briefs and arguments submitted that the 
attorneys for claimants admit that when property is held under a 
lease with an option to purchase and the lessee notifies the lessor’ of 
its decision to exertise the option and tenders settlement in accord- 
ance with the terms of the agreement under which the option was 
granted, such notice of decision and tender of settlement terminates 
the relation of landlord and tenant so far as payment of rent is 
concerned and that thereafter during the period between such notice 
and the final consummation of the transaction the occupancy is by 
virtue of the purchase agreement without rent, the relation being 
changed to that of vendor and purchaser. There would appear to be 
no doubt that such is the law. 

An option is an unaccepted offer to sell upon agreed terms, And 
when the party to whom the option is given notifies the party who 
gave it that the offer is accepted, the option is exercised. 

In this case the Government, immediately upon exercising the 
option, proceeded to effect payment in the manner contemplated in 
the original agreement and assented to by claimants at the time the 
option was exercised. Such action was equivalent to a tender of 
settlement, or, in other words, to a full compliance by the Govern- 
ment with all of the conditions and requirements necessary to change 
the relation from that of landlord and tenant to that of vendor and 
purchaser. There was no fault or unreasonable delay on the part 
of the United States, the necessary appropriation had been made 
and funds were available for the payment as soon as the require- 
ments as to title could be complied with, and in accordance with 
the uniform practice in the purchase by the Government of land 
held under a lease with an option to purchase it must be held that 
payment of rent between the date of exercising the option to pur- 
chase and the date of payment of the purchase price is not author- 
ized. See my decision of May 5, 1922, 1 Comp. Gen., 625. 
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Upon a review of the matter no differences are found and the 
settlement of May 12, 1922, is sustained. 








RETROACTIVE MATURING OF WAR RISK INSURANCE. 









































Where yearly renewable term insurance has not been converted, and the Di- 
rector of the Veteran’s Bureau has found the insured to have become per- 
manently totally disabled at a prior date, such finding matures the insur- 
ance as of the effective date of the finding, and any premium collected 
by the bureau for a period subsequent to that date is subject to refund as 
having been unearned because of the prior maturing disability. 

Where a policy of converted insurance provides in effect that all insurance not 

paid to the insured as disability benefit during his lifetime shall be paid 

to the beneficiary as death benefit after his death, and no payment has been 
made to the insured of disability insurance during his lifetime, a finding 
by the director of permanent total disability existing prior to his death 
does not mature the policy for the purpose of a disability insurance award, 
and the refund of premiums collected for any period prior to death is un- 
authorized, 


Comptroller General McCarl to the Director of the United States Veterans’ 

Bureau, June 27, 1922: 

I have your letter of May 19, 1922, requesting reconsideration of so 
much of my decision of February 4, 1922, as dealt with refund of 
premiums paid on the $10,000 policy of converted insurance held 
by one William Daniel Manson, which premiums were collected 
from the insured but were supposed to have been unearned because 
of prior maturity of the policy by a retroactive rating of total per- 
manent disability of the insured, made by the Bureau of War Risk 
Insurance. 

The policy of converted insurance was issued to the insured to take 
effect October 1, 1920, and premiums thereon were paid for the 
months of October, November, and December, 1920. The insured 
died December 18, 1920. On some date subsequent to October 1, 1920, 
but whether before or after the death of the insured did not appear, 
the Director of the Bureau of War Risk Insurance rated him as 
permanently totally disabled and undertook to fix the effective date 
of the rating as of March 3 (or 20), 1920, thus making the condi- 
tion of permanent total disability antedate by several months the 
issuance of the policy of converted insurance. See 1 Comp. Gen., 254. 

Clearly the rating of permanent total disability could not be retro- 
actively effective to mature the converted insurance as of a date long 
prior to the date the insurance was granted and the policy issued. 
There being no apparent legal basis for making the rating retroac- 
tively effective at any later date the former decisicn held, in effect. 
that no retroactive effect could be given to such rating; and that it 
was effective as of the date it was actually made, if made before 
death, and ineffective for any purpose if made after death; the 
terms of the policy providing that all insurance not paid to the in- 
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sured during his lifetime should be paid to the beneficiary after his 
death. 

Your request for reconsideration has opened for consideration 
generally the legal authority of the Director of the Veterans’ Bureau 
in the matter of establishing the fact of permanent total disability 
for insurance purposes, and the legal finality and effect of the 
director’s finding that such disability existed as of a time prior to the 
date of the finding, and it may be prior to the application and ex- 
amination of the insured for allowance of disability insurance. 

Section 400 of the war risk insurance act of October 6, 1917, 40 
Stat., 409, provides for insurance against “death or total permanent 
disability.” Section 402 of the act provides that the director shall 
promptly determine upon and publish the full and exact terms and 
conditions of the contract of yearly renewable term insurance called 
for by other sections of the statute. The terms and conditions afore- 
said were published by the director in Bulletin No. 1 issued under 
date of October 15, 1917, one paragraph of which provides that the 
insurance shall be payable— 


To the insured, if he/she, while this insurance is in force, shall become totally 
and permanently disabled, commencing with such disability as established by 
the award of the director of the bureau and continuing during such disability. 


The existence of a condition of permanent total disability and 
the time at which the disability became permanently total are mat- 


ters of fact, to be determined by the director on competent medical 
opinion and advice. The director’s findings of these facts are not 
ordinarily subject to review by the General Accounting Office, but 
the legal effect of such findings when given their full weight and 
authority is a matter which affects the legality of payments to be 
made from the Treasury, and therefore is one which the Comptroller 
General should consider and decide. 

If the director finds that an insured in fact became permanently 
totally disabled at some prior time, and such finding is entirely con- 
sistent with all his other findings, award, or other like authoritative 
action up to the time the finding of prior permanent total disability 
is in fact made, that finding must be taken ordinarily as conclusive 
of the fact so far as this office is concerned. The legal effect of the 
finding is to mature the term insurance as of the date the maturing 
disability is found to have commenced and if premiums have been 
collected for any period subsequent to the date the term insurance 
is thus found to have matured they should be refunded as having 
been unearned and as being therefore not properly for retention by 
the bureau. 

If, however, a retroactive finding of permanent total disability is 
inconsistent with a status of the insured established by some earlier 
finding or other authoritative action of the director the legal effect 
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of the later finding is limited to correction of the earlier erroneous 
finding or action, and the established doctrine is that the correction 
may be retroactively effective subject to rights which may have vested 
under the earlier erroneous but equally authoritative finding or 
action. See decision of the former Comptroller of the Treasury to 
the Secretary of the Treasury, dated August 26, 1920. 

If, for example, one still holding yearly renewable term insurance 
has been rated as temporarily totally disabled and later during his 
lifetime the director shall find that he was in fact permanently totally 
disabled during all or any portion of the time covered by the earlier 
rating, that rating may be corrected retroactively to conform to the 
facts of the case, no inalienable rights having vested under the earlier 
rating, with a corresponding maturity of insurance and refund of 
premiums. The same legal effect would follow the later rating in 
such a case even if made post mortem. The statute and bulletin 
having provided for payment of disability insurance to the insured 
throughout permanent total disability and the duration of the con- 
dition of permanent total disability having been authoritatively 
established by the director no earlier erroneous rating could operate 
to vest rights conflicting with the statute and bulletin. 

If, however, the statutory yearly renewable term insurance has 
been converted into some other form of insurance prior to the time 
the retroactive finding by the director of permanent total disability 
is in fact made, the retroactive effect of the finding must be subject 
to a conclusive presumption of the incurable status of the insured 
at the time of the conversion, and therefore must also be subject to 
all lawful terms and conditions of the converted policy. If after 
the insurance has been converted the director finds that the insured 
had in fact become permanently totally disabled at a time prior to 
the conversion, the retroactive effect of such a finding must be lim- 
ited to the time following the conversion and must be subject to the 
terms of the converted policy. 


The policy before me on the former submission contained the fol- 
lowing provisions: 


DISABILITY BENEFITS TO INSURED.—Upon due proof of the total permanent 
disability of the insured while this policy is in force, the monthly installments 
shall, except as hereinafter provided, be payable to the insured and continue to 
be so payable during total permanent disability so long as he lives, and pay- 
ment of all premiums due after receipt of such proof during total permanent 
disability shall be waived. 

DEATH BENEFITS TO BENEFICIARY.—Upon due proof of the death of the insured 
while this policy is in force. the monthly installments, without interest, which 
have accrued since the death of the insured, the first installment being due on 
the date of the death of the insured, shall be paid to the beneficiary designated, 
and thereafter the payment of the monthly installments shall continue to be so 
payable until two hundred and forty installments in all, including any paid to 
the insured during his lifetime on account of total permanent disability, shall 
have been paid; but if two hundred and forty or more installments shall have 
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been paid to the insured on account of total permanent disability, no death 
benefit shall be payable. If optional settlement 1, 2, or 3 has been selected, 
payment shall be made accordingly, subject to deduction on account of dis- 
ability payments. 

PAYMENT OF PREMIUMS.—1. Premiums are due and payable on the first date 
of each calendar month in advance in legal tender of the United States of 
America to the Treasurer of the United States in the city of Washington, 
District of Columbia. 

Premiums may be paid annually, semiannually, or quarterly, in advance, in 
which case the premium payable will be the sum of the monthly premiums 
for the period discounted at three and one-half per centum per annum. ‘The 
discounted premiums for these periods are stated on the first page hereof. At 
maturity by death or otherwise, the discounted value at three and one-half per 
centum per annum of the premiums paid in advance beyond the current cal- 
endar month shall be refunded to the insured, if living; otherwise to the bene- 
ficiary. 

If any premiums be not paid when due, this policy shall cease and become 
void except as hereinafter provided. 

Torar, PERMANENT DISABILITY.—9. Total permanent disability as referred to 
herein is any impairment of mind or body which continuously renders it iin- 
possible for the disabled person to follow any substantially gainful occupation 
and which is founded upon conditions which render it reasonably certain that 
it will continue throughout the life of the person suffering from it. The total 
permanent disability benefits may relate back to a date not exceeding six 
months prior to receipt of due proof of such total permanent disability, and 
any premiums becoming due after the date of such disability and within sa#ch 
six months, if paid, shall be refunded without interest. Without prejudice to 
any other cause of disability, it is agreed that the irrecoverable loss of the sight 
of both eyes, or the loss of both hands, or the loss of both feet, or the loss of 
one hand and one foot shall be considered as total permanent disability within 
the meaning of this contract; and monthly installments for any of these spe- 
cifically enumerated causes of total permanent disability shall accrue from 
the date of such total permanent disability, and any premiums becoming due 
after such disability, if paid, shall be refunded without interest. If there is a 
loan under this policy, then payments on account of total permanent disability 
shall be adjusted accordingly. 


The former decision held that under these provisions no insur- 
ance for permanent total disability not actually paid to the insured 
during his lifetime could mature on the policy as such insurance 
after his death, and that his death vested in the beneficiary fully and 
finally the right to payment under the death-benefit clause of all 
insurance carried by the policy. I think that conclusion was 
correct. 

Paragraph 1 of the conditions of the policy deals with refund of 
premiums paid annually, semiannually, or quarterly in advance and 
has no relation to premiums paid monthly as they accrue under the 
terms of the policy. Refund of these latter premiums as are inci- 
dent to disability insurance awards is regulated by paragraph 9 of 
the policy. That paragraph provides for retroactive awards of 
disability insurance and for refund of premiums to the insured in 
connection with and as an incident of such awards. The paragraph 
does not provide for and apparently does not contemplate that there 
shall be a refund of premiums to the estate of the insured or to the 
beneficiary of the policy in any case where death has matured all of 
the insurance for payment to the beneficiary leaving no basis for an 
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award of disability insurance or for refund of premiums based upon 
such an award. 

I have given careful reconsideration to the terms of this policy, 
and I now decide that in case of death of the insured before any 
award of disability insurance has been made to him his death vests 
in the beneficiary the right to all insurance covered by the policy, 
and there is thereafter no legal basis for an award of disability 
insurance, and no right in the estate of the insured or in the bene- 
ficiary to refund of premiums collected for any period prior to the 
death of the insured. That where a retroactive award of disability 
insurance has been made before death, but death has intervened 
before any payment of insurance has been made under the award, 
death supersedes the award of disability compensation and the 
refund of premiums based on that award and vests in the beneficiary 
the right to all insurance carried by the policy with the right in the 
bureau to retain all premiums collected for any period up to the 
death of the insured. That where a retroactive award of disability 
insurance has been made during the lifetime of the insured and any 
part of such award has been received by the insured during his life- 
time, the award carries with it the right to refund of premiums as 
provided in paragraph 9, such refund to be made to the insured if 
living and to his estate if he is dead when the refund is to be 
made. 

It is for the director to determine the date that permanent total 
disability commenced for the purpose of establishing and adjusting 
insurance rights under the policy, but the matter of refund of pre- 
miums is provided for and governed by the terms of the policy 
which do not provide for such refund except as hereinbefore set 
forth. 


RELIEF OF DESTITUTE AMERICAN SEAMEN. 


American seamen who after discharge as such in a foreign country accept em- 
ployment on land, and do not return to the sea nor apply to the consul for 
relief for more than one year after their discharge as seamen, must be 
presumed to have abandoned their former vocatiog and are not entitled to 

relief as destitute American seamen under section 4577, Revised Statutes. 


Comptroller General McCarl to the Secretary of State, June 27, 1922: 

I have your letter of June 6, 1922, requesting decision of a question 
presented by the American vice consul in charge at Cape Town, South 
Africa, in his dispatch to you dated May 5, 1922, as follows: 


As I am unable to find any similar case mentioned in the books and records 
on file in this consulate general, I have the honor to request the department for 
a ruling in a case of the following nature, several of which have come to the 
attention of this office: 

An American native-born citizen who has been regularly following the sea 
as a profession and is a bona fide American seaman was discharged at Durban 
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in 1918, and enlisted in the British military forces, where he served for a period 
of three years. After his discharge he applied for relief as a destitute seaman. 
In the other instance, the seaman worked for three years in the gold mines in 
the Transvaal, when through the strike he lost his employment. He then sought 
relief as a destitute seaman, 


I would greatly appreciate the department’s ruling whether these men, after 
semaining for three years in South Africa following occupations other than 
that of seamen, are strictly entitled to relief. 

Section 4577, Revised Statutes, authorizes and requires American 
consuls and vice consuls to provide for seamen of the United States 
who may be found destitute in their districts, respectively, sufficient 
subsistence and passage to some port in the United States at the ex- 
pense of the United States, with a proviso that if the seamen are able 
they shall be bound to do duty on board the vessel on which they may 
be transported. 

The question here involved is whether a seaman, who, after being 
discharged as such, takes up another vocation on land in a foreign 
country can still be regarded after a lapse of three years as entitled 
to the relief provided for in section 4577. 

The purpose of the statute in question was to promote service 
in the United States merchant marine by providing relief for Amer- 
ican seamen who might become destitute as a result of their calling 
and by returning said seamen to the United States in order that 
they might again engage in the service of the United States mer. 
chant marine. While it is not necessary in order to obtain the relief 
that the seaman’s last employment before application for relief be 
as a seaman on an American vessel, yet it can not be assumed that 
it was the intent or purpose of the law that a person who had once 
been a seaman of the United States should forever thereafter, upon 
becoming destitute, be entitled to the relief provided. The law 
contemplated that the relief authorized thereunder should be pro- 
vided only to those who at the time of application for relief are 
by habit and intent bona fide members of the American merchant 
marine. An American seaman who, after being discharged as such 
in a foreign country, accepts employment on land, and does not 
return to the sea nor apply to the consul for relief for more than 
a year after his discharge as a seaman, must be presumed to have 
abandoned his former vocation. 

In the specific cases referred to in the vice consul’s dispatch here- 
inbefore quoted more than three years had elapsed since the per- 
sons applying for relief had last served as seamen. It must be held, 
therefore, that they are not entitled to relief under the law provid- 
ing relief for seamen of the United States who may be found desti- 
tute. 
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PAYMENT OF SALARIES AND EXPENSES OF POST OFFICE DEPART- 
MENT FROM POSTAL REVENUES. 


The fact that the salaries and contingent and miscellaneous expenses of the 
Post Office Department at Washington, D. C., for the fiscal year 1923, 
act of June 19, 1922, 42 Stat., 652, are payable from the postal revenues 
instead of from “money in the Treasury not otherwise appropriated,” 
does not change the status of the employees or expenses, and they remain 
employees and expenses of the Post Office Department, subject to the 
laws and regulations applicable thereto, and do not become subject to 
the laws and regulations applicable only to the Postal Service, but the ac- 
counting procedure and disbursement methods must conform to the practice 
and conditions of the Postal Service. 


Comptroller General McCarl to the Postmaster General, June 28, 1922: 
I have your letter of May 5, 1922, as follows: 


In view of the fact that under the proposed act “ making appropriations for 
the Post Office Department for the fiscal year ending June 30, 1923, and for 
other purposes” (H. R. 9859) (now act of June 19, 1922, Public, 244), the ap- 
propriations for salaries and for contingent and miscellaneous expenses of 
the “Post Office Department, Washington, District of Columbia,’ are made 
payable from the postal revenues instead of “ out of any money in the Treasury 
not otherwise appropriated,” as heretofore your opinion is respectfully re- 
quested, for the information of the Post Office Department administrative and 
accounting officers, relative to the following: 

1. All salary payments to employees of the “ Post Office Department, Wash- 
ington, District of Columbia,” are now being paid from funds appropriated 
“out of any money in the Treasury not otherwise appropriated,” and are made 
in accordance with section 6 of the act approved June 30, 1906, 34 Stat., 763 
(Treasury Department Circular No. 35, second edition). Please advise whether 
payment of salaries to those employees out of postal revenues, as provided in 
the proposed act above referred to, should be made in the same manner, or in 
accordance with the provisions set forth in said circular for making salary 
payments to the Postal Service (36 Stat., 1339). 

2. The form of pay roll, now being used for making salary payments to the 
employees of the “ Post Office Dpeartment, Washington, District of Columbia,” 
is one approved by the Comptroller of the Treasury as provided for by Treasury 
Department Circular No. 77, dated May 1, 1917, sample herewith. Paragraph 
6 of said circular 77 states that “This circular does not apply to accounts 
relative to the postal revenues and expenditures therefrom.” Will you please 
advise, therefore, whether or not the use of the pay-roll form submitted here- 
with can be continued for use in making payments of salaries to employees of 
the “Post Office Department, Washington, District of Columbia,” from the 
postal revenues as provided by the proposed act above referred to? 

3. There is submitted herewith a sample of the voucher form (Exhibit A) 
now used for making purchases from contingent and miscellaneous appropria- 
tions for the “ Post Office Department, Washington, District of Columbia,” 
made “ out of any money in the Treasury not otherwise appropriated.” Please 
advise whether or not the use of that voucher form can be continued for 
making purchases for the “ Post Office Department, Washington, District of 
Columbia,” from postal revenues, as provided by the proposed act above referred 
to, or should the voucher form now used for making purchases for the Postal 
Service out of postal revenues (Exhibit B) be used for that purpose? 

4. Accounts covering expenditures for salaries and contingent and miscel- 
laneous expenses of the “ Post Office Department, Washington, District of 
Columbia,” made from appropriations “out of any money in the Treasury not 
otherwise appropriated,” are rendered in accordance with the statutes and 
Treasury regulations governing expenditures from those funds. Will you please 
advise whether expenditures made for those purposes out of postal revenues, 
as provided in the proposed act above referred to, should continue to be rendered 
in the same manner or should they be submitted in accordance with the laws 
and regulations governing other accounts covering expenditures from postal 
revenues? 

5. The disbursing clerk of the Post Office Department now obtains official 
eredit for funds for making payment of salaries and expenditures for the 
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“ Post Office Department, Washington, District of Columbia,” from appropria- 
tions made “out of any money in the Treasury not otherwise appropriated,” 
by the use of the enclosed requisition form (Hxhibit ©). Will you kindly ad- 
vise whether accounts covering appropriations for the “ Post Office Department, 
Washington, District of Columbia,” from the postal revenues, as provided in 
the proposed act above referred to, can be set up in the division of bookkeeping 
and warrants, Treasury Department, so as to enable the disbursing clerk, Post 
Office Department, to cortinue to obtain his official credit for necessary funds 
by use of the requisition form herewith enclosed? If not, kindly advise what 
procedure should, in your opinion, be followed in order for the disbursing clerk 
to obtain necessary funds for making said expenditures from postal revenues, 
as provided by the proposed act above referred to. 

6. As supplies for the “ Post Office Department, Washington, District of Co- 
lumbia,” will be paid for from postal revenues, under the provisions of the 
proposed act above referred to, should the purchase of those supplies continue 
to be made under the General Supply schedule of contracts, or should the 
Postal Service schedule of contracts be made to cover all supplies needed by 
the Post Offiee Department, so that they may be purchased under those 
contracts? 

7. When salaries of the employees of the department proper at Washington 
are paid from funds appropriated out of postal revenues, as provided for in the 
proposed act above referred to, should leave be granted to them upon the basis 
of the regulations governing leave for the Postal Service employees in the 
field, and should they be granted compensatory time for Sunday and holiday 
service as provided for the employees of the field service, or should they con- 
tinue to be granted leave on the same basis that it is now granted to them, 
without compensatory time for Sunday and holiday service? 

8. Please also advise whether or not in your opinion the provision of law 
applying to employees of the Postal Service, whereby they can not be dropped 
from the rolls until after one year’s absence, when absent on account of 
illness, will apply to employees of the department proper at Washington when 
their salaries are paid from funds appropriated out of the postal revenues, as 
provided for in the proposed act above referred to. 


The evident purpose of the provision in the appropriation act 
to which you refer is to make expenses of the Post Office Department, 
as heretofore distinguished from expenses of the Postal Service, a 
charge against the postal revenue, in the same manner and to the 
same extent that expenses of the Postal Service are so charged. The 
new provision does not change the character of expenses of the 
Post Office Department in Washington as departmental expenses, 
nor does it merge the personnel of the department into the Postal 
Service or make them Postal Service employees within the meaning 
of laws and regulations relating specifically to Postal Service em- 
ployees. 

The questions you submit are decided specifically, as follows: 

1. Employees of the Post Office Department will continue to be 
departmental employees subject to general laws and regulations 
governing such employees and not to the special laws and regula- 
tions for the Postal Service. Salary payments to departmental em- 
ployees will be governed by section 6 of the act of June 30, 1906, 
34 Stat., 763, and not by section 4 of the act of March 4, 1911, 36 
Stat., 1339, relating specially to employees in the Postal Service. 

2. The pay roll in question was prepared and approved with a 
view to payment from Treasury appropriations and not from postal 
revenues, It should be adapted to the changed method of payment. 
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You may submit for approval a redraft of the roll form with 
such changes as may be necessary in your judgment to adapt it to 
payments from postal revenues. 

3. While the expenses of the Post Office Department will here- 
after be payable from the postal revenues such expenses will con- 
tinue to be departmental expenses subject to general laws and regu- 
lations governing the incurrence and payment of such expenses. 
Voucher forms should be changed only to the extent necessary to 
adapt them to payment from the postal revenue instead of from 
appropriations as heretofore. You may submit for approval a 
redraft of the voucher form modified as you may think appropriate 
to payment from the postal revenue. 

4. This question is too broad and general in terms to admit of more 
than a broad and general answer. While these expenditures will 
hereafter be made from the postal revenue they will continue to be 
departmental expenses, and as such will be subject to general laws 
and regulations governing such expenditures. They will appear, 
however, in accounts for the postal revenues, and in matters of rendi- 
tion and accounting procedure it may be that they must conform to 
Postal Service conditions. The particulars of such modification of 
present procedure as may be necessary to adapt the rendition and 
settlement of these accounts to the new method of payment will be 
taken up as a matter of accounting and considered by this office in 
that connection. 

5. I find no authority of law for setting up on the books of the 
Treasury the appropriation account which you suggest, or for draw- 
ing money from the Treasury on requisition for account of the, postal 
revenues for any other purpose than to meet deficiencies in the 
postal revenues as provided by law. Existing laws and regulations 
provide for expenditure of the postal revenues directly from postal 
funds by the Postal Service through disbursements of postmasters 
authorized to disburse such funds, or from postal revenues in the 
Treasury upon certification by the General Accounting Office and 
warrant of the Postmaster General. Disbursements for expenses of 
the Post Office Department at Washington may hereafter be made 
either from postal funds transferred to the credit of an authorized 
disbursing officer of the Post Office Department in the manner pro- 
vided by sections 4042, 4043, Revised Statutes, for transfer of funds 
to and between disbursing postmasters, or through certification and 
warrant drawn on such revenues in the Treasury as in the case of 
like payments of expenses of the Postal Service. 

6. Section 4 of the act of June 17, 1910, 36 Stat., 531, provides for 
purchase through General Supply Committee schedules of supplies 
“ for the executive department and other Government establishments 
in Washington.” Supplies for the Post Office Department in Wash- 
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ington will continue to be supplies for an executive department to 
be purchased through General Supply Committee schedules not- 
withstanding the payment therefor from postal revenues. 

7. Payment of these employees from postal revenues will not make 
them employees of the Postal Service. They will continue to be 
departmental employees subject to the laws and regulations govern- 
ing such employees, with compensation, allowances, and benefits un- 
changed by the statutory provision for payment of their salaries and 
expenses from the postal revenues. 

8. The provision in the act of July 28, 1916, 39 Stat., 413, that the 
Postmaster General shall not approve or continue any rule or regula- 
tion which terminates the employment of any employee by reason of 
absence on account of illness for a period of less than one year, which 
is understood to be the law referred to in this connection, clearly 
relates to employees of the Postal Service. The inclusion of depart- 
mental employees in the Postal Service appropriation act for the 
fiscal year 1923 does not change their status to that of Postal Service 
employees, nor does it operate to extend to them this general pro- 
vision of law made for employees of the Postal Service. 


SPECIAL CLERKS—POST OFFICE DEPARTMENT. 


In classifying postal employees under the provisions of the act of June 5, 1920, 
41 Stat., 1045, it is within the scope of the authority of the Postmaster 
General to classify stenographers and other employees, not specifically 
provided for under said act, as.clerks of one of the five grades provided 
for therein according to length of service. 


The provision of section 2 of the act of July 21, 1921, 42 Stat., 144, requiring 
that certain classes of postal clerks, including stenographers, assigned as 
clerks, grade five, be given designation and status of special clerks, is 
applicable only to those who were assigned to grade five on July 1, 1920, 
and is not applicable to a stenographer who was on July 1, 1920, assigned to 
a grade other than five. 


Comptroller General McCarl to Postmaster General, June 28, 1922: 
I haye your letter of June 5, 1922, requesting decision of a question 
presented as follows: 


The progressive status of Henry D. Bennett, a clerical employee of the post 
office at Boston, Massachusetts, as shown by the records of this bureau is as 
follows: 

Transferred from the War Department as stenographer at $1,200 and bonus 
of $200, February 27, 1920. 

Reclassified as clerk of the third grade, $1,600, under act of June 5, 1920, 
effective July 1, 1920. 

Promoted to $1,700 July 1, 1920, under the Lodge amendment to the act 
approved March 1, 1921, giving credit for military service—3,448 hours. 

Promoted to clerk of the fifth grade, $1,800 per annum, April 1, 1921. 

Based upon the rulings by the Comptroller of the Treasury Department 
dated June 27, 1919, and April 24, 1920 that stenographers came within the 
category of supervisory officials in offices of the first class and were entitled 
to receive not less than $100 per annum in excess of the sixth grade salary 
provided for clerks and carriers an order was issued on February 23, 1921, 
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giving Mr. Bennett a basic salary of $1,600 per annum, and $200 per annum 
bonus, equivalent to $1,800, effective from February 27, 1920, the date he was 
transferred to the position of stenographer at $1,200 per annum. 

The progressive status of Anna E. Farrell, a clerical employee of the post 
office at Boston, Massachusetts, is as follows: 

Appointed stenographer from the register November 11, 1918, at $1,000 per 
annum. 

Promoted January 1, 1920, to $1,10°. with $200 bonus. 

Reclassified under the provisions of the act of June 5, 1920, as clerk of the 
second grade, $1,500 per annum, effective July 1, 1920. 

Promoted to clerk of the third grade, $1,600 per annum, July 1, 1921. 

Mr. Bennett and Miss Farrell raise the point that the department has erred 
in fixing their classification and pay status and allege that they come fairly 
within the scope of section 2 of the act of July 21, 1921, known as the Steener- 
son Act, and that under its provisions they should have been restored to the 
status of special clerks. 

Section 2 of the act approved July 21, 1921, provides: 

“Clerks in the executive, finance, money order, postal savings, registry, and 
other divisions of first-class post offices who were designated as special clerks, 
finance clerks, cashiers, foremen, bookkeepers, chief stamp clerks. mailing 
clerks, and stenographers on June 30, 1920, and who were on and after July 
1, 1920, assigned as clerks, grade five, shall, from and after the passage of this 
act, unless they were demoted for cause, be given the designation and status 
of special clerks, * * *,” 

Neither Clerk Bennett nor Clerk Farrell was on July 1, 1920, assigned as 
clerk of grade five, but on July 1, 1920, Clerk Bennett was reclassified as a 
clerk of the third grade, $1,600, and Clerk Farrell reclassified as a clerk of the 
second grade, $1,500 per annum, and consequently the department holds that 
they are not entitled to the provisions of section 2 of the act of July 21, 1921; 
and in the reclassification of these clerks on July 1, 1920, which was predicated 
on their status on February 27, 1920, in the case of Mr. Bennett, and June 30, 
1919, in the case of Miss Farrell, the department holds that the status which 
they held from February 27, 1920, and July 1, 1919, respectively, to and includ- 
ing June 30, 1920, was temporary in its nature and under a special provision 
of law, as it is stipulated in the act making appropriation for the service of 
the Post Office Department for the fiscal year ended June 30, 1920, “ That 
during the fiscal year ending June 30, 1920. * * * no * * * _ gsuper- 
visory official at offices of the first class shall receive less salary than $100 per 
annum in excess of the sixth-grade salary provided for clerks and carriers in 
the City Delivery Service * * *,” this provision being the one upon which 
the Comptroller of the Treasury, under date of June 27, 1919, and of April 24, 
1920, based his rulings that stenographers came within the category of super- 
visory Officials and upon which the department allowed these two clerks each 
a salary of $1,600 and $200 bonus as hereinbefore stated. 

Upon the premises, citation of rulings, and law herein set forth a ruling 
from you is requested in the case of each of the clerks herein referred to, that 
whether or not the department’s contention that these clerks are not entitled 
under the provisions of section 2 of the act of July 21, 1921, to the designation 
of special clerks as therein provided is correct, and whether the department 
proceeded properly and within its rights in determining and fixing the grade 
status under the reclassification act of June 5, 1920, on July 1, 1920. 


In reply you are advised that the increases in compensation pro- 
vided under section 2 of the act of February 28, 1919, 40 Stat., 1198, 
for stenographers in the Postal Service for the fiscal year ending 
June 30, 1920, were temporary increases applicable to that fiscal 
year only, and that since no provision was made in the act of June 
5, 1920, 41 Stat., 1045, for stenographers in the Postal Service for 
the fiscal year 1921 the Postmaster General was entirely within the 
scope of his authority in classifying stenographers as clerks of one 
of the five grades provided for under said act of June 5, 1920, basing 








DECISIONS OF THE COMPTROLLER GENERAL, 767 


such classification upon length of service and assuming that the 
original appointment was as clerk. 

The grade to which Mr. Bennett was classified on July 1, 1920, 
under authority of the act of June 5, 1920, was grade 3, and the 
grade to which Miss Farrell was classified was grade 2. Since 
neither of them was assigned as a clerk grade 5 on July 1, 1920, the 
provision in section 2 of the act of July 21, 1921, 42 Stat., 144, requir- 
ing that clerks who were designated as stenographers on June 30, 
1920, and who were assigned as clerks of grade 5 on July 1, 1920, 
be given the designation of special clerks from and after July 21, 
1921, has no application to them. 

The question whether they or either of them should be given the 
designation of special clerk as a reward for faithful and meritorious 
service under authority of the first clause of said section 2 is a matter 
for administrative determination. 


LAND-GRANT DEDUCTIONS FOR TRANSPORTATION OF INDIVIDUAL 
MEMBERS OF THE ARMY. 


The term “troops of the United States” in the land-grant acts includes each 
and every member of the Army traveling on official business who is 
embraced within that term whether traveling alone or with others. 

Decision by Comptroller General McCarl, June 28, 1922: 

The St. Louis-San Francisco Railway Co. applied, per letter of 
May 23, 1922 (file Govt. 2879), for review of settlement W-64581, 
April 27, 1922, in disallowing $5.96 on its claim for transportation 
during February, 1922, per bill C-12038, February, 1922, request 
3735932, of an enlisted man from St. Louis, Mo., to Quanah, Tex., 
and for deduction from said bill of $18.32 on account of overpay- 
ments on bills C-3018, C-8075, and C-3072, as per voucher 1080, sub- 
vouchers 449, 467, and 469, accounts of Capt. E. O. Hopkins for the 
month of April, 1921. 

The amount allowed on bill C-12038 has been accepted as per 
Treasury check dated May 3, 1922, for $1.91, issued on War warrant 
No. 33732, May 1, 1922. If the disallowance on this item was not 
acceptable to the claimant the check issued in payment thereof 
should have been forwarded with the application for review. The 
acceptance of payment must be held as closing the transaction in- 
volving this disallowance. 

The deduction of $18.32 on account of three overpayments by a 
disbursing officer does not involve the acceptance of payment of lesser 
amounts than claimed on said items and therefore the rule that the 
acceptance of payment closes the transaction for which the payment 
was made has no application thereto. The contention of the claimant 
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as to the validity of the said deduction therefore requires considera- 
tion. 

The deduction because of overpayments by the disbursing officer 
aggregating $18.32 in the three cases indicated was determined to 
have been made in the payment of full commercial fares without any 
deduction whatever for the transportation of three enlisted men 
traveling on official business of the Army. The major portion of the 
overpayments thus determined was the amount authorized to be de- 
ducted from commercial fares in accordance with the land-grant acts 
in making payment for the transportation of troops of the United 
States. 

The claimant contends that the land-grant acts are applicable to 
troops as a body of soldiers or soldiers collectively, and not to indi- 
vidual travel which was furnished in these cases. 

The transportation under consideration was rendered in part over 
a railroad which received grant of lands on condition that— 

The said railroad shall be and remain a public highway for the use of the 
Government of the United States, free from toll or other charge upon the 
transportation of any property or troops of the United States. 

Under the provisions of the appropriation acts the payment for 
the class of transportation services indicated by the act rendered 
the Government over said land-grant roads is not to exceed fifty per 
cent of the tariff rates applicable for such service. 

The reduction from tariff rates thus required applies to the 
transportation of “any property or troops of the United States.” 
It is a cardinal rule of construction of statutes that the intent of 
the legislation is to prevail, and such intent is to be determined from 
the language as expressed in the statute, which language is to be 
given its clear, plain, ordinary and obvious meaning. The statute 
itself furnishes the best means of its own exposition. If the intent 
of the act can be clearly ascertained from a reading of its provis- 
ions that intent will prevail without resorting to other aids for 
construction. 

The act under consideration specifies “any property or troops of 
the United States.” The word “any” means “one out of many” 
or “some—an indefinite number or quantity.” The phrase “any 
property or troops” clearly indicates an indefinite quantity of 
property or indefinite number of troops; in other words, no speci- 
fied quantity of property or number of troops is required for the 
application of the terms of the act. It is immaterial how small 
may be the quantity of property or the number of troops. There- 
fore, the act applies to each and every person who may be embraced 
in the term “troops of the United States” whether such person be 
traveling alone or with others. 
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The meaning of the language is so apparent on its face that there 
can be no question relating thereto, and consequently there is no 
need for construction. Any other interpretation than the obviously 
expressed meaning of the words used in their plain, ordinary sense 
would be a forced construction, contrary to and in violation of the 
language used. 

If there is any doubt as to the interpretation of the language used 
in ease of a public grant, such language must be construed in favor 
of the Government, it being a rule of law that public grants are 
construed in favor of the Government on grounds of public policy 
and can not be extended by implication in favor of the grantee 
beyond the natural and obvious meaning of the words employed. 
In Central Transportation Co. v. Pullman’s Palace Car Co., 139 
U. S., 24, the Supreme Court of the United States says: 

By a familiar rule every grant of property or of privileges or franchises, if 
ambiguous, is to be construed against the grantee and in favor of the public, 
because an intention on the part of the Government to grant to private persons 
or to a particular corporation property or rights in which the whole public 
is interested can not be presumed, unless unequivocally expressed or necessarily 
to be implied in the terms of the grant, and because the grant is supposed to 
be made at the solicitation of the grantee and to be drawn up by him or by 
his agents, and therefore the words used are to be treated as those of the 
grantee, and this rule of construction is a wholesome safeguard of thé interests 


of the public against any attempt of the grantee by the insertion of ambiguous 
language to take what could not be obtained in clear and express terms, 


Furthermore, it is clearly established that the action during many 
vears of the department charged with the execution of a statute 
should be respected and not overturned except for cogent reasons. 
United States v. Finnell, 185 U. S., 236, 244. This principle has 
been expressed by the Supreme Court of Oregon in the case of Kelley 
v. Mulinomah County, 18 Oreg., 356, 359, as follows: 


In all cases where those persons whose duty it is to execute a law have 
uniformly given it a particular construction and that construction has been 
acquiesced in and acted upon for a long time it is a contemporary exposition 
of the statute, which always commands the attention of the courts and will be 
followed, unless it clearly and manifestly appears to be wrong. 

It has been the general rule and universal practice of the account- 
ing officers for probably 40 years that the reduced rates authorized 
to be paid for the transportation over land-grant railroads of troops 
of the United States apply for the transportation of any person 
who may properly be embraced in the term “troops of the United 
States,” without regard to the number thus transported at one time, 
whether as individuals or otherwise. This method of settling the 
accounts for such transportation service has been universally recog- 
nized by practically all interested carriers without protest or objec- 
tion. There appears to be no authority whatever for a different in- 
terpretation. The persons for whom the transportation under con- 
sideration was furnished were enlisted men of the Army, who were, 
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therefore, included within the term “troops of the United States.” 
The payment for the service is, therefore, required to be made in 
accordance with the reductions authorized for the transportation 
of “troops of the United States.” 

The settlement above indicated was therefore correct, and is 
affirmed. 


COMMUTATION OF RATIONS FOR ENLISTED MEN OF ARMY. 


To entitle an enlisted man of the Army to commutation of rations there must be 
an assignment by competent authority to duty at a place where rations in 
kind can not be economically furnished and an order authorizing the 
commutation issued before or within a reasonable time after the assign- 
ment stating that it is impracticable for the Government to furnish him 
subsistence in kind. 





Comptroller General McCarl to the Secretary of War, June 28, 1922: 

There has been received your communication of June 12, 1922, 
making reference to decision of May 23, 1922, and of June 3, 1922, 
with reference to claims for commutation of rations, as to which you 
inquire whether issuance by competent authority of an order author- 
izing the payment of commutation of rations is necessary in advance 
of performance of duty as a condition precedent to such payment. 

The particular question. considered and decided in the decision of 
May 23, 1922, was the right of an enlisted man on detached duty to 
commutation of rations for the period April 7 to 13, 1922, where it 
was impracticable to furnish him with rations in kind, when assigned 
to the duty by competent authority, relieving an enlisted man in 
receipt of commutation of rations, and when the order authorizing the 
payment of commutation was issued April 14, 1922. 

The particular question presented and decided in the decision of 
June 3, 1922, so far as it concerned rations, was the right under an 
order dated May 1, 1920, of an enlisted man assigned more than nine 
years prior thereto to duty carrying the mails between a military 
station and a post office during the period April 19, 1911, to February 
6, 1913, to commutation of rations when the schedule of the trips 
was such that he could have had his morning and noonday meal at 
the station and carried rations in kind for his evening meal. Ob- 
viously, the facts in the two cases are entirely different and one is not 
a precedent for the other. 

Commutation of rations in the military service is money paid in 
substitution of rations in kind, and the principle which governs these 
payments is that commutation will not be allowed where subsistence 
in kind is, or may be, provided by the United States. Jaegle v. 
United States, 28 Ct. Cls., 133. As a condition precedent to this 
payment the enlisted man must be on duty where rations in kind 
are not, and can not be, economically issued. To meet the condition 
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there must be an assignment to duty by competent authority and the 
order authorizing the payment of commutation must state the fact that 
it is impracticable for the Government to furnish him with sub- 
sistence in kind. 

It is not required, though highly desirable, that the question 
whether subsistence in kind can be economically furnished by the 
United States should be investigated and orders issued for commuta- 
tion prior to, or at the time of, the assignment. Where such is not 
possible, the facts with relation thereto should be stated and the order 
should be issued while the facts are clear in the mind of the officer 
making the assignment, and within a reasonable time thereafter; the 
decision of May 23, 1922, showed facts and the issuing of the order 
under which an affirmative conclusion was clear. The decision of 
June 3, 1922, showed facts and the issuing of the order under which a 
negative conclusion was clear. 


MEDICAL TREATMENT FOR ENLISTED MEN OF ARMY AND DEATH 
GRATUITY TO THEIR DEPENDENTS. 


The payment of the six months’ death gratuity, under the act of December 17, 
1919, 41 Stat., 367, when the enlisted man dying in the service leaves no 
widow or children surviving, is conditioned upon the previous designation of 
a dependent relative, and, if no designation be made, proof of dependency 


alone does not entitle a relative of the deceased soldier to the gratuity. 

Reimbursement is not authorized for medical treatment furnished an enlisted 
man by a civilian physician during a time when the medical service of the 
Arniy was available, and, in the opinion of responsible officers, was sufficient 
for his care. 


Decision by Comptroller General McCarl, June 29, 1922: 

E. F. Rickerson requested February 9, 1922, review of settlement 
No. W-777455, dated November 10, 1921, by which was disallowed 
the claim of claimant herein and Mrs. Cora L. Rickerson, father 
and mother, respectively, of Arthur W. Rickerson, private first class, 
Sup. Det., Air Service, United States Army, who died in the service 
March 4, 1921, for an amount equal to six months’ pay of Private 
Rickerson, thought to be payable under thie act of December 17, 1919, 
41 Stat., 367, providing for such payment to the widow or child or 
children, or if there be neither widow nor child, to any other pre- 
viously designated dependent relative, of an officer or enlisted man of 
the Regular Army dying in the service. 

There is also in the papers an unsettled claim of claimant, growing 
out of the death of Private Rickerson, for reimbursement of the 
amount paid a civilian physician for attendance during the soldier’s 
last illness. The investigation into the merits of this item having 
been completed, it will also be disposed of in this review. 

With respect to the first item the War Department has reported its 
records show that the deceased Arthur W. Rickerson was unmar- 
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ried and that during his service he did not designate a dependent to 
whom the death gratuity should be paid. 
Section 1 of the act of December 17, 1919, provides: 


That hereafter, immediately upon official notification of the death from 
wounds or disease, not the result of his own misconduct, of any officer or en- 
listed man on the active list of the Regular Army or on the retired list when 
on active duty, the Quartermaster General of the Army shall cause to be paid 
to the widow, and if there be no widow to the child or children, and if there 
be no widow or child to any other dependent relative of such officer or enlisted 
man previously designated by him, an amount equal to six months’ pay at the 
rate received by such officer or enlisted man at the date of his death. The 
Secretary of War shall establish regulations requiring each officer and enlisted 
man having no wife or child to designate the proper dependent relative to 
whom this amount shall be paid in case of his death. Said amount shall be 
paid from funds appropriated for the pay of the Army. 


The previous designation of a dependent relative other than a 
wife or child, is, under the statute, a prerequisite to payment of the 
amount; if there has been no such previous designation no payment 
is authorized to the relative or relatives of an officer or enlisted man 
(other than his widow or child), even though the fact of dependency 
is established. 

It was for this reason the present claim was disallowed; that ac- 
tion was in strict accord with the law and the settlement must be, and 
is, sustained, 

Reimbursement of $42 paid by claimant to a civilian physician 
for attendance during the last illness of Private Rickerson is claimed, 
because in the opinion of the parents of the soldier the Army medi- 
cal facilities at the station hospital at Souther Field, Americus, Ga., 
were inadequate. The Surgeon General of the Army has reported 
that the Army medical facilities and services available there at the 
time were sufficient. However, it appears from the papers that the 
parents of the soldier, who were present, became alarmed at the 
patient’s condition and requested permission to call in their private 
physician. That permission was granted, but the civilian physician 
was not called by or on behalf of the Government, for the reason 
that in the opinion of the responsible officers, available facilities 
were sufficient. The Government is not obligated to pay for the 
services voluntarily procured by claimant to supplement the service 
furnished by the Government. It may also be remarked that the 
appropriation under “ Medical and Hospital Department, 1921,” 41 
Stat., 967, is available for the payment of civilian physicians for 
service rendered personnel of the Army only when “ medical care 
and treatment” is “not otherwise provided for.” In this case pro- 
vision was otherwise made (7. ¢., the Medical Service of the Army) 
and the appropriation is not available for the payment of the claim. 
Accordingly, on the facts of the case this item is disallowed. 
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TRANSPORTATION INCIDENTAL TO SUBSISTENCE. 


Transportation between the place where duty is performed and that where 
board and lodging are procured by an employee in a travel status is an 
expense of subsistence, and is not reimbursable to an employee receiving 
a per diem allowance in lieu of subsistence. 


Comptroller General McCarl to H. A. Braden, disbursing agent, United States 
Veterans’ Bureau, June 30, 1922: 


I have your letter of June 2, 1922, reading: 


I am submitting herewith voucher drawn in favor of Lewis B. Moulton, an 
employee of this office, for reimbursement of traveling expenses incurred during 
the period October 20, 1921, to November 3, 1921, under written authorization 
of the acting district manager dated October 16, 1921, with the request that 
you advise me whether or not I am authorized to pay this voucher. 

The duties of a training assistant require that he make personal contact with 
the trainee and it frequently happens that a strict application of the prin- 
ciples set forth in your manuscript decision of March 10, 1922, addressed to 
W. H. Holmes, disbursing clerk, U. S. Veterans’ Bureau, and the decisions of 
the previous comptroller would work a unique hardship on this class of em- 
ployees. 

In the case submitted the training assistant was directed to proceed “to 
Little Rock and Camp Pike, Arkansas.” The work upon which Mr. Moulton 
was engaged required that he spend the best part of each day in Camp Pike, 
but as there were no accommodations available there, he, of necessity, had to 
return to Little Rock each night. To force Mr. Moulton to bear the expense 
of this travel would be penalizing an employee for the faithful performance of 
official duty, and yet, while I fully believe the claim to be just, proper, and 
reasonable, I do not feel authorized to pay same, as I feel that it comes within 
the purview of decisions of your office, prohibiting reimbursement of expenses 
of this character. 

It is respectfully requested that this matter be given consideration at an 
early moment as I have before me a number of similar claims. 


In the decision of March 10, 1922, to which you undoubtedly refer, 
7 MS. Comp. Gen., 561, it was said: 

There is nothing better settled than that transportation incidental to sub- 
sistence is not reimbursable to a traveler whose subsistence allowance is on a 
basis of per diem in lieu of acual expenses. 24 Comp. Dec., 87; 25 id., 703; 
26 id., 341. If it is determined as a fact that transportation is incidental to 


subsistence, payment therefor is not authorized whether it be by boat, street 
car, interurban, rail, stage, or other means of transportation. 


This, the well-settled rule laid down and consistently followed by 
the accounting officers, has been affirmed and consistently adhered to 
by this office. In its extremes, the application of the rule to a given 
state of facts may appear to work a hardship, but in this, as with 
numerous other matters concerning reimbursement of items of ex- 
penses incident to travel, where the tendency to abuse is most un- 
restrainable, the application of the rule must be unbending. 

You are not authorized to pay the voucher submitted. 











APPENDIX. 


DAY-LIGHT SAVING. 


{Circular No. 1.] 


May 9, 1922. 
(Restricted to employees of General Accounting Office and not of general informa- 
tion.) 


REVISION, REOPENING, OR REVIEW OF AUDITED SETTLEMENTS. 
(1921. Circular No. 2.] 


GENERAL AccouNnTING OFFICE, 
OrricE oF COMPTROLLER GENERAL, 
Washington, August 23, 1921. 

The following procedure is directed: 

1. The application for revision of a settlement made by any of the respective audi- 
tors prior to July 1, 1921, if received in the General Accounting Office within one year 
from the date of settlement, shall be referred to the proper auditing division, which 
shall report thereon in answer tothe reasons given for revision and transmit the papers 
to the law division for action. Any decision by the law clerk or law board of the auditor 
made preliminary to the settlement shall accompany the papers, and in such case the 
report in answer to the request for revision shall be made by the law clerk or law board 
assigned to the auditing division.’ The report should answer the request for revision 
either affirmatively or negatively in detail, and is not required to sustain the settlement 
as made. ” Any views of the auditing division or section contrary to the decision of the 
law clerk or law board previously rendered should be in writing and accompany the 


pers. 
2.-Where further consideration is requested as to a settlement made by an auditor 

more than a year prior to the request without jurisdiction having been exercised there- 
on by the Comptroller of the Treasury, the request shall be considered as an applica- 
tion for reopening of the settlement. In support thereof the application must set forth 
mistake of facts, errors in computation, or new and material evidence. The proper 
auditing division shall act upon the application accordingly, and upon any reopening 
making an allowance the findings shall be first submitted to the law clerk or law board 
assigned to the auditing division, who shall indicate theron concurrence or otherwise, 
and the matter shall be transmited to the law division by the chief of the auditing 
division if there be disagreement. The requirements of the decision of December 9, 
1897, 4 Comp. Dec., 303, 313, that settlements upon reopenings making an allowance 
shall be referred to the Comptroller of the Treasury for examination are discontinued, 
except where there be disagreement as stated above or where new interpretations of 
law are involved, in which event the conclusions shall be submitted to the law divi- 
sion, whether or not an allowance is made. 

~ 8. Reconsideration requested of settlements over which jurisdiction has been 
specifically exercised by the Comptroller of the Treasury prior to July 1, 1921, or by 
the General Accounting Office since July 1, 1921, shall be reported upon by the proper 
auditing division in the manner provided by paragraph 1, 
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4, Settlements made by the auditing divisions after July 1, 1921, will be reviewed, 
in the discretion of the Comptroller General, upon the written application of-- 

(a) A claimant whose claim has been settled. 

(b) A disbursing officer whose accounts have been settled. 

(c) The head of the department or Government establishment to which the claim 
or account relates. 

(d) Upon the motion of the Comptroller General. 

Applications for review should state the error or incorrectness of the settlement. 
An application in general terms will not be sufficient ordinarily to induce the discre- 
tion to review, and particularly not where claimant is represented by attorney or 
agent. 

The following shall be necessary unless otherwise directed by the Comptroller 
General on the presentation of proper facts in the particular case: 

1. Applications for review must be received in the General Accounting Office 
within one year from the date of the settlement to be reviewed. 

2. The warrant or check issued upon a settlement must not be cashed where its 
amount includes any item as to which review is applied for, but should accompany 
the application for review. 

The application for review shall be reported upon in the manner provided hy 
paragraph 1. 

The circulars of the accounting officers of the Treasury issued and in force prior to 
July 1, 1921, shall be observed so far as consistent herewith. 

J. R. McCaru, 
Comptroller General, 


LAWS AND REGULATIONS GOVERNING THE RECOGNITION OF ATTOR- 
NEYS AND AGENTS AND OTHER PERSONS REPRESENTING CLAIM- 
ANTS BEFORE THE GENERAL ACCOUNTING OFFICE. 


[1921. Circular No. 3.] 


GENERAL AccOUNTING OFFICE, 
OrFice OF THE COMPTROLLER GENERAL, 
Washington, November 1, 1921. 
The following statutes relate to the recognition of attorneys, agents, and other 
persons representing claimants before the General Accounting Office and the divisions 
thereof: 


The Comptroller General shall make such rules and regulations as may be necessary 


for carrying on the work of the General Accounting Office, including rules and regula- 
tions concerning the admission of attorneys to practice before such office. (Sec. 
311(f), act of June 10, 1921, 42 Stat., 24.) 

Any person prosecuting claims, either as attorney or on his own account, before oy 
of the oteicate or bureaus of the United States shall be required to take the oat 
of allegiance and to support the Constitution of the United States, as required of 
persons in the civil service. (Sec. 3478, Revised Statutes.) 

The oath provided for in the preceding section may be taken before any justice of 
the peace, notary public, or other person who is legally authorized to administer an 
oath in the State or district where the same may be administered. (Sec. 3479, Revised 
Statutes. ) 


The act of May 13, 1884 (23 Stat., 22), provides that the oath shall be that prescribed 
by section 1757, Revised Statutes, which is as follows: 


I, , do solemnly swear (or affirm) that I will sup- 
port and defend the Constitution of the United States against all enemies, foreign and 
domestic; that I will bear true faith and allegiance to the same; that I take this obliga- 
tion freely, without any mental reservation or purpose of evasion; and that I will well 
and faithfully discharge the duties of the office on which I am about to enter. So 
help me God. 
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Whoever, being an officer of the United States, ot a person holding any place of 
trust or profit, or discharging any official function under, or in connection with, any 
executive department of the Government of the United States, or under the Senate or 
House of Representatives of the United States, shall act as an agent or attorney for 
ein claim against the United States, or in any manner, or by any means, 
otherwise than in discharge of his proper official duties, shall aid or assist in the prose- 
cution or support of any such claim, or receive any gratuity, or any share of or interest 
in any claim from any, claimant against the United States, with intent to aid or assis 
or in consideration of having aided or assisted, in the prosecution of such claim, shal 
be fined not more than five thousand dollars or imprisoned not more than one year, 
or both. (Act of Mar. 4, 1909, sec. 109, 35 Stat., 1107.) 

Tt shall not be lawful for any person appointed after the first day of June, one thou- 
sand eight hundred and seventy-two, as an officer, clerk, or employee in any of the 
departments, to act as counsel, attorney, or agent for ae any claim against 
the United States which was pending in either of said departments while he was such 
officer, clerk, or employee, nor in any manner, nor by any means, to.aid in the prosecu- 
tion of any such claim, within two years next after he shall have ceased to be such 
officer, clerk, or employee. (Sec. 190, Revised Statutes.) 

That it shall be unlawful for any person who, as a commissioned officer of the Army, 
or officer or employee of the United States, has at any time since April 6, 1917, been 
employed in any bureau of the Government and in such employment been engaged 
on Sehalf of the United States in procuring or assisting to procure supplies for the 
Military Establishment, or who has been engaged in the settlement or adjustment of 
contracts or agreements for the procurement of supplies for the Mili Establishment 
within two years next after his discharge or other separation from the service of the 
Government, to solicit employment in the presentation or to aid or assist for com- 
pensation in the prosecution of claims against the United States arising out of any 
contracts or agreements for the procurement of supplies for said bureau, which were 
pending or entered into while the said officer or employee was associated therewith. 
A violation of this provision of this chapter shall be punished by a fine of not more 
than $10,000 or imprisonment for not more than one year, or both. (Act of July 11, 
1919, 41 Stat., 131.) 


Pursuant to the authority contained in the statutory provision first quoted above, 
the following rules and regulations are prescribed: 

1. Committee on enrollment and disbarment.—A committee on enrollment and dis- 
barment is hereby created, consisting of the chief attorney, who shall act as chairman, 
the chief clerk, who shall have the custody of all papers, records, rolls, etc., and one 
member detailed from one of the auditing divisions. The members of the committee 
shall serve for the calendar year and shall perform the duties herein prescribed in 
addition to their other duties. The said committee shall meet regularly on the first 
Monday of each month, if a business day, and shall meet specially on other days at 
the call of the chairman or any member. Two members shall constitute a quorum. 

The committee shall receive and consider applications to be recognized as attorney, 
agent, or other representative before the General Accounting Office; receive com- 
plaintsagainst those enrolled; conduct hearings, make inquiries, perform other duties 
as prescribed herein, and do all things necessary in the matter of proceedings for en- 
rollment or disbarment of such attorneys, agents, or other representatives, pursuant 
to these regulations; and submit recommendations therein to the Comptroller General 
for approval. 

2. Applications for enrollment.—Applicants for enrollment pursuant to these regula- 
tions shall submit to the Comptroller General an application, properly executed, on 
the form attached hereto (Exhibit A). Applications in any other form will not be 
considered. The attorneys authorized to be admitted to practice by section 311 (f), 
act of June 10, 1921, are defined as embracing those who appear in a representative | 
capacity for others before the General Accounting Office. Persons members of the 
bar of a court of record will apply for enrollment as “attorney;”’ all others will apply 
for enrollment as “‘agent.’’ Members of a firm may apply for enrollment either 
individually or collectively. In the latter case application should be made in the 
firm name, giving the name of each member and the required information as to each, 
and the application should be signed in the firm name and by each member of the 
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firm. ‘The Comptroller General may in any case require other and further evidence 
of qualification. Applicants will be notified of the approval or rejection of their 
application. 

3. Restriction of right to be heard to parties and enrolled attorneys and agents.—The 
committee on enrollment and disbarment shall maintain in the office of the chief 
clerk, General Accounting Office, a roll of attorneys and agents entitled to practice 
before the General Accounting Office. It shall likewise maintain lists of those whose 
applications for enrollment have been rejected and those who have been suspended 
or disbarred. The chief clerk shall furnish copies of the said roll and lists, with such 
additions thereto or subtractions therefrom as may be made from time to time to the 
divisions of the General Accounting Office. 

~All divisions of the General Accounting Office are hereby prohibited from recog- 
nizing or dealing with anyone appearing as attorney or agent unless the name of such 
attorney or agent appears upon the list of those entitled to practice before the General 
Accounting Office. Nothing herein contained shall preclude individual parties or 
members of firms or officers of corporations from appearing, upon proper identification, 
as representatives of their own interests or of their respective firms or corporations 
in any matter before the department in which such person, firm, or corporation is 
concerned &s a principal; but attorneys, counsel, or solicitors or other agents for such 
persons, firms, or corporations must be enrolled. 

It shall be the duty of the divisions of the General Accounting Office to ascertain 
in each case whether the name of one appearing before them in a representative 
capacity appears on the roll of those entitled to practice. In any case where such 
enrollment does not appear, the requirement therefor shall be brought to the attention 
of such representative. The head of such division may, in his discretion, temporarily 
recognize such representative pending application for enrollment, provided his name 
does not appear on the list of those whose applications for enrollment have been 
rejected or on the list of those who have been suspended or disbarred, or where the 
appearance is limited to a particular case and general admission is not desired. 

All those appearing on October 31,,1921, on the Treasury Department roll entitled 
to practice, shall by virtue thereof be recognized and entitled to practice before the 
General Accounting Office without formal application for enrollment; bat in all other 
respects these regulations shall be fully applicable to them. 

4. Complaints and disbarment proceedings.—If the head of a division has reason to 
believe, or if the complaint is made to him, that an enrolled attorney or agent has 
violated any of the provisions of these laws and regulations or otherwise engaged in 
any improper practice, he shall forthwith make written report thereof to the committee 
on enrollment and disbarment. The committee shall thereupon mail to the usual 
address of such attorney or agent notice thereof, detailing briefly the charge or,charges 
made, and giving the time and place of hearing, which shall be not less than 30 nor 
more than 40 days from the date of mailing the notice. The respondent may file an 
answer with the committee at or before the time of the hearing, in which case the com- 
plainant shall be entitled to reply within 10 days thereafter. If the answer is verified, 
the reply must also be verified. The committee may, in its discretion, extend the time 
for answer or reply, or postpone the date of hearing. It may also initiate charges 
against any enrolled attorney or agent. 

The committee shall conduct the hearing according to such rules of procedure as it 
shall determine. The respondent may be represented by counsel. The testimony 
of witnesses may be required to be under oath, and shall in all cases be stenographically 
transcribed. Depositions for use at the hearing may be taken by either party before 
an officer duly authorized to administer an oath for general purposes upon 10 days’ 
written notice if the deposition is to be taken within the District of Columbia, and 
upon 20 days’ written notice if it is to be taken elsewhere. Expenses incurred in the 
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taking of depositions shall be borne by the party at whose instance the deposition is 
taken. 

The committee shall, within 30 days from the date of the conclusion of the hearing, 
or, if the respondent does not appear in person for the hearing, within 30 days from the 
date set therefor, submit to the Comptroller General a copy of the notice of hearing, 
the complaint, answer, and reply, if any, the record of the hearing, and the written 
findings of fact of a majority of the committee, together with a recommendation either 
that the charges be dismissed, or that the respondent be reprimanded, suspended for 
a given period of time, or disbarred. The findings and recommendations shall be 
signed by all members of the committee agreeing thereto. Members of the committee 
dissenting therefrom shall submit statements of their reasons therefor. Ifany members 
of the committee were not present at the hearing the fact shall be stated. 

Upon the suspension or disbarment of an attorney or agent, notice thereof shall be 
given to the heads of divisions, General Accounting Office, and to the other branches 
of the Government, and thereafter until duly reinstated such person shall not be recog- 
nized as an attorney or agent in any claim or other matter before the General Account- 
ing Office or any division thereof. All records of proceedings shall be filed under the 
direction of the committee, and access thereto for inspection or for the making of 
copies thereof shall be under its control. 

Upon notification that an attorney or agent enrolled in the General Accounting 
Office has been disbarred from practice before some other branch of the Government, 
the committee shall forthwith send to such attorney or agent in the same manner as 
prescribed for notice of hearing an order signed by the Comptroller General to show 
cause within 30 days why he should not be disbarred from practice before the General 
Accounting Office, and thereupon the procedure shall be in the same manner as if a 
notice of hearing had been sent. 

5. Causes for disbarment.—The Comptroller General will, in his discretion, suspend 
or disbar any enrolled attorney or agent shown to be incompetent, disreputable, or 
who refuses to comply with these rules and regulations, or who shall with intent to 
defraud, in any manner willfully and knowingly deceive, mislead, or threaten any 
claimant or prospective claimant, by word, circular, letter, or by advertisement. It 
shall be the duty of an attorney or agent to use the utmost diligence in furnishing 
evidence required by the General Accounting Office, and the withholding of such 
evidence by such attorney or agent, or the use of any other means whereby the final 
settlement of a pending claim is unjustifiably delayed, may bé sufficient cause for 
disbarment. If any enrolled attorney or agent shall knowingly employ as correspon- 
dent or subagent in any matter pending before the General Accounting Office a person 
atho may at the time be denied enrollment, or suspended or disbarred from practice 
before the office, such attorney or agent may be himself disbarred. An enrolled 
attorney or agent who without authority delivers over to a party other than his prin- 
cipal a draft, warrant, or check placed in his possession as such attorney or agent upon 
the pretext of a transfer or assignment of the whole or of an interest therein as collateral 
security or otherwise, may be disbarred from practice before the General Accounting 
Office. The suspension or disbarment of an attorney or agent may be cause for the 
suspension or disbarment of any firm with which he is or may thereafter become 
associated and the members thereof. 

The Comptroller General regards as unethical advertising in any form which repre- 
sents the fact of enrollment as a solicitation for employment, and particularly any 
suggestion of acquaintance with officials of, or prior connection with, the Government 
of the United States. 

The above enumeration of causes for disbarment shall not exclude such other causes 
as the Comptroller General may deem proper. 

6. Authority to prosecute claims.—A power of attorney from the principal in proper 
form may be required of attorneys or agentsin any case. In the prosecution of claims 
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involving payments to be made by the United States, proper powers of attorney shall 
always be filed before an attorney or agentisrecognized. No power of attorney should 
be recognized which is filed after settlement made by the General Accounting Office, 
even though the settlement certificate may not yet have issued, unless such power 
of attorney recites that the principal is fully cognizant of such settlement and of the 
balance found due. 

7. Substitution of attorneys and revocation of authority.—Substitution of attorneys 
or agents may be effected only on the written consent of the attorney or agent of record, 
his principal, and the attorney or agent whom it is desired to substitute, and in all 
cases subject to the approval of the Comptroller General before being effective; pro- 
vided that where the power of attorney under which an attorney or agent of record is 
acting expressly confers the power of substitution, such attorney or agent, if in good 
standing, may, by a duly executed instrument, substitute another in his stead, such 
other, however, to be recognized as the attorney or agent only on the approval of the 
Comptroller General. 

If a firm dissolve, or those associated as attorneys or agents by virtue of a power of 
attorney contest the right of either to act, the principal only shall thereafter be recog- 
nized, unless the members or survivors of such firm, or the associates in such power of 
attorney, file a proper agreement showing which of such members, survivors, or asso- 
ciates may continue to prosecute the matter, and in no case shall a final settlement of 
the matter be delayed more than 60 days by reason of the nonfiling of such agreement. 

The revocation by a principal or his legal representatives of authority to prosecute 
a matter will not be effective, so far as the General Accounting Office is concerned, 
without the approval of the Comptroller General. Where a matter has been suspended 
pending the furnishing of evidence for which a call has been made on an attorney or 
agent, failure to take action thereon within three months from the date of suspension 
may be deemed by the division before which the case is pending cause for revocation 
of the authority of such attorney or agent without further notice to him. 

8. The Comptroller General may withdraw or amend at any time or from time to 
time all or any of the foregoing rules and regulations, with or without previous notice, 
and may make such special orders as he may deem proper in any case. © 

9. These regulations shall be effective on and from the Ist day of November, 1921, 
and shall apply to all unsettled matters then pending in the General Accounting 
Office, or which may thereafter be presented or referred to the General Accounting 
Office. 

J.R. MeCart, 
Comptroller General. 
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Exursit A. 
(General Accounting Office. Office Comptroller General. Form 25. 


APPLICATION OF INDIVIDUAL OR FIRM FOR ADMISSION TO PRACTICE BEFORE THE GENERAL 
ACCOUNTING OFFICE. 


(Words inapplicable to be lined out. 
The Honorable 
The ComprroLLEeR GENERAL. 


as an individual 
as a firm composed of 


(Name of member.) 
hereby apply for enrollment to be 
to represent others before the General 
: (Attorney. . or aa. 
Accounting Office. 
1. I am a member 
We and each of us are members 


etedes néue cd eunendedt ee I attach hereto certificate. . to that effect 
(Name !) we 


‘ lam 
from said court. Ween 


een A 8 bi 9a, et ee ee 


now in active practice and fn good standing in said court. 


I am 
2." We are 


Office and | - re qualified to act as the representative .. of others and render them valu- 
able eoulen, , prticulaly in matters relating to 

because of = Y education, training, and business experience, which have been respec- 
tively as aihowe (State in chronological order, giving dates.) 


familiar with the laws, rules, and regulations of the General Accounting 


3. 


been rejected or suspended or disbarred from 


appearing as attorney or agents, or in any other representative capacity, before 
branch of the Federal or any State Government or municipality, or court thereo 


We and each of us have never 


© Wh ood oath ol ue ee been an officer or employee of the United States, 


except as follows: (State name of office or nature of aang and dates.)........ 


ae have read and noted paragraph 5 of General pombinte as Office Circular No. 3. 


anal November 1, 1921, and particularly the following clause thereof: 
“The Comptroller General regards as unethical advertising in any form which repre- 
—_ the fact of enrollment as a solicitation for employment, and particularly any 
nape of acquaintance with officials of, or prior connection with, the Government 
United States.” 


6. oh have made no previous application to be recognized as attorney .. or agent. . 
before the General Accounting Office, except....... ieee ait otk dawretaecaanies sic teaiccwiitla bias 


} Paragraph 2 should be filled out only where the applicant is not a member of the bar of a court of record. 
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OATH. 


= . do solemnly swear (or affirm) that 6 will support and defend the Constitution 


of the United States, against all enemies, foreign and domestic; that »* will bear ° 


true faith and allegiance to the same; that J a take this obligation freely, without 


any mental reservation or purpose of evasion; and that I will well and faithfully 


we 
discharge the duties of the office on which a. about to enter. So help oe God. 
tok kl (Name of individual or firm.) = =~«| == ———S—S*S—« Residence or address.) == 
hee (Nameofmember.) == = === ~~ | ~~ ~—~—~—~~—s* (Residence) 
ae oe (Nameofmember.) = == | i, ee 
espn tae (Nameofmember. #8 =| + (Residence) = = 
ee (Nameofmember.. = | ow“) in) 
come Sa 9 (Name of member.) °°" """" | “"""""""" “GResidence:y “7777 
ot nd linea (Nameofmember.) = 8 == | (Residence) 8 
ee iawn Oo ft ee noe eee” SERA TAOTT 
i > (Name of member.) "7°" "7°" ""* | “"""""""" “GResidencey “7°77 
ae (Nameofmember.) === pwn i Geese dons has 
pbecbes hye Sete seeebieas svctsnapeshnsed | re ysasiine a tesees cnssthehes~esbgincnys 
Subscribed and sworn to before me this .......... OOF. 045 J. 25 senpach> | 


[SEAL. ] 


(Official title.) 


CERTIFICATE OF CHARACTER.” 


[By two persons not related to applicant and who have known him more than one year.} 


We hereby certify that we have known the within-named individual 


ee Cot ene 
MDE dc neusne MD coeceseay respectively; that during all that time we have known 


_ as of good moral character and worthy of the trust and confidence of claimants 
and of the General Accounting Office. 


Pewee meter ee eer asereeeseeeseseseseses 


aeeoes | -stssessenseseneees . pagoes. cecesecpsvics ose 


Leave blank ifa member of the bar. 





anal 


' 
+ 
i 
' 
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INDORSEMENT. 
WASSEMOUON,. oc0ccsccccds » ae 
The ptincbed: ‘enplicntian ob: ois cecs csc ok cect cicese ts Sudes for enrollment to be 
FOCOMMISET BB wash s Fad ocwrsied. cvctio’ to represent others before the General Ac- 


counting Office has been examined, and after consideration it is recommended that 
the application be 


COSCO HESS HEHEHE EEE HEHE HEHEHE EEE EEE ER EEE EEEHE EE EEEEEES 


Committee on Enrollment and Disbarment General Accounting Office, 
Approved: 


Comptroller General. 


A corporation will not be admitted to practice before the General Accounting Office, but any Officer of 
a corporation, or member of its staff, may enroll individually, provided he es the requisite qualifi- 
cations for enrollment as set forth in General Accounting ffice Circular No. 3. All members of a firm 
are required to join in the execution of an application made in the firm name. 

The enrollment of a firm also enrolls all of its members individually, but members of a firm may enroll 
individually regardless of whether or not the firm itself is enrolled. 

The qneeliment of a firm does not give members of its staff, or others associated with it but not members, 
the right to practice before the General Accounting Office. To be admitted to practice such persons should 
make individual applications for enrollment. 


A firm having an alien member will not be admitted to practice as a firm. However, all members of 
such a firm who are qualified to take the oath of allegiance to the United States and to support and defend 
the Constitution, and who possess the other requisite qualifications for enrollment, may enroll individually. 


REQUESTS FOR COPIES OF PAPERS. 
1922, Circular No. 4.] 


GENERAL AccouNTING OFFICE, 
Orrice or CoMPTROLLER GENERAL, 
Washington, April 4, 1922. 

The General Accounting Office will furnish other agencies of the Government copies 
of official documents and records in its custody where it clearly appears that such 
service is proper and necessary. 

Requests for copies have grown to such proportions and the cost of complying there- 
with is so great that to avoid a waste of funds and effort some restrictions must be 
imposed. 

Hereafter such copies will be furnished only on the written request of the head of a 
department or independent establishment or agency, setting forth in detail the need 
therefor and the purpose to be served. 

Requests should be addressed to the Comptroller General and decision as to the 
propriety of complying therewith on the showing made must rest with this office. 

J. R. McCart, 
Comptroller General. 
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PENSION OFFICE CHECKS—PAYMENT OF, WHERE PAYEES ARE 
DECEASED OR INCOMPETENT. 


[1922. Circular No. 5.] 


GENERAL AccouNTING OFFICE, 
OFFICE OF THE CompTROLLER GENERAL, 
Washington, D. C., April 25, 1922. 
Pension Office checks, the payees of which are deceased or incompetent, are classified 
for the purposes of the disposition of their proceeds as follows: 


PENSION CHECKS. 


1. Checks drawn without vouchers, which bear underneath their number a letter 
or letters ‘‘A,”’ or letter or letters “B,”’ and which were delivered to the payees in 
person, or delivered prior to the death of the payees to anyone authorized to receive 
them for the payees. 

2. Checks drawn without vouchers, which bear underneath their number the letter 
or letters “A” or letter or letters “ B,’’ and which were not delivered to the payees 
in person nor delivered prior to the death of the payees to anyone authorized to re- 
ceive them for the payees. 

3. Checks drawn with vouchers and which bear underneath their number a letter or 
letters “C.” 

CIVIL SERVICE RETIREMENT CHECKS. 


4. Checks for refundments from retirement fund; and checks to annuitants who die 
on or after the last day of the periods covered by the checks. 
5. Checks to annuitants who die prior to last day of periods covered by the checks, 


PENSION AND CIVIL SERVICE RETIREMENT CHECKS. 


6. Checks the payees of which are incompetent and for which payees committees or 
guardians of their estates have been appointed. 


CHECKS FOR WHICH APPLICATION FOR PROCEEDS SHOULD BE MADE TO COMPTROLLER 
GENERAL. 


Checks of Classes 1, 3, 4, and 6 should be forwarded directly to the Comptroller 
General of the United States, General Accounting Office, Washington, D. C., for the 
placing upon them of an authorization for the payment of their proceeds to the party 
entitled thereto as assets under the statutes of the State of the domicile of the deceased. 

The application for Classes 1, 3, and 4 should be by the executor or administrator of 
the estate of the deceased, or, if none, and the amount be not over $500, by the widow 
of the deceased, or other person claiming the proceeds as assets under the laws of his 
domicile, including the undertaker in the event the funeral expenses are a preferred 
claim by the laws of said domicile and the bill be unpaid. 

The application for Class 6 checks should be by the committee or guardian of the 
estate of the incompetent. 


EVIDENCE TO ACCOMPANY CHECKS FORWARDED TO COMPTROLLER GENERAL. 


Class 1 checks should be accompanied by a short certificate of letters testamentary 
or of administration, with a showing whether still in force and effect; or, if such letters 
have not been and will not be issued and the payee died intestate, and the amount 
involved be not over $500, by an affidavit executed on accompanying blank. 

In addition there must be a clear showing that the check was, in fact, delivered to 
the payee in person, or delivered prior to the death of the payee to some one authorized 
to receive it for the payee, giving dates of death and of delivery, and, in case where 
a short interval only elapsed between the date of the death and of the delivery, the 
hour of death and hour of delivery. 
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Checks of classes 3 and 4 should be accompanied by: the.same evidence as in first 
paragraph of requirements for class 1 checks. That required by second paragraph 
for class 1 checks need not be furnished. 

Class 6 checks should be accompanied by a certificate of appointment of committee 
or guardian of estate of incompetent, with showing whether still in force and effect 
and that bond has been given and accepted, if one is required. 


CHECKS TO BE FORWARDED TO DISBURSING CLERK, PENSION OFFICE. 


Class 2 checks should be forwarded to the disbursing clerk, Pension Office, Washing- 
ton, D. C., for cancellation, and application should be made to the Commissioner of 
Pensions, Washington, D. C., for payment of their proceeds, or that part accruing 
to the pensioner from date of last payment to date of death; (1) to his widow, (2) to 
the pensioner’s child or children under 16 years of age (except in the case of a 
dependent relative pensioner), or (3) to reimburse the person who bore the expense 
of the pensioner’s last sickness and burial where the estate left by the decedent was 
insufficient to pay such expenses. 

Class 5 checks should be forwarded to the disbursing clerk, Pension Office, for 
cancellation. 

J. R. McCart, 
Comptroller General. 


LUNCHEON PERIOD. 


{Cireular No. 6.] 
May 22, 1922. 
(Relating to employees of the General Accounting Office, and not of general informa- 
tion.) 


SATURDAY HALF-HOLIDAY, 1922. 
[Circular No. 7,] 
JuNE 10, 1922. 
(Relating to employees of the General Accounting Office, and not of general informa- 
tion.) 


CLASSIFICATION OF OBJECTS OF EXPENDITURE. 


[Bulletin No. 1.] 
May 11, 1922. 
(Not in appendix, being subject to modification from time to time.) 


WARRANTS AND CHECKS—PAYMENT OF WHERE PAYEES ARE DE- 
CEASED OR INCOMPETENT, OR WHERE ERROR IN NAME OR DESIG- 
‘NATION. 

{1922. Bulletin No. 2.] 
GENERAL ACCOUNTING OFFICE, 
OFFICE OF THE COMPTROLLER GENERAL, 
Washington, D. C., May 22, 1922. 
Warrants, checks drawn by the Treasurer of the United States upon warrants, and 
checks drawn by disbursing officers or agents of the United States, which can not be 
paid because of death of original payee, disqualification, or error in name or designa- 
tion of, should be forwarded to the Comptroller General of the United States, General 

Accounting Office, Washington. D. C., without alteration or correction, for authoriza- 

tion for payment to the party ascertained to be entitled to the proceeds of the warrant 

or check upon its indorsement by such party in the ugual manner, 
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APPLICANTS FOR AUTHORIZATIONS. 


The party to whom the warrant or check will be authorized payable upon indorse- 

ment in the usual manner is— 
1. In case of death or incompetency, the one entitled thereto under the laws of 

the domicile of the State of the deceased, in the absence of a Federal statute of distribu- 

tion applying to the particular case, or the one entitled pursuant to such Federal 

statute if there be one. 

2. In case of error in name or designation, the payee by correct name or designation. 









EVIDENCE FOR AUTHORIZATIONS. 


The evidence necessary to be furnished for authorizations for payment to parties 
entitled to proceeds of warrants or checks the payees of which are deceased, incompe- 
tent, or erroneously named or designated, is as follows: 







































DECEASED PAYEES. 





1. If there has been or will be administration upon the estate of the deceased payee, 
a short certificate of letters testamentary or of administration, if issued, with a showing 
whether still in force, with request for authorization for payment to the administrator 
or executor of the proceeds of the warrant or check. 

2. If there has not been and otherwise will not be any probate action taken upon 
the estate of the deceased payee, and the amount be not over $500, an application by 
the party in interest for the proceeds of the warrant or check, showing who would be 
entitled to the proceeds in the event of administration under the State statutes of 
the domicile of the deceased, or under the Federal statute if there be one, sworn to 
before an officer having a seal and authorized to administer oaths generally. 


STATE STATUTES. 





If the payment is to be authorized pursuant to the statutes of a State the applicant 
should state the facts necessary to establish a claim to the proceeds of the warrant or 
check under the statutes of said State relating to the estates of decedents, which facts 
in general are— 

1. Whether payee died testate or intestate. 

2. Whether payee left surviving a widow or husband. 

3. Whether payee left surviving a child or children, or child of a deceased child, 
and if any are minors whether guardian appointed, giving names and addresses of all. 
4. Whether payee left surviving a father or mother, giving names and addresses. 

5. Whether payee left surviving a brother or sister, or child of a deceased brother 
or sister, giving names and addresses. 

6. Whether anyone claims or has had the benefit of any exemption under the 
statute; if so, in what amount and in what capacity. 

7. Whether funeral expenses of deceased payee have been paid; if so, by whom and 
out of what funds, whether funds of deceased or of payer, submitting receipted bill of 
undertaker to party making such payment. 

8. Whether the expenses of last illness, other preferred claims, and debts of deceased 
payee have been paid. 

9. Whether deceased payee left other assets, and, if so, amount and character thereof. 


FEDERAL STATUTE. 





If the payment is to be authorized pursuant to a Federal statute the application 
should be by the party entitled to the proceeds in the order named in the statute and 
accompanied by the evidence the statute requires for the establishment of a claim 
thereunder, the terms of the statute being strictly complied with, 
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Blanks for the applications for authorizations without administration mentioned in 
paragraph 2 may be obtained from this office. 


INCOMPETENT PAYEES, 


A short certificate showing the appointment and qualification of a guardian or 
committee of the estate of the incompetent payee, whether bond if required has been 
given, and whether appointment is still in force. 


ERRONEOUSLY NAMED OR DESIGNATED PAYEES. 


Such evidence as will satisfactorily establish the correct name or designation of the 


payee for the purposes of the payment as differentiated from the alleged erroneous 
one appearing on the face of the warrant or check. 


PENSION AND Crivit SERVICE RETIREMENT CHECKS. 


Separate instructions have been issued as to pension and civil service retirement 
checks. See circular of Comptroller General No. 5, dated April 25, 1922. 


INTEREST CHECKS. 
These instructions do not apply to interest checks on the public debt. 
Powers oF ATTORNEY AND CERTIFICATES OF AUTHORITY TO INDORSE. 


These instructions do not apply to powers of attorney to indorse warrants or checks, 
certificates of authority to officers of corporations to indorse on their behalf, affidavits 


of copartnership, or other evidence of authority to indorse on behalf of corporations, 
or firms, or individuals. 


CrrcuLtar LeTrer or Fesruary 21, 1922, Tro HEADS or DEPARTMENTS AND INDE- 
PENDENT ESTABLISHMENTS. 


This supersedes circular letter of February 21, 1922, to heads of departments and 


independent establishments relative to procedure for disposal of disbursing officers: 
checks, 


J. R. McCart, 
Comptroller General. 
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93 
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Account current, form of 
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check for surplus supplies authorized. . 

Consular fees—to General Accounting 
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Claims against—no jurisdiction in 
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bursement for benefit of poor must 
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O06 Bee eve hdc ec ccsce 
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+ etme eeeseeeeeceenee 


Surplus fund— 
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CMC. . cccccccccccdecsvcvecee Scesedeiesee 
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Equipment tocomplete order placed 
with Government arsenal in prior 





(See Seamen.) 


Gasoline ordered late in June for de- 
livery during next fiscal year...... 
National security and defense—allot- 
ments from, available after June 30, 


Proposals accepted near end of one 
fiscal year for delivery in next, for- 
mal written contract necessary to 


Repairs and improvements to Patent 
Office Building not an appropria- 


Page. 


499 


499 


192 


712 


708 


175 


115 


232 


tion for public buildings......... 435, 532 


Telephones—payment of awards cov- 
ering Federal control.............. 
Unexpended balances chargeable 
with settlement of war contracts... 
Commerce, Department of— Industrial 
research, 1922,”’ available for purchase 
of automobile for testing purposes. .... 
Contingent— 
Justice, Department of—not to be 
charged with supphes acquired 
from surplus stock of General Sup- 


Official necessity for items under, not 
subject to review by accounting 


District of Columbia—trent of offices of re- 
corder of deeds, including cleaning, not 
all available for rent................... 

Interior Department—trepairs and im- 
provements to Patent Office, not avail- 


able beyond June 30, 1914............ 435, 532 


314 
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Appropriations—Continued. 
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Page. 
Internal-revenue taxes refunded—proper 


fiscal year, available for payment of 
ee eeccecovecccsce 411 
Justice, Department of— 

Contingent, not to be charged with 
supplies from General Supply Com- 
mittee....... pouskateesascosseeeaes 720 

Investigation of frauds connected 
with late war—available for furni- 
ture and supplies if acquired from 
surplus stock of General Supply 
Committee 

Salaries, fees, and expenses, United 
States marshals—available for ex- 
pense of arrest and detention of per- 
sons by State officials, if confirmed 
Dy MRNAS GENE. «oc cv eccentonce 516 

Labor, Department of—maternity and 
infancy, allotments to States available 
until July 1, 1923, only................ 652 

National security and defense—allot- 
ments made from, available after June 


Naturalization, Bureau of—act Mar. 4, 
1921, not available for creation of divi- 
sion of citizenship training............. 127 
Navy Department—care, transportation, 
and burial of the dead, available for 
burial expenses of officers and enlisted 
men entering service after February 9, 
Deb web tnavbenbcndensesbshoseieseseden 743 
Obligation of—authority to transport 
household goods does not obligate fiscal- 
year appropriation until effected....... 655 
Post Office Department—payment for 
1923 from postal revenues does not 
change character of employees or ex- 
penses, except as to accounting pro- 
eo ctsacngtnsbeneenns evccccocece 762 
Reimbursement of— 
Seed-grain loans—repayment of prin- 
cipal should be credited to; interest 
on, to miscellaneous receipts. ...... 656 
Transportation of destitute American 
seamen by Government transport 
ircikccensaneccantesasesesece 709 
Veterans’ Bureau—vocational trainee 
advancements repaid to be credited 
to revolving fund. ................. 704 
Specific— 
May not be supplemented from con- 
tingent expenses when exhausted 
(furniture for legation at San Sal- 


MGT p is dad csacidedacddescosgy-e 312 
Renders general provision for same 
object inapplicable. ...... habenexes 372 
Treasury Department— 


Additional hospital facilities, act 
Mar. 4, 1921, not available for al- 
lotment to Veterans’ Bureau for “ 
equipping hospitals............... 650 
Field investigations of public health, 
1922, available for transportation of 
household goods effected in 1922, 
although authorized in 1921........ 655 
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Appropriations—Continued. 

Treasury Department—Continued. 
Internal revenue—may be used only 

for bona fide promotions or to in- 

crease number of employees, and 

not for general salary increases... .. . 
Operation and maintenance of Ar- 
lington Building not transferred to 


Advances to vocational trainees, act 
March 4, 1921, available as a revolv- 
ing fund without year 

Hospitals, construction of—not trans- 


Medical and hospital services, 1922, 
allotted to War Department, avail- 
able for hospitals 

Military and naval compensation— 
available for fees and mileage of 
witnesses in actions involving inju- 
Ties of ex-service men 

Transferred from War Risk Insurance 
Bureau and Federal Board for Vo- 
cational Education, not one lump 
OUMR . 0 ddesiccidcue pocdSsdibbisece 

War Department— 

Anacostia Park, act July 11, 1919, 
obligated by deposit in court regis- 
try—can not be withdrawn 

Armament of fortifications, etc., 
available until June 30, 1922, for 
payment of war contracts. 

Arming, equipping, and training Na- 
tional Guard—available for burial 
expenses of officers and men dying 
during encampments 

Construction and repair of hospitals, 
1922, not available for permanent 


General appropriations, Quartermas- 
ter Corps, 1919, extended by act 
June 16, 1921, available for pay- 
ment of French workers 

Transportation of Army and its sup- 
plies, available for transportation 
of dependents, mounts, and house- 
hold goods of Army officers detailed 
to National Guard. 

World War Foreign Debt Commission— 
none available for expenses of 

Arlington Building: 

Appropriations for operation and main- 
tenance of, and personnel thereunder, 
not transferred to Veterans’ Bureau. .. 

Arms: 

Manufacture of, contract right to use of 

patent extends only to end of fiscal 


Arms and ammunition: 
Customs officers on official duty—not a 
charge against Government......... eee 
Army: 
Air Service—only department of Army in 
which officers entitled to aviation duty 


Page. 
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Army—Continued. 


791 


Page. 
Artillery instruetor—French citizen en- 


630 
Civilian employee—absent from duty 
under court-martial sentence, not en- 
titled to compensation while confined . . 
Contract surgeons—retired Army officer 
may not be employed as 
Damages by American forces abroad— 
fiscal year appropriation available 
Deserters, reward for—deduction from, to 
cover cost of transporting to nearest 
WARY HONE. acccccdcccesccncscshesen 
Enlisted men— 
Allotments of pay—unpaid at death 
of soldier become a part of his estate 
Blue discharge—not dishonorable 
and entitles to travel allowance 


Conscientious objector receiving hon- 
orable discharge entitled to $60 


Dependents—transportation regula- 
tions setting time limit, etc., au- 


Desertion, reward for apprehension 
and delivery—information leading 
to arrest without delivery not suffi- 


Fraudulent enlistment—effect of, on 
longevity pay and service for retire- 


Gratuities. (See Gratuities.) 
Medical treatment— 

On furlough—action of com- 
manding officer also on furlough 
in permitting civilian treat- 
ment not sufficient to authorize 
reimbursement 

Private physician—not reimburs- 
able when Army medical serv- 


Pay. (See Army pay.) 
Rations, commutation—order au- 
thorizing may issue after assign- 


Retired—may hold civil position if 
neither salary nor pay amounts to 
$2,500 

Transportation upon change of sta- 
tions—suspicion of officer that man 
unreliable not sufficient to charge 
him with cost of, for himself and 


Travel allowance—blue discharge en- 


Traveling expenses—duty with Na- 
tional Guard entitles to actual only, 
for oil and gas when by automobile. 

Field clerk— 

Medical treatment—private surgeon 
not entitled to pay for removal of 

Not an officer or enlisted man within 
meaning of six months’ gratuity 
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Army—Continued. 
Military attachés not entitled to storage 
of household goods when changing 
stations...... pauapenseubocbasonscecess 
Nurses— 
Laundering of uniforms— 
As part of hospital laundry au- 


Not entitled to commutation al- 
lowance nor reimbursement of 
actual expenditure for 

Officers— 
Air travel— 

Mileage chargeable to proper ap- 
propriation 

Orders to a station for temporary 
duty and return do not make it 
a continuous voyage 


Commission vacated by accepting 
commission as member of Alaskan 
Engineering Commission 

Deceased—transportation of remains 
does not entitle to mileage. ...... os 


Dependents— 
Commutation of quarters for— 

Absence in nonpay status— 
not entitled to 

Grandfather not dependent— 
no payment authorized. ... 

Public quarters 2 miles out- 
side of Norfolk not suffi- 
cient to justify payment... 

Wife occupying hostess 
house—payment not au- 


Detail to National Guard— 
appropriation available. ... 
Not for grandchild but for 
adopted and of own blood. . 
Regulations setting time 


Detailed to National Guard—appro- 
priation available for transportation 
of household goods, mounts, and 


Heat and light allowance—during 
absence from duty on account of 
disease resulting in nonpay status, 
not entitled to 


Household goods— 
Packing and crating—excess cost 
chargeable to officer....... — 
Transportation of— 

Excess amount, including 
auto—limitation on cost to 
Government 

From station to home on re- 
tirement—only when Quar- 
termaster Corps refuses... . 

Medical treatment—osteopathy is 
not, and does not entitle to reim- 
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Army—Continued. 
Officers—Continued. 
Mileage— 

Accompanying overland tour of 

motor trucks—not entitled to.. 

Land-grant deductions applica- 

ble to, whether or not trans- 

portation request used......... 

Land-grant routes limit to 4 cents 

per mile, irrespective of mode 


Secretary of Fine Arts Commis- 
sion entitled to 

To home by transport instead of 
shortest land route—how com- 


Private property lost in the military 
service—baggage of former Army 
officer while being returned to his 
home after discharge, reimburse- 
ment not authorized............... 

Quarters. (See Quarters.) 

Retired— ‘ , 

Employment as contract sur- 
geons not authorized........... 
Employment as special assistant 
to Attorney General prohibited 
May hold civil position if neither 
retired pay nor salary amounts 
to $2,500—aggregate immater- 


Mileage to home—short residence 
at place selected does not defeat 


Release from active duty is ain 
tive from date of order, whether 
received or not 

Subordinate, are not authorized to 
assign to aviation duty... 
Traveling expenses— 

Air travel—what constitutes a 
delay in a continuous voyage. . 

Detailed to civil branch 

From Pacific to Atlantic via 
Panama Canal—actual ex- 
penses only allowed ........... 

Officers Reserve Corps— 
Dependents—transportation not fur- 
nished to first duty station nor to 
home on relief 
Ordnance Department—officers not en- 
titled to aviation-duty pay 
Private property damaged by—claimant 
must be free from contributary negli- 


Transportation—land-grant deductions, 
various classes of persons subject to.... 
Army pay: 
Active duty, officer—terminates when 
relieved from active duty, whether 
order received or not .. 


eee eeeeeeeesesees 
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Army pay—Continued. Page. 


Allotments of— 

Amount of outstanding check not 
payable to soldier in absence of 
affirmative evidence that allottee 
is dead or never received check. ... 

Unpaid to allottee at death of soldier 
become part of soldier’s estate. .... 

Aviation duty— 

Officers— 

Between stations whiletraveling, 
when entitled to 

Staff officers not entitled to. ... 

Student at General Staff College, 
not entitled to. 

Not entitled to additional, when 
flights were not result of orders 
from competent War Depart- 
ment official 

Warrant officer—duty of, incon- 
sistent with flying duty, not en- 
titled to 

Change in grade— 

Decision of August 8, 1921, holding 
saving clause in act of June 4, 1920, 
to be effective from September 1, 


Enlisted men—saving clause not ap- 
plicable when holding temporary 
commission on June 4, 1920, from 
which reverted July 1, 1920 

Forfeiture of—court-martial sentence 
remitted—monthly forfeiture already 
accrued considered as collected 

Gratuities. (See Gratuities.) 

Higher command— 

Commanding a “ flight” of air squad- 
ron does not entitle 

Lieutenant colonel temporarily de- 
tailed to regiment not his own for 
purpose of commanding—not en- 


Longevity— 
Enlisted men— 
Character of discharge immaterial 
if enlistment was not fraud- 


Fraudulent enlistment com- 
pleted without knowledge of 
fraud by Government—not 
counted 

Service in Coast Guard not in- 


Coast and Geodetic Survey serv- 
ice—when included 

Entering service otherwise than 
by draft with National Guard 
before July 9, 1918, may count 
National Guard service until 


Service in Veteran Corps of Ar 
tillery of New York not counted 


Army pay—Continued. Page. 


Retired— 
Enlisted men— 

Character of discharge not mater- 
ial if enlistment not fraudulent. 
Fraudulent enlistment service 
not counted for retirement..... 
Granted pay and allowances of 
warrant officer under act of 
June 4, 1920, not also entitled 
to allowance of $15.75 under act 

of March 2, 1907 
Officers—commissioned over 45 years 
of age, retired for incapacity, lim- 
ited to 4 percent of active-duty pay 


Road work, enlisted men detailed to— 
basis for computing civilian compensa- 
tion entitled to 

Arrest. (See Marshals, United States; Fees; 
Warrants of arrest.) 
Arsenals: 

Contracts for employment of accountants 
in violation of law 

Leave of absence of employees— 

Pay for, not taken, discontinued July 


Superintendent of construction at 
$10,000 salary is not an “employee” 
but'an officer and not entitled to 
pay for accrued leave 

Attorneys, United States: 

Traveling expenses—mingling of private 
and public business, Government not 
chargeable 

Auction sales. (See Sales.) 
Automobiles. (See Vehicles.) 
Aviationduty pay. (See Army pay and 
Navy pay.) 
B. 
Baggage: 
Lost after discharge of Army officer not 


Army officer entering service through 

medium of National Guard—to 

home on discharge not authorized. . 

Naval officer’s books and retained 

papers may be transported as...... 
Bailments: 

For hire—horses hired by National 

Guard, no payment for injury to, if no 


Property left on trial in Government 

office—responsibility for damage 
Band, Marine. (See Marine Corps.) 
Banks: 

Federal land—allotment from national 
security and defense available after 
June 30, 1919 

National—subsistence of examiner at his 
home, regulations authorizing per diem 
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Bids. (See Contracts and Advertising.) Page. | Citizenship: ? Page. 
Bonds, Liberty: Japanese holding certificates of natural- 
Checkages of Navy pay for, not subject to ization under act of May 9, 1918........ 9% 
forfeiture....... bil Gateciwubde<scece 142 | Claims: 
Bonds, surety: Certification to Congress— 

Naval supply officer’s pay commences Damages for shortage in surplus war 
upon approval of ........-.....--...-- 281 supplies when quantity sold by 
Books ofreference, periodicals, etc.: lot—no authority......2.......... 149 
Newspapers, daily, New York Herald is . Judgments against customs collector 

not a, within meaning of appropria- 


proper for, by General Accounting 
tion for Hydrographic Office........... 296 Osis webicsaeesse Vsti. .cc00e 540 


Budget, Bureau of the: Fraudulent—substitution of false items 
Coordinators—salaries and expenses from in traveling expenseevouchers—penalty 681 












SERGI RRINS....n .incasnwe <anevter+>oo 185 French— 
Bureau of Engraving and Printing. (See Agreements made before November 
Engraving and Printing, Bureau of.) 11, 1918, to be settled under Dent 
Burial expenses: Act and paid from balances ex- 
National Guard—preparation, transpor- tended by act June 16, 1921........ 88 
tation, and escorts may be authorized 


Citizen of France for personal serv- 












Wy FOR a 0 nes ob ep peaesiv-cavceees 642 ices—not covered by interna- 
Navy—officers and enlisted men, entering tional settlements—payment au- 
service on or after February 9, 1922, DT nic asin s ce IVAW ...s 680 
psyable subject to limitation by regula- Private property stolen by enlisted 
GRBs nn 0505n5cnrnesannt taeandsainee oo 743 men—no liability by France or 
Pensioners—reimbursement in foreign re een eee 745 
currency, rate of exchange............. 202 Procés-verbal agreement does not 
Supernumerary patient, Navy—retired release United States from liability 
officer of Marine Corps is not.......... 284 for claims not filed within time 
Veterans’ Bureau—patients and trainees Mets nsisbied. Bei MRLs 0s 88 
may be provided for by regulation.... 561 


Presentation to Congress 18 years ago 
Cc does not prevent action by accounting 




























Cabfare. (See Subsistence and Traveling ex- Private property lost in military service— 
penses.) two-year limitation on filing runs from 
Cablegrams: March 4, 1921, to March 3, 1923........ 645 
Registering address—payment for, not Set-off—right of, may be exercised by 
prohibited as advance................ - 455 accounting officers irrespective of act» 
Cable ships: Of Moreh 8, MIB ss iciss cccscececésee... OF 
Tonnage fees payable when not registered 465 | Clerks, United States courts: : 
Cadets. (See Military Academy, United Compensation—certificate of Attorney 
States, Traveling expenses.) General correcting error of predecessor 
Camp sites. (See Leases.) may be given retroactive effect........ 107 
Cancellation contracts. (See Contracts.) Holding other positions— 
Carriers: Employees of—not entitled to pay as 
Federal control— clerical assistant and bailiff....... 592 
Settlement between War Depart- May hold commission in Officers’ 
ment and Railroad Administra- ROTO BPG ssn vce dbtlaiscccecce 65 
r tion— Not entitled to additional compensa- 
Maintenance of tracks included. 164 tion as United States commissioner 
Repairs to equipment included... 101 or justice of the peace in Federal 
Switching charges included. ..... 160 I 5666 san icc inksdice a 
Termination of, payment of guar- Special master—terminates appoint- 
anty-second payment authorized... 577 ment as clerk on and after March 4, 
Checks: EES a a ee 243 
Payment by, for surplus supplies author- United States commissioner—maxi- 
aa ee ee 290 mum rate of quarterly compensa- 
War-risk allotments and allowances— Na anditen cxnetmmcacsimtidtsdoovecee 155 
Outstanding, not payable to soldier Clothing. (See Gratuities; Uniform.) 
in absence of affirmative evidence Coast Guard: 
that allottee is dead or never re- Credit for service in, allowed postal em- 
SG BE enscutuiedton-canenitnes 215 ployees for purposes of promotion. .... 506 
When outstanding required to be Enlisted men— 
covered into “outstanding liabili- Honorable discharge gratuity—under 
ties’’ at end of three years. ........ 146 act July 12, 1921, dependent on 
When recovery of overpayments length of last expiring period of serv- 


authorized..... 





wecvcovescesoose ice as well as reenlistments 
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Coast Guard—Continued. 
Enlisted men—Continued. 
Six months’ death gratuity—widow 
entitled to, although father desig- 


Pay— 

Continuous service and G. 0. 34—dis- 
charge from period of the war enlist- 
ment entitles to full statutory 
period of three years 

Warrant officers on duty in Alaska 
entitled to sea-duty 

Transportation of members, after return 
to Treasury Department, not subject to 


Commerce, Department of: 
“Exchange on official checks,” act of 
March 1, 1919, meaning of 
Purchase of automobile for testing pur- 


Shipping commissioners—bonus limited 
to 60 per cent of fees collected to date of 


Standards, Bureau of. (See Standards, 
Bureau of.) 
Transfer of employees of other branches 
doing statistical work unauthorized. . 
Commutation of rations. (See Rations.) 
Commissioners, United States: 
Appointment of—relatives of judge of dis- 
trict court not eligible for 
Clerks of courts not entitled to additional 
fees when acting as 
Clerks, United States courts acting as— 
maximum quarterly rate of compensa- 


Fees—search warrants to Federal pro 
hibition agents and deputy collectors 
of internal revenue, authorized 

Coal: 

Contracts for furnishing—repeal of trans- 

portation tax as affecting price 
Coast and Geodetic Survey: 

Leaves of absence of officers—pay for, 
same as for Navy 

Officers of—regulations relative to reduc- 
tion of, not based on statutory authority 
may be waived 

Ship keeper—service as, not included in 
computing longevity pay of Army 


Compensation: 
After death—Federal reserve bank official 
not payable from appropriation for ex- 


Certification retroactively within dis- 
cretion of head of department or 
establishment 

Commissioner, shipping—entitled 
only to 60 per cent of fees collected 
up to date of payment 

Employees of Thompson-Starrett 
Co., Not entitled tO... .recccererses 


Page. | Compensation—Continued. Page. 


Bonus—Continued. 

Resignation after June 30, 1920, and re- 
instatement, does not require cer- 
tification 

Right to, not dependent on contract 
ofemployment but onact granting. 676 

Veterans’ Bureau—employees trans- 
ferred to, retain right to receive.. 152,575 

Civilian employee of Army—confined in 
prison camp, not entitled to, while so 
absent from duty 

Clerks, United States courts—certificate 
of Attorney General correcting error of 
predecessor may be given retroactive 


Deductions for absence without pay—in- 
ternal-revenue field service 
Deductions for retirement fund—per diem 
employees, Sundays and holidays 
Disability. (See Veterans’ Bureau.) 
Double— 

Army officer, commissioned on Alas- 
kan Engineering Commission, not 
entitled to Army pay 

Army or Navy retired officers and en- 
listed men—may hold civil position 
if neither retired pay or salary 
amounts to $2,500 

Circuit Courts of Appeal employees 
are subject to prohibition against.. 592 

Clerks, United States courts— 

Appointment as special master 


Commission in Officers’ Reserve 
Corps authorized 
Fees as United Statés commis- 
sioner—limit 
Emergency Fleet Corporation and 
also Shipping Board in excess of 
$2,000 not authorized : 
Mail contractors may not be em- 
ployed in Postal Service 
Officers’ Reserve Corps—Government 
employees attending field exercises 
or instruction entitled to civilian 
pay and service pay 
Retired Army officer may not be paid 
also as contract surgeon 
Retired major as special assistant to 
Attorney General prohibited 
School-teacher of District of Columbia 
and post-office clerk—no jurisdic- 


Draft evaders for period of confinement— 
not authorized 
Holidays— 

Contractor’s employees not entitled 
to pay for Saturday afternoon when 
navy yard closed 

District of Columbia employees— 
when entitled to 

Government fuel yard employees paid 
per hour when actually employed 
not entitled to 
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Compensation—Continued. 





Conscientious objectors. 











Page. 

Holidays—Continued. 
Per diem employees—when on Sun- 
day and observed next day, pay- 

mont authorized... .cnccccseses- 447 
Postal clerks—work on, counts in 
computing overtime for railway 
postal clerks on cars, but not those 
at railway post offices or transfer 


Internal- revenue employees — pro- 
hibited in 1923 unless on promotion 


to bona fide vacancy............... 640 
Patent Office employees—effective 
BED Bib cevccccccncecococesesosenege 589 
Overtime— 
Postal clerks— 


Railway post office cars—only 
paid for excess over deficiencies 
accrued for which no deductions 
BERTIER s vcisvesncecensecenmenn 496 

Railway post offices or transfer 
offices—holidays not counted 
for, only compensatory time 


SUIT oo cceemeceuhs senaqnaree 496 
Panama Canalemployees—Army or Navy 
officers, pay entitled toduringleave.... 636 
Pieceworkers—for idle time due to stop- 
page of work, not authorized.......... 376 
Postal clerks— 


Not entitled to promotion to new cre- 
ated position, before one year from 
Be EO. cocnsenmnnnacsesecee 688 
Special rating—only those in grade 5 
between July 1 and 21, 1921, enti- 


aan cg 565, 765 
Substitute or military service—when 
CORNET. cop cansecgnponssspaneacs 580, 724 


Retirement deductions—Governmentand 
State, all to be made from Government 
POPE... nccrcccccccccccccccccccccecesece 371 
Suspension—action of field officer in 
charge in suspending field employee 
Thirty-first day of month—leave of ab- 
sence without pay...............--..+- 346 
Vocational education trainees—not enti- 
tled to, in addition to maintenance al- 
lowance for services rendered as part of 
ERMINE... cccccecsces eocvepegooaposcce 733 


Cemptroller General: 


Report of illegal expenditures and con- 


(See Army, enlisted 
men.) 


Consular Service: 


American seamen. (See Seamen.) 
“Contingent expenses, foreign missions,” 
not available for supplementing ex- 
hausted specific appropriation for fur- 
nishing new legation building.......... 312 
Death gratuity to officials dying in foreign 
countries—payable only to beneficiary 
designated in law ifliving............ - 827 
Furniture for legations—purchase, repair, 
and replacement authorized from con- 
Pingent EXPeNseS.........ereeeeeeeeeee 
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Consular Service—Continued. , 
Leaves of absence—officers traveling to 
new station after expiration of......... 
Refund of fees for invoices covering im- 
ports—when authorized. .............. 
Transportation of family of consular offi- 
cer from United States to new duty sta- 
tion to which officer assigned during 
their absence—not authorized.......... 
Waiver of tonnage fees against cable ships 
not registered—not authorized......... 
Contingent funds. (See Appropriations.) 
Contracts: 

Accountants—not authorized 

Additional payment—due to changes by 
Government, basis for determining.... 

Advertising. (See Advertising.) 

Appropriations— 

Gasoline ordered late in June for de- 
livery next fiscal year—proper ap- 
propriation chargeable............. 

Proposals for supplies accepted near 
end of one fiscal year for delivery in 
next—proper, available............ 

Approval, delay in—imposes no liability 
on Government to pay for increased 
costs of labor and material............. 

Attached papers—increase in freight rates 
provided for in, authorized............ 

Bailments. (See Bailments.) 

Bids for services—incompetency of lowest 
bidder specially invited not sufficient to 
justify acceptance of another bid....... 

Breach—termination of lease at end of 
fiscal year does not constitute.......... 

Cancellation—after date fixed for delivery 

Changes in work—not ordered in writing, 
reimbursement not authorized......... 
Consideration—may include making simi- 
lar contract with other Government es- 
Cost-plus—furnishing labor—contractor 
not entitled to percentage on his own 


Breach of lease agreement at end of 
fiscal year is no basis for ...... eee 

Liquidated— 

Saturdays falling in delay period 
count one-half day when alter- 
noon a legal holiday........... 

Suspension of work by Govern- 
ment, when excusing payment 
Cancravecnencee weotsidauaecio 

Delay— 

In approval—imposes no liability on 
Government to pay for increased 
costs of labor and material......... 

In delivery—excuse for, would not 
authorize additional costs to effect 
delivery within contract time...... 

Suspension of work by Government— 
when excusing payment of liqui- 
ee Sn nncnsnecnene catnse 

Fiscal year—when obligates appropria- 
tion for construction and repair of build- 
INGE. cccccvnvvccesecvccee eecesorerenecs 








Page. 
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Contracts—Continued. 


Implied—use of patents after fiscal year, 
covered by formal, obligates Govern- 
ment to pay royalty 

Increased costs— 

Extra expense in effecting delivery 
within contract time—not payable. 

Freight increases provided for in at- 
tached papers—authorized 

Supplemental contract for 250 per 
cent increase—not authorized 

Telephone rates increased by State 
utility commission or Postmaster 
General do not authorize 

Interest— 

Award under Dent Act excuses pay- 


Payment of, by contractor inade- 
quate consideration to support 
supplemental, for advance of re- 


Interior Department—telephone service 
for Reclamation Service must be by 
formal contract although rates fixed by 


. (See Leases.) 
Mail. (See Mail.) 
Mistake—misplaced decimal point in bid 
and in formal contract, no relief........ 
Navy Department— 
Additional payment due to changes 
by Government—basis for deter- 


Damages, liquidated—Saturday af- 
ternoons not counted when legal 


Extra expense incurred in making 
delivery within time specified, 
owing to strikes, not allowable... .. 

Partial payment—authorized when Gov- 
ernment acquires title to incomplete 


Patents. (See Patents.) 
Personal services— 
Accountants—in violation of law 
unless specifically authorized in ap- 


Compensation of contractor’s em- 
ployees for Saturday afternoon 
when navy yard closed not author- 


Traveling expenses authorized only 
when work performed 
Public utilities—rates fixed by law do not 


Reported to Congress in violation oflaw— 

For services of accountants 

Only those resulting from adminis- 
trative action included............ 

Retained percentages— 

May not be advanced to contractor 
before completion of work upon 
peyment of interest. 

Supplemental agreement to pay be- 
fore due—not authorized.,.,....... 


Contracts—Continued. Page 


River and harbor improvements—relief 
under act of July 18, 1918, for increased 
cost due to war conditions 

Subject matter— 

Airplanes—when partial payments 


Chassis—war tax by supplemental, 
Government may not be obligated. 
Coal—repeal of transportation tax as 
affecting price 
Construction— 
Brick schoolhouse on Crow In- 
dian Reservation—liquidated 


Removal of rock from site not 
shown on blue print—Govern- 
ment not liable 

Detonating fuses—additional pay- 
ment for storage when that service 
included in terms of termination 
contract, not authorized 

Gasoline—ordered late in June for 
delivery next fiscal year, proper 
appropriation chargeable 

Health investigations—consideration 
for, with Veterans’ Bureau and 
Vocational Board, may include 
making contract with other on 


Labor for Bureau of Standards on 
cost-plus basis—contractor not en- 
titled to percentage on own labor. . 

Leather leggings manufactured at 
Government establishment—pur- 
chase of equipment after expiration 


Lock and dam, Ohio River—reopen- 
ing settlement by predecessor... .. . 
Moving—incompentency of lowest 
bidder, not sufficient to reject his 
bid when specially invited......... 
Naval mine depot, Yorktown, Va.— 
additional payments due to changes 
by Government, basis for determin- 


Steel lock gates—retained percent- 
ages, not payable in advance of due 


Damages, liquidated—Saturday 
afternoons not counted when 


Repairs to—mistake in bids, no 
relief after final completion of 


Subsistence of vocational trainees— 
lump-sum agreement to be p-> 
rated among trainees on basis of 
maximum number entitled to sub- 
sistence thereunder 

Wood—freight increases provided for 
in attached papers, allowed 

Supplemental— 

Advance payment of retained per- 
centages—not authorized 286, 529 

Cost increased. 250 per cent by, not 
authorised... ...rscscesccccpeps sere «85D 















Contracts—Continued. 
Supplemental—Continued. 

Made in interest of United States if 
purchase price increased but 
method of delivery changed so as 
to net Government saving......... 

Obligating the Government to pay 
sales tax on chassis is null and void . 

Telephone service—rates fixed by law do 
not excuse formal execution........... 
Termination— 

Award under Dent Act releases con- 
tractor from payment of interest 
on advance payments............. 

Cancellation of purchase orders after 
date fixed for delivery void........ 

Improvidence—does not authorize, 















































































for public buildings, rate not subject 
to increase by State utility commission 
or Postmaster General 

Veterans’ Bureau— 

Consideration for, may stipulate 
simiJar contract with Vocational 
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Subsistence of trainees—prorated on 
basis of maximum number en- 
titled to, under lump-sum agree- 





















Vocational Education, Federal Board 
for—consideration for, may stipulate 
similar contract with Veterans’ Bureau. 

War Department— 

Attached papers—effect of........... 
Cancellation of purchase order after 
date fixed for delivery void........ 
Chassis—supplemental, obligating 
Government to pay war tax when 
no consideration passes to Govern- 
ment null and void. ............... 
Construction of storehouse at Rock 
Island Arsenal—removal of rock 
























































Dent Act award, releases contractor 
from payment of interest on ad- 











Equipment purchased one fiscal year 
under order placed with Govern- 
ment-owned establishment during 
prior fiscal year—proper appropria- 
ten cheqgrablle... 0. sdciss..0-0. 

Executed before June 30 for repairs 
to Key West Barracks, obligates 
appropriation for payments next 



































Gasoline for Air Service—supple- 
mental authorized if method of de- 
livery nets Government saving al- 
though purchase price is increased... 

Increase of 250 per cent in cost at- 

tempted by supplemental contract 

not authorized..........ceccceeeree 






































Page. {| Contracts—Continned. 


115 


122 


672 


458 


122 


321 






175 


708 


115 
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War Department—Continued. 
Mistake in bids on repairing subma- 
rine chaser—no relief after comple- 
then. of werk... gi i53 660.03 A686 
Reopening of adjustment by former 
Secretary—when authorized. ....:. 
Retained percentages—supplemental 
agreement to prepay, not author- 
River and harbor improvements— 
relief under act of July 18, 1918, for 
increased costs due to war condi- 
Termination—additional payment for 
storage not authorized............. 
Contract surgeons. (See Army.) 
Corporations: 
Certificates—fee for recording 
Courts-martial: 
Confinement under sentence by, deprives 
civilian employee of Army of compen- 


National Guard pay forfeitures—amount 
not payable to State................... 
Sentence disapproved— 

Imposition of bad-conduct dis¢harge— 
disapproval by Secretary of Navy 
does not restore to pay status... ... 

Navy, enlisted man—not entitled to 
pay while in nonservice status... .. 

Sentence remitted—monthly forfeitures of 
Army pay already accrued considered 


+ Here eww mewweeeeteeneeeee 


Clerks of. (See Clerks of United States 
courts.) 
Judges of district courts may not appoint 
relatives as United States commission- 
Juvenile court, District of Columbia— 
employment of relatives of judge not 
PONCE on weeworwwodowowerdiddsctle 
Payment of awards covering Federal con- 
trol of telephone into court registry... . 
Stenographers to justices of Supreme 
Court of District of Columbia—termi- 
nation of office of justice does not termi- 
Crow Indians. (See Schools.) 
Currency, Comptroller of: 
National-bank examiner. (See National- 
bank examiner.) 
Customs Service: 
Collectors’ accounts should be complete 
and remain intact in accounting offi- 


feeecece 


Collectors—judgments against, may be 
certified to Congress. .................. 
Detail of employees to Commerce Depart- 
ment unauthorized .................... 
Firearms for protection of officers on 
duty must be purchased by officer... . 
Head tax on aliens—manner of making 


i Seeneeee eee eeeeeeeeeeseseeeeee 
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168 


537 





347 


712 


341 


631 


540 


249 


251 


377 
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Customs Service—Continued. 
Sales of goods left in storage unclaimed— 
use of proceeds to pay storage charges. . 


D. 
Damages: 
American forces abroad—fiscal year appro- 
priation chargeable 
Animals hired by National Guard—Gov- 
ernment not liable for injuries to 
Leases— 
Government not liable for, resulting 
from reasonable use for which 


Nominal rental of camp site does not 

affect legal liability of Government. 
Liquidated— 

Saturdays falling within delay period 
count as one-half day only when 
afternoon is legal holiday 

Suspension of contract by Govern- 
ment—when excusing payment of. 

Private property by Army— 

Claimant entitled to actual damage 

including amounts required to be 


Claimant must be free from contribu- 
tary negligence 

Conditions necessary for payment... 

Payment for, limited to cost of repair- 


Presentation to Congress 18 years ago 
without action does not prevent 
consideration by accounting offi- 


Private property, by tort of Government 
employee—repairs unauthorized 

Private property and persons by Post 
Office Department, act June 16, 1921, 
only applicable to claims arising on or 
after July 1, 1921 

Private property left on trial in Govern- 
ment office—responsibility for 

Sales of surplus supplies—failure of Gov- 
ernment to deliver all contracted for, 
not allowed 

Decisions: 

Advance— 

Authority of one department or estab- 
lishment to make contracts not 
decided on submission by another. . 

Disbursing officer entitled to, only 
when voucher submitted is com- 


President Emergency Fleet Corpora- 
tion, not entitled to. 
Dent Act: 

Award terminating contract releases con- 
tractor from payment of interest on 
advance payments 

French claims—agreements made prior 
to November 12, 1918, may be settled 
under, and paid from balances extended 
by act June 16, 1921 

Deserters. (See Rewards.) 
Destitute seamen. (See Seamen.) 


7920°—22—Vol. 1 


52 


Page. 


Details: 
Army and naval officers to civil branch— 
amount of traveling expenses 
Diplomatic Service. (See Consular Service.) 
Disability compensation. (See Employees’ 
Compensation Commission.) 
Disbursing officers: 

Advance decisions—voucher submitted 
must be complete 

Delinquent accounts—report to Congress 
annually to be made by General Ac- 
counting Office 

Illegal payments—when to be reported to 
Congress by Comptroller General 

National Guard—manner of paying drill 
pay necessary to liquidate indebted- 
ness to Government for lost property. . 

Relief of— 

Navy— 
Loss or deficiencies 
Not authorized after conviction 
of embezzlement 
Not authorized for payments on 
fraudulent vouchers 
District of Columbia: 

Claims against, disallowed by District 
officials, not within jurisdiction of 
accounting officers 

Damages to private property—no liabil- 
ity when commandeered in preserva- 
tion of peace, by police 

Employees— 

Per diem— 
Entitled to pay for armistice day. 
Entitled to pay for legal holidays 
and Saturday afternoons....... 

Escheated funds—commissioners must 
show actual disbursement of, for poor. . 

Juvenile court—employment of relatives 
of judge not prohibited 

Recorder of deeds— 

Fees for recording incorporation cer- 
tificates 

Lease of office may not provide for 
total amount of appropriation— 
must leave some for cleaning 

School-teachers—retirement—on perpet- 
ual leave of absence in June, 1919, not 
entitled to 

Stenographers to justices of Supreme 
Court of, death of justice does not termi- 
nate position of 

Draft. (See Selective draft.) 
Drill pay. (See National Guard.) 
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E. 
Easements: 
Roads over private property to hospitals. 
Emergency Fleet Corporation. (See Ship- 
ping Board, United States.) 
Employees’ Compensation Commission: 
Partial disability compensation—basis 
for determining 
Suits for damages—employee bringing, 
not entitled to additional leave with 
pay to prosecute... 
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Employment agencies: Page. 


Private—payment for services of, when 
authorized 
Engraving and Printing, Bureau of: 
Pieceworkers—compensation for idle time 
during stoppage of work not authorized. 
Enlistment allowance. (See Gratuities.) 
Estates of decedents: 
Army, enlisted men— 
Enlistment allowance becomes a part 


Army officer retired—mileage not payable 
for transportation of remains.......... 

Body of deceased enlisted man—property 
rights, not subject to land-grant de- 
ductions 

Escheated funds—District of Columbia 
must account for actual disbursement 


Seamen—alien, dying en route between 
foreign ports, effects to district court of 
home port 

Evaders of draft. (See Selective draft.) 
Evidence: 

Records not. continuously in proper 
custody are not admissable as......... 

Subpoena duces tecum—expenses of search- 
ing records of telegraph company for 
telegrams authorized 

Exchange: 

Appropriation for “‘exchange on official 
checks”’ not available for loss of, in 
I ricnnnciitachndpcaseess 

Basis for paying allowances of Navy 
personnel serving in China 

Military attaché entitled to credit for loss 
when disposing of surplus currency as 


Reimbursement of expenses of last sick- 
ness and burial of pensioner dying a 
resident of a foreign country 

Extraordinary expenses: 

Matters of common occurrence are not 
taxable as, under section 846, Revised 
Statutes 


Federal aid to States. (See States.) 
Federal land banks. (See Banks.) 
Federal Power Commission: 
Disposition of charges collected from 
licenses 
Federal reserve banks: 
Officials of fiscal agencv department—not 
entitled to salary after death 
Fine Arts Commission: 
Secretary of, entitled only to mileage as 
Army officer 
Firearms. (See Arms and ammunition.) 
Fisheries, Bureau of: 
Water appropriation permit—fee for, to 
State officer not prohibited as a tax.... 
Food and drugact. (See Agriculture Depart- 
ment.) 


Forest Service: Page. 


Employees—service rendered as part of 
vocational training does not entitle te 
compensation other than maintenance 
allowance 

Forfeitures of pay. (See Army pay and Navy 
pay.) 
Forms: 
Account current 
Fuel yards. (See Government fuel yards.) 
Funeral expenses. (See Burial expenses.) 
Furniture. (See Words and phrases.) 


G. 
Gasoline: 

Contracts for. (See Contracts, subject 
matter.) 

State taxon. (See Tax.) 

General Accounting Office: 

Consular fees—accounting to be made to. 

Delinquent accounts to be reported to 
Congress annually......... juweevessece 

Jurisdiction— 

Certification of claims to Congress. ... 
District of Columbia, claims against - 

Records—withdrawal of, not authorized. 

Report of illegal expenditures and con- 
tracts to Congress—what included 

Transfers from, to Treasury Department 
under lump-sum appropriations at in- 
creased salary prohibited 

General Land Office: 

Special agent of, committing tort and 
damaging private property may not be 
relieved from responsibility at Govern- 
ment expense. . obvccvecscccescoccce 

General Supply Committee: 

Coordinators—salary and expenses from 
proceeds of sales . 

Purchasing agent—proceeds of ae of 
surplus supplies not available for 

Sale of surplus war supplies—accounting 
PRO os Fe est SAL 

Schedules of—Government Printing Of- 
fice to purchase from 

Surplus stock—transfer to departments 
and deposit of valueis not a purchase re- 
quired to be charged to contingent 
ve ssckcncndeboncees wovesseesweses 

Government fuel yards: 

Compensation of employees, paid per 
hour when actually employed, for holi- 
days not authorized 

Government Printing Office: 
Held to be a Government establishment. 
Purchases from General Supply schedules 


Gratuities: 
Death of consular officer in foreign coun- 
try—payable only to person named in 
RenP PE WEER . 6 oc acuccdcbibitvcddvewsede 
Enlistment allowance— 
Discharge to accept commission does 
not entitle to 
Discharge as inapt—entitles to 
Fraudulent payment—disbursing 
Officer responsible. ......cc.ceccesee 





Gratuities—Continued. 
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Page. 
Enlistment allowance—Continued. 
Repeal of, effective only on and after 
June 30, 1921; men enlisted or reen- 
listed between June 4, 1920, and 
June 29, 1921, inclusive, entitled to. 
Termination of original enlistment by 
death—payable and becomes part 
tdi neupacesce envanse 
Honorable discharge— 
Army—enlisted men, not entitled to, 
at end of four years’ service in a 
seven-year enlistment 
Coast Guard—enlisted men, under act 
July 12, 1921, dependent on length 
of last expiring enlistments as well 
as reenlistments 
Marine Corps—enlisted men, exten- 
sions of enlistment, act in force on 
date original enlistment was due to 
expire controlling 
Navy, enlisted men— 
Amount based on service in last 
expiring enlistment, act July 
12, 1921—various questions de- 


Extending “duration of war en- 
listment”—amount payable 
under act July 12, 1921 

Extensions of enlistments—when. 
authorized 302, 459 

Extension of one-year enlist- 
ment—not payable under act 
July 12, 1921 

« Reenlisting within four months 

after discharge while on fur- 
lough without pay, entitles to. 
One year’s pay on discharge—naval offi- 
cers, how computed 
Salary of Federal reserve bank official 
after death—not payable as............ 
Six months’ death— 

Army enlisted men—not payable to 
dependent relative if not designated 
by soldier 

Army field clerk—not payable to 
dependents of 

Coast Guard enlisted men—widow 
entitled to, although father desig- 


Navy enlisted men—war-risk bene- 
ficiary designation not sufficient to 
authorize payment 

$60 bonus— 

Actual service in military or naval 
forces necessary 

Army, enlisted men— 

Blue discharge not dishonorable 
and entitled to 

Conscientig@us objector receiving 
honorable discharge entitled to. 

Midshipmen at Naval Academy not 


Naval officers—in addition to one 
year’s pay when discharged not 
authorized ......... Segioniinn otha’ 326 


Gratuities—Continued. 
$60 bonus—Continued. 
Navy—enlisted men, discharged to 
accept commission, not entitled to.. 
Naval Reserve Force—payable only 
upon release from active duty be- 
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Page. 


136 


Gere Bhat. 4, TORR... .-secacecasss 383, 443 


Selective draft registrant rejected 

after answering, not entitled to. ... 
Uniform— 

Marine Corps—enlisted men, allow- 
ance upon discharge, no credit for 
time in nonpay status due to sick- 
ness resulting from own misconduct 

Naval Reserve Force officers— 

Discharged to accept commission 
in Regular Navy—subject to 
checkage of 

Reporting for other than training 
duty in time of peace, not en- 
titled to 

Right to, not defeated by disen- 
rollment by Government or 
transfer 

Navy enlisted men— 

Outfit on first enlistment in 
Navy—not authorized to men 
previously receiving outfit in 
Insular Force 

Second enlistment does not en- 
title to, if complete outfit fur- 
nished on first, irrespective of 


Duty at, is not duty in the field nor with- 
out the territorial jurisdiction of United 
States 


Hack fare. (See Subsistence, cab fare.) 
Head tax onaliens. (See Taxes, aliens.) 
Heat and light, commutation of: 
Army officers not entitled to, during 
absence from duty in nonpay status. .. 
Dependents of Army officer— 
Camp Knox not field duty.......... 
Grandfather not dependent 
Hostess house occupied by wife—no 
payment 
Permanent camps, not payable at... 
Dependents of naval officer— \ 
Detached from one and reporting to 
another sea duty, continues in re- 
ceipt of 
Detached from sea duty and ordered 
to shore duty not field duty—allow- 
ance ceases when detached from sea 


Not entitled to, for parent, when 
quarters furnished wife and chil- 


Not entitled to, prior to reporting to 
duty station, nor after release there- 


Under arrest on board ship—when 
payable 


37¢ 
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Heat and light, commutation ot—Contd. 
Naval officers— 
Awaiting orders at home—not en- 


Employed by Panama Canal—to be 
deducted from compensation paid 
by canal 

Fractional parts of month to be com- 
puted on actual number of days in 


Pay clerk on receiving ship settling 
accounts—not entitled to, for de- 
SDN cuctcbcsunassesescenesens 

Supply officer not entitled until bond 
is approved 

Public Health Service—public quarters 

available, payment not authorized. 
Holidays: 

Armistice day, November 11, 1921, Dis 
trict of Columbia, per diem employees 
entitled to pay for 

Compensation for—Government fuel- 
yard employees paid by hour, when 
actually employed, not entitled to 

Double pay for—District of Columbia 
employees per annum or per diem, not 
entitled to 

Postal employees—credit for working on, 
counted in computing overtime for rail- 
way car postal clerks but not at railway 
post offices or transfer stations 

Saturday afternoons— 

Contractor’s employees not payable 
by Government when navy yard 


District of Columbia per diem em- 
ployees entitled to with pay 
Legal, in New York State—not 
counted in computing liquidated 
damages for delay 
Sunday, observed on next day—per diem 
employees entitled to compensation. . . 
Honorable discharge gratuity. (See Gratu- 
ities.) 
Horses: 
Hire by National Guard—ne liability for 
injuries to 
Hospitals: 
Army—laundry—clothing of patients, 
attendants, and nurses authorized 
Construction of—appropriations not 
transferred from Treasury to Veterans’ 
Bureau 
Construction of permanent, for Veterans’ 
Bureau, not barred by section 1136, 
IEEE ins scnsinvcaccisascess 
Construction and repair of—appropria- 
tion for, does not authorize permanent 
guardhouse costing in excess of $20,000. 
Equipment of—Secretary of Treasury’s 
duty in, not transferred to Veterans’ 
Bureau 
Public Health Service at St. Louis, Mo., 
adequacy of consideration for lease 
Rent after exercise of option 
Repair of leased—not required under 
stipulation to return in good condition, 
wear and tear excepted 
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Hospitals—Continued. 

Veterans’ Bureau—roads over private 
property leading to, appropriation 
available for repair and maintenance. . 

Hospital treatment. (See Medical treatment.) 

Household goods. (See Storage and Trans- 
portation.) 

Hostess house: 

Wife of Army officer occupying—pay- 
ment of commutation of quarters not 


Immigration, Bureau of: 
Head tax on aliens temporarily in 
country—manner of refunding 
Imports: 
Refund of consular fees—when author- 


Indian Affairs, Bureau of : 

Construction of brick schoolhouse on 
Crow Indian Reservation—liquidated 
damages for delay 

Field service—per diem in lieu of subsis- 
tence at temporary station—period pay- 
able may not be extended by employee 
leaving and later returning 

Tuition of Crow Indian children attend- 

‘ ing Montana schools—payment 

Industrial rehabilitation: 

Federal aid to States—time limit for 

acceptance of terms of act by State.... 
Insular force: 

Pay, enlisted men—increases in act May 
18, 1920—not entitled to until classifica- 
tion by Secretary of Navy under act 
June 4, 1920 

Insurance: 

On registered mail shipments of money— 
advertising for bids required 

War risk. (See Veterans’ Bureau, United 
States.) 

Interdepartmental Social Hygiene Board: 

Prevention of veneral disease limited to 
States and District of Columbia 

Interest: 
Advance payments under contracts— 
Award under Dent Act releases con- 
tractor from payment of 
Between acceptance of supplies and 
payment of voucher—contractor 


Retained percentages, not authorized 
under agreement to pay interest 


Internal revenue taxes refunded— 
Appropriation available for payment 


For periods prior to date of act author- 
ized 

Fractional part of month—6 per cent 
per annum on basis of 365 days... . 

Manner of computing period, and 
fiscal year appropriation available. . 

May include interest on penalties or 
interest collected 


Loan of money, at unauthorized....... 286, 529 
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Interest—Continued. 

Maternity and infancy allotments to 
States—if any accrues, must be covered 
into United States Treasury 

Seed grain loans—credit to miscellaneous 


Interior, Department of: 
Contracts. (See Contracts.) 
Internal Revenue, Bureau of: 
Documentary stamps—proceeds to credit 
United States Treasury when used in 


Employees — compensation—increases 
prohibited in 1923 unless on promotions 
to bona fide vacancies 

Leases—authorized only for one fiscal 


Leaves of absence of field service, without 
pay—basis for computing where per- 
mitted to work seven and one-half hours 
five days and four and one-half hours 
Saturday 

Newspapers, purchase of—appropriation 
“Collecting war revenue, 1922,” not 
available for 

Prohibition—Federal agents and deputy 
collectors of internal revenue have 
authority to serve search warrants— 
fees of United States commissioners. .. . 

Subsistence—laundry, street car fare, taxi 
fare—proposed regulations 

Taxes— 

Interest on refunds and credits— 
Allowed on total, including pen- 
alties and interest paid 
Appropriations available for pay- 


Fractional part of month—6 per 
cent per annum on basis of 365 

For periods prior to date of ac 
authorized 

Manner of computing period— 
fiscal year appropriation avail- 


Redemption of special 
appropriation available 
Interstate Commerce Commission: 
Traveling expenses of employee—meals 
en route, when reimbursable 
Vaccination of employees is a personal 


Jails, State: 
Support of Federal prisoners in 
Japanese: 
Citizenship—holding certificates of nat- 
uralization under act May 9, 1918 
Judgments: 
Against vessels of Shipping Board for 
supplies—appropriation available 
Certification to Congress by General Ac- 
counting Office 
Justice, Department of: 
Appropriations—arrest and detention ex- 
penses incurred by State officials at re- 
quest of United States agent 
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Justice, Department of—Continued. 
Assistant attorney—subsistence not al- 
lowed when mingling private and pub- 


Attorneys—traveling expenses, attending 
conference on official business, allowed. 
Purchases—acquisition of supplies from 
surplus stock of General Supply Com- 
mittee not to be charged to contingent 


Special assistant to Attorney General— 
employment of retired major as, pro- 


Justice of the peace: 
Clerks of courts not entitled to additional 
fees when acting as, in Federal cases. . 
Juvenile court. (See District of Columbia.) 


L. 


Labor, Department of: 
Employment service—must be used in- 
stead of private, when possible 
Maternity and infancy— 

Interest on allotments to States, ifany, 
inures to United States 

No restriction on number of State 
allotments—no accounting required 

State allotments available for ex- 
penditures until July 1, 1923, only. 

Naturalization, Bureau of. (See Natu- 
ralization, Bureau of.) 
Land banks. (See Banks, Federal land.) 
Land-grant deductions. (See Transporta- 
tion.) 
Laundry: 
Army nurses— 

Not entitled to commutation allow- 
ance nor reimbursement of actual 
expense 

Uniforms as part of hospital laundry 
authorized 

Subsistence expense may be prorated... . 

Veterans’ Bureau employees—transferred 
from Public Health Service may be 
furnished in kind 

Leases: 

Adequacy of consideration—terms of lease 
govern regardless of value of property. . 

Authorized only for one fiscal year—termi- 
nation at that time does not constitute 


Damages— 
Government not liable for reasonable 
use of camp site 
Nominal rental of camp site does not 
affect legal liability of Government. 
Failure of Government to execute, after 
accepting proposal 
Increased rental—not authorized when not 
terminated by notice and actual va- 
cating of premises. ..............-.-..- 
* Oil and gas lands in naval petroleum re- 
serves—State of California not entitled 
to royalties from 
Recorder of deeds, District of Columbia— 
appropriation for rent and cleaning can 
not all be used for rent 
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Leases—Continued. Page. 

Rent after option to purchase—not au- 
as So bole Rie Sae I ESE 625, 752 

Repairs—not required of lessee under 
stipulation to return in good condition, 
etc., wear and tear excepted........... 723 

Tenants in common—contract with each 
separate and distinct ..............-.+. 22 

Leave of absence: 

Arsenal employees— 

No pay for, when not taken after July 
DSc 6650 benviss Resi er tonehes 64 

Superintendent of construction at 
$10,000 not an employee and not en- 
titled to pay for leave not taken. . & 

Consular officers—traveling to new station 
after expiration of..................... 153 

Coast and Geodetic Survey—pay for 
NR SE IG nhac ene cneo dciawens 454 

Military—National Guard officer attend- 
ing school not entitled to.............. 256 

Naval establishment—after discharge not 
authorized although previously earned. 482 

Naval station employees beyond conti- 
nental limits of United States accumu- 
lative through four years.............. 297 

Pieceworkers of Bureau of Engraving and 
Printing—time lost during stoppage of 
work may be charged to............... 376 

Postal employees— 

Annual, not cumulative beyond fisca] 
PANE con pavapnasvoccevescesensccqece 611 
Not entitled to pay for, when not 
EE arise ribet xeeukan reich ane él 
Notentitled to, with pay, while prose- 
cuting suit for injury as required by 
employees’ compensation act...... 615 
Quarantine—chargeable to annual, 
RE PIs niet spines chesunaes 740 
Sick—cumulative through three con- 
secutive fiscal years................ 245 
Without pay— 
Army—enlisted men—cost of trans- 
portation in returning tostation... 400 
Internal-revenue field service—basis 
IN 35s Soscsepsestsedes 345 
Thirty-first day of month—when in- ° 
Asse pacaenttaspebenstcatte 346 
Licenses: 

Federal Power Commission—disposition 
of charges collected from licenses... ... . 49 

State vehicle license for Federal-owned 
vehicle unauthorized .................. 150 

Lighthouse Service: 

Medical treatment of light keepers by 
Public Health Service—private treat- 
ment not authorized................... 332 

Loans: 

Farmers in drought-stricken areas—allot- 
ment to Federal land bank from na- 
tional security and defense available 
SE BRO 6 coccosescssborapane 453 

Release of seed grain loans dependent on 
yield from crop seeded from particular 
Ah aa as aenepensespes 556 

Lump-sum appropriations, employment 
under. (See Officers and employees, em- 


ployment under lump-sum appropriations.) 


SUBJECT INDEX. 





Mail contracts: 
Contractors may not be employed in 
a a 
Default of contractor—temporary services 
in excess of amount of bond authorized. 
Lien on amounts due contractor in favor 
of persons performing services—extent. 
Star routes—temporary services when 
contractor defaults 
Marine Band: 
Pay notassimilated to that of Army..... 
Not entitled to war increases in comput- 
ing retired pay 
Marine Corps: 
Enlisted men— 
Clothing allowance—time in nonpay 
status due to own misconduct not 


Honorable discharge gratuity—exten- 
sions of enlistment—act in force on 
date original enlistment was due to 
expire, controlling................. 

Rations, commutation of—on fur- 
lough not entitled to............... 

Service as, can not be counted for re- 
tainer pay in Fleet Naval Reserve 
when Navy serviceintervenes,from 
which transferred.................. 

Travel allowance—entitled to, upon 
extension of enlistment.......... ee 

Officers— 

Mileage, to home upon retirement— 
definition of “home”.............. 

Retired—funeral expenses not pay- 
able from appropriation for super- 
numerary patients.... 

Marine Corps pay: 
Band— 
Not assimilated to pay of Army or 


eee eee eereee 


Retired—not entitled to warincreases 
of Army in computing............. 
Medals, pins, and bars—after February 
4, 1919, gratuity of $100 not payable 
under section 1407, Revised Statutes... 
Retired—enlisted men—serving as com- 
missioned officers during war, entitled 
to pay for good-conduct medal......... 
Service under unusual conditions— 
amount and basis for computation are 
administrative matters 
Marshals, United States: 
Arrests by State officials—expense pay- 
able from expenses of marshal’s office if 
subsequently confirmed 
Fees— 

Food and drug act—warrants ofarrest 
of goods found in several places— 
copies of warrants furnished keep- 
ers and newspapers............... 

Warrant of arrest—second and third 
on person in custody, payment 
I ion dns pennerentexnne 

Subsistence, per diem in lieu of—absence 
on oneor more trips of three hours or less 
on same day not cumulative..... eecece 
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SUBJECT INDEX. 


Marshals, United States—Continued. Page. 


Traveling expenses of United States at- 
torney mingling private and public 
business, disallowed 

Medals of honor. (See Navy pay; medals, 
pins, and bars.) 
Medical treatment: 

Applicants for civil-service pension— 
medical officers of Veterans’ Bureau re- 
quired to make examination 

Army— 

Enlisted men— 

Furloughed—action of command- 
ing officer also on furlough not 
sufficient to authorize reim- 
bursement for civilian treat- 


Private physician, while also 
under care of medical officers of 
Army—not reimbursable 

Field clerk—private surgeon not 
entitled to pay for operation to re- 
move facial disfigurement not due 
to wounds 

Officers— 

Absent under oral or implied 
permission—reimbursement for 
civilian, not authorized 

Osteopathy procured without 
special authority—not reim- 
bursable 

Light keepers by Public Health Service— 
reimbursement for private treatment 
not authorized 

Navy—enlisted men—private, while on 
leave, not reimbursable 

Osteopathy—Army officer retired not 
entitled to reimbursement for treat- 
ment procured without special au- 


Surgical operations—employees of the 
Mississippi River Commission—reim- 
bursement not authorized 

Vaccination is a personal expense........ 

Veterans’ Bureau--— 

Beneficiaries by Public Health Serv- 


Treating persons other than its pa- 
ae ee ee e 
Midshipmen. (See Naval Academy.) 
Mileage: 
Army officers— 
Between points connected by land 
grant is limited to 4 cents per mile, 
irrespective of mode of transpor- 


Detailed to Budget Bureau in con- 
nection with sale of surplus supplies 
Land-grant deductions applicable to, 
whether or not transportation re- 


To home—fact that officer resided 
but short period at place select- 
ed does not defeat right to 


Mileage—Continued. 
Army officers—Continued. 
Retired—Continued. 
To home on transport instead of 
shortest land route—how com- 


Transportation of remains does 
not entitle to 
Secretary of Fine Arts Commission 


Travel from Pacific to Atlantic port, 
via Panama Canal, is sea travel and 
entitles only to actual expenses. .. . 

Travel in Government automobile— 
not entitled to. 

Travel in accompanying overland 
tour of motor trucks—not entitled 


Traveling by air—proper appropria- 
tions chargeable 

Marine Corps officers—to home upon 
retirement—definition of “home” 

Naval officer—appointment, temporary, 
terminated, can not thereafter be ex- 
tended by changing date of termination 
So as to entitle to mileage 

Naval Academy midshipmten—reinstate- 
ment by act of October 22, 1921, does not 
entitle to 

Witnesses—Veterans’ Bureau—actions 
involving injuries to ex-service men.... 

Military Academy, United States: 
Traveling expenses of cadets— 
Discharged while in hospital entitled 
to, from hospital to home 
Enlisted man appointed while on 
furlough, entitled to, to academy . . 
Military leave of absence. (See Leaves of ab- 
sence.) 
Military service schools. (See Schools.) 
Mississippi River Commission: 

Surgical operations on employees of— 
payment from Government funds not 
authorized 

Mounts: 

Army officers detailed to National Guard 

appropriation available for transporta- 


Musicians. (See Marine Band.) 
N. 
National-bank examiners: 

Subsistence at home—regulations author- 

izing, prospective only 
National Guard: 

Army, enlisted men—detailed to, entitled 
to actual traveling expenses only—oil 
and gas for auto travel 

Army Officers detailed to—appropriation 
available for transportation of depend- 
ents, mounts, and household goods. .. . 

Band—not counted in computing per 
cent present at drills for pay purposes . 

Burial expenses—may be authorized by 
regulation, for members dying during 
encampments. . 
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National Guard—Continued. 
Captain ‘not belonging to organizations” 
not entitled to additional pay when de- 
tailed to command organization . . . .... 
Federal service—termination of commis- 
sions upon failure to pass examination— 
order to report for further examination 
does not restore pay status............ 
Hire of animals—Government not liable 
for injuries to 
Officers— 
Attending military service school not 
entitled to pay while away playing 
EE SaecESLUie ey ccetsicewene 
Attending school not entitled to leave 
of absence from civilian position .. . 
Dependents—transportation of, to 
and from service school not author- 


Sales of condemned supplies—proceeds to 
miscellaneous receipts ................- 

Service in—may be counted until June 4, 
1920, for longevity pay purposes by 
Army officer who did not enter Army 
by draft with the National Guard, but 
was in Army before July 9, 1918 

National Guard pay: 

Active duty— 

Officers—receipt of, bars drill pay for 
same period to one not belonging 
to an organization 

Drills— 


Age restrictions—certificates on pay 


Band not a part of enlisted strength 
for computing attendance at drills. 
Enlisted men— 
Forfeiture for loss of Government 
property—manner of paying... 
Individual claims will not be 
considered by General Account- 
ing Office when names omitted 
Member of organization only por- 
tion of month must attend 60 
per cent of drills for entire 
Stoppage of, for loss of public 
property may be without for- 
mal survey 
Officers— 
Captain not entitled to, when en- 
listed strength of company falls 
below minimum............... 
Entitled if 60 per cent (exclusive 
of band) of enlisted men and 50 
per cent of officers present. .... 
Forfeiture for loss of public prop- 
erty—manner of paying........ 
Not belonging to an organization 
and receiving active-duty pay— 
ee 
Not entitled to, prior to passing 
i <esessinenbevin sss 
Stoppage of, may be without 
I oc cesevesshecsoer 
School for noncommissioned officers 
does not entitle to 
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National Guard pay—Continued. 
First-class gunner—qualification as, does 
not entitle to additional pay at encamp- 


Helpers—enlisted men entitled to pay as, 
only when not attending encampments. 
Longevity—officers at camps of instruc- 
tion—not authorized................... 
National Naval Volunteers: 
When service, in, may be counted for 
active duty payof Naval Reserve 
Force officers 


National security and defense. (See Ap- 
propriations.) 


Naturalization. (See generally Citizenship.) 
Naturalization, Bureau of: 

Employment of personal services—act of 
March 4, 1921 (41 Stat. 1425), limited to 
persons specifically mentioned........ 

Naval Academy: 

Midshipmen— 

Mileage—reinstatement does not en- 


Naval Militia: 

When service in, may be counted in com- 
puting active-duty pay of Naval Re 
serve Force officers 

Naval petroleum reserves: 

State of California not entitled to royalties 

from oil and gas lands in 
Naval Reserve Force: 

Gratuities. (See Gratuities.) 

Household goods, transportation of— 
when relieved from active duty—must 
comply with regulations..............-. 

Transportation— 

Land-grant deductions—to and from 
and on active duty, subject to.... 
Subject to 3 per cent deduction under 
joint military arrangement. ....... 

Travel allowance—enlisted men released 
from active duty other than training 
CRIIOE D6 0 6s oni» 09's bsg cesevnes see 

Uniforms. (See Gratuities.) 


Naval Reserve Force pay: 
Active duty— 

Credit for service in State naval 
militia in determining length of 
TR ncn coascvshenedisperapasces 
Members reenrolling within four 
months of discharge are entitled to 
continuous-service pay and pay 
under General Order No. 34, if and 
when they have completed four 
years’ active service............... 
Awaiting orders—officers—entitled to 
active duty pay if “continued” in 
CIR III, antec conerecncains@ cores 
Enrolled men illegally transferred to 
SE a nncncnncnd canis togseeonns 
General Order No. 34—credit for prior 
completed term in regular Navy 
authorized 
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Naval Reserve Force pay—Continued. Page. 


Retainer— 

May be increased or decreased or 
additional conditions imposed by 
Congress during current enlistment. 

Service in Marine Corps may not be 
counted when transferred from 


Officers—for disability incurred in 
time of war entitled to 75 per cent 
of shore duty pay, if retired after 
July 12, 1921 

Voluntary retirement of enrolled 
members after 20 years’ service no 
longer entitles to cash gratuity. ... 

Supply officer appointed to regular Navy 
when effective 

Naval stations: 

Leave of absence of employees beyond 
continental limits of United States 
accumulative through four-year period . 

Navy: 

Civilian employees—private property 
lost in naval service—at naval training 
station not entitled to 

Deserters, apprehension of—cost of tele- 
ese ree Uae tec c cscs iceccsesesee 

Disbursing officers— 

Relief of, not authorized when con- 
victed of embezzlement 

Relief for loss or deficiencies......... 

Enlisted men— 

Clothing. (See Gratuities, uniform.) 

Deceased—body and attendant not 
subject to land-grant deductions. . 

Gratuities. (See Gratuities.) 

Medical treatment—private, while on 
leave, not reimbursable 

Retired—may hold civil position if 
neither pay nor salary amounts to 


Savings deposits—forfeited upon de- 
sertion, not refundable upon sub- 
sequent honorable discharge 

Subsistence—allowance for, 
subsisting self—entitled to, when 
leave terminated by superior 


Travel allowance on discharge— 

Discharged after November lI, 
1918, on medical survey en- 
titled to 

Discharged after November 11, 
1918, for own convenience not 
entitled to 

Discharged from enlistments 
entered into on or after March 
3, 1921, not entitled to 

Enlisting after March 3, 1921, and 
discharged under honorable 
conditions prior to expiration 
of enlistment entitled to 

Entitled to, upon extension of 
enlistment 


Navy—Continued. 
Enlisted men—Continued. 
Travel allowance on discharge—Con. 
Transfer to Reserve does not 
entitle unless released from 
active duty 
While on furlough .without pay 
not entitled to. 
Uniforms. (See Gratuities.) 

Insular Force—receipt of clothing outfit 
in, precludes granting upon enlistment 
in regular Navy 

Nurses (female)— 

Subsistence in kind when assigned 
to duty on transports authorized. . 
Transportation subject to land-grant 
GING. on cn cccnrceonvkibuttes 
Officers— 
Automobiles, transportation of, upon 
change of station 
Change of station —not effected until 
date of Secretary s order changing 
home yard of vessel—can not be 
construed retroactively by sub- 
ordinate official 
Discharge—date of, can not 
changed after execution 
Dependents— 
Quarters, heat and light, com- 
mutation of— 
Detached from sea duty and 
ordered to shore and not 
GERM Coen ccuseccscenes 
Detached from one 
ordered to another sea 
duty, may continue in re- 
ceipt of 
Not entitled when quarters 
furnished for part of family . 
Not entitled to, while at 
Guam 
Under arrest on board ship, 
when payable 
Transportation-— 
No reimbursement when 
transportation requests 
not used, preferring other 
EE cc exneaes Ps sind 
Sea travel — reimbursement 
not authorized when Gov- 
ernment transport avail- 


Travel prior to change in 
home yard of vessel—not 
reimbursable 

Employed by Panama Canal~—all 
allowances as well as pay to be de- 
ducted from compensation paid 
by canal 

Heat and light, commutation of— 

Fractional parts of month to be 
computed on actual number of 
days in month 

Supply officer appointed from 
Naval Reserve Force—not en- 
titled to, until bondis approved 
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Navy—Continued. Page. 
Officers—Continued. 
Household effects— 


Packing, crating, and hauling— 
reimbursement not barred by 


cancellation of orders.......... 686 
Transportation—not authorized 
a 628 
One year’s pay when discharged— 
een NE 6 an dos 5865552. cows 326 


Quarters, commutation of—supply 
officer appointed from Naval Re- 
serve Force not entitled to, until 
bond is approved. ................. 281 

Retired—may hold civil position if 
neither pay nor salary amounts to 


Ss incunnernnoesektiereeetts 571, 700 
Supply—pay starts upon approval of 

DE ieee NaS Ridtedessdsiverdse 281 
Traveling expenses when detailed 

oC errr et Tee 98 


Pay clerk—on receiving ship settling ac- 
counts not entitled to sea-duty pay and 
commutation of quarters, heat, and 
light for dependents................... 260 

Transportation of—stragglers not subject 
to land-grant deductions............... 243 

Navy Department: 

Civilian employees—subsistence—per 
diem in lieu of, at temporary duty sta- 
tion—orders changing to permanent 
station not retroactive................. 209 

Leaves of absence—employees may be 
discharged without granting accrued 
leave earned prior thereto............. 482 

Secretary—jurisdiction—none to relieve 
disbursing officer alter conviction of 
CTIA 5.2... ccccessccsssecvepeese AR6 

Navy pay: 
After discharge by court-martial— 
Enlisted men— 
Not entitled to, while in nonduty 
status priortorep rting to duty 


on disapproval of sentence. .... 609 
Not restored to pay status by dis- 
approval of sentence. .......... 293 


After termination of appointment—offi- 
cer—not entitled by change in date of 


rk eis Seen secon esse 737 
Aviation duty—enlisted man in hospital 

ere ee 406 
Continuous-service—duration of war en- 

listments and extensions thereof.... 237,364 


Details—officers to Bureaus of Supplies 
and Accounts and Medicine and Sur- 


gery—when entitled to higher pay.... 690 
Effective—Naval Reserve Force supply 
officer appointed to Regular Navy.... 281 


Foreign shore duty— 
Alaska—officer entitled to, although 
not assigned to station............. 307 
Officer—court-martial sentence dis- 
approved by Secretary of Navy— 
entitled to, during arrest.......... 563 
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Navy pay—Continued. Page. 


Forfeiture — 

Disapproval of court-martial sentence 
imposing bad-conduct diagharge 
does not restore man to pay status. 

Liberty bond installments credited 
to accounts not subject to 

General Order No. 34— 

Citizenship acquired after retirement 
entitles enlisted men to include, in 
computing retired pay............. 

Duration of war enlistments and ex- 
tensions thereof. 

Enlistment entered into prior to July 
li, 1919, counts only four years 
although in excess of that time. ... 

Japanese holding certificates of 
naturalization entitled to.......... 

Naval Reserve Force member on 
active duty entitled to credit for 
prior completed enlistment........ 

Higher rating—enlisted men—not en- 
titled to, when advanced contrary to 
EL, 0 cvbensccnninsennas>s sents 

Increase for—midshipmen—act July 11, 
1919, effective from date of act ......... 

Insular Force. (See Insular Force.) 

Longevity—officers—credit for all Federal 
service while in National Guard, Naval 
Militia, National Naval Volunteers, 
and Naval Reserve Force............. 

Medals, pins, and bars—after February 
4, 1919, gratuity of $100 not payable 
under section 1407, Revised Statutes... 

Naval Reserve Force members illegally 
transferred to Regular Navy........... 

Panama Canal appointee—computation 
of pay during leave of absence 

Retired— 

Enlisted men— 

Citizenship acquired after retire- 
ment authorizes inclusion of 
pay under General Order No. 34 
War increase to be included only 
until expiration of enlistment 
in which serving when retired. 

Savings deposits of enlisted men—for- 
feited upon desertion, not refunded on 
subsequent honorable discharge... .... 

Sea duty—pay clerk on receiving ship 
engaged in settling accounts not en- 
EE sosvetvennycavsscecusdessse 

Service under unusual conditions— 
amount and basis for computation are 
matters for administrative determina- 


Temporary commission as officer does 
not bar receipt of higher pay as enlisted 
man in permanent grade.............. 

Warrant officers given commissions as 
line officers not entitled to retain pay of 
warrant oifice 

Navy yards: 

Saturday afternoon holidays—compen- 
sation of contractor’s employees not 
authorized 


142 


pub cise onesshebeece 237, 364 
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Newspapers: 

Purchase of, by collector ofinternal rev- 

enue—express authority in appropria- 

tion must appear 

Subscription not payable from appropri- 

ation for Hydrographic Office......... ° 
Nurses. (See Army and Navy.) 

oO. 


Officers and employees: 
Authority—none to bind Government 
not to dispose of its property..... coves 

De tails— 
Army and naval officers to civil 
branch—traveling expenses. ....... 
Army officer to Budget Bureau in 
connection sale of supplies......... 
Customs service to Commerce De- 
partment unauthorized............ 
Discharge—Naval establishment em- 
ployees may be, for cause without 
granting accrued leave........-......-- 
Employment under lump-sum appro- 
priations—transfers from General Ac- 
counting Office to Treasury Depart- 
ment at increased compensation pro- 

Holding two positions— 

Army and naval officers and enlisted 
men retired—when entitled 
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482 
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219, 


486, 571, 700 


Army officer appointed member of 
Alaskan Engineering Commission 
tg Aree errs 

Circuit courts of appeal—clerical as- 
sistant can not be paid also as 


Clerk, United States courts and spe- 
SRE 63. oo ccetesscausépocenscs 
Clerks of courts and justice of the 
peace and United States commis- 
GATE Se oc cccccccuscusccegecosense 
Clerk of courts and Officers’ Reserve 
Bt ubedcscccdeokpestens Kesubete 
Mail contractors may not be em- 
ployed in Postal Service........... 
Officers’ Reserve Corps who are Gov- 
ernment employees entitled to 
both service and civilian pay for 
field duty or instruction........... 
School-teacher in District of Colum- 
bia and post-office clerk—no juris- 
Giction of claim... ..............-.. 
With Emergency Fleet Corporation 
and also Shipping Board when 
combined salary exceeds $2,000 not 
SE so Sperws Gasckevesiessse 
Promotion of Postal employees— 

Credit for substitute service in deter- 
mining, of those appointed regular 
before June 5, 1920................. 

Delayed pending determination of 
satisfactory service—date effective. 

Inspectors and clerks at division 
headquarters—when entitled to.... 
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Officers and employees—Continued. 








Promotion of Postal employees—Contd. 

Letter carriers—credit as substitute 
prior to complete separation from 
service not authorized in deter- 
Pini<ccsnitebncersrbersasensss 

Not entitled to, to newly created 
position, before one year from last 
cai cnet iniaieredenchin 

Substitute postal clerks—service at 
different offices may be included. .. 

Substitute railway postal clerks com- 
pletely separated from service dur- 
ing first year must serve complete 
year after reinstatement 

Retirement— 

Deductions from compensation paid 
partly by Government and partly 
by State may all be made from 
Pe xrstatttee <tisesiiiscee 

Reinstatement after age of, when not 
in service May 22, 1920, not author- 


Suspension—tatification of action of sub- 
ordinate officer retroactive to date of 
suspension 

Officers’ club: 

Occupancy of, at Army camp, precludes 

payment of commutation of quarters. . 
Officers’ Reserve Corps: 

Pay for field duty or instruction—Goy- 
ernment employees may receive in addi- 
tion to civilian pay 


Oil and gas lands. (See Leases.) 
Options: 
Real estate—when exercised 


Ordnance: 
Arms, manufacture of—contract to use 
patents extends only to end of fiscal 


Osteopathy. (See Medical treatment.) 


P. 
Packing and crating. 
household goods.) 
Panama Canal: 
Advertising for bids— 
Not required when only one firm 
accessible having equipment neces- 


(See Transportation, 


Particular articles for resale to private 
I ai eccnsinn Gaees «neice ie 
Purchasing supplies to be sold to 
Panama Canal Railroad necessary. 
Employees—Army or Navy officers—pay 
entitled to while on leave.............. 
Employment of naval oilicers—allow- 
ances for commutation of quarters, 
heat, and light are “official salary” to 
be deducted from compensation paid 
Wil. n «ance Nenece en Seales biecdame Seseneae 
Purchases — standardized equipment— 
when supply of spare parts maintained 
for number already on hand, author- 
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Panama Canal—Continued. 
Venereal disease, prevention of, Govern- 
ment aid to States does not extend to. . 
Patents: 
Use of, after fiscal year covered by con- 
tract to pay royalty—obligates Govern- 
ment to continue to pay reasonable roy- 


Patent Office: 
Employees — compensation — effective 
date of statutory increases............. 
Pay. (See Army pay, Navy pay, etc.) 
Pay clerk. (See Navy.) 
Payments: 
Acceptance of, when additional allowance 
SEE 6 kdsudinundsvetsunseinntrs 
Advance— 
Interest on, under contract— 
Between acceptance of supplies 
and payment of voucher—con- 
eee a 
Dent Act award releases contra- 
tor from payment of........... 
Partial payments under contract 
when not considered as............ 
Registering cable address not a...... 
Supplemental agreement to make, in 
consideration of reduction in con- 
tract price—not authorized........ 
Reported to Congress as in violation of 
law—only those resulting from admin- 
istrative action included............... 
Pay rolls: 
National Guard—certificates as to age re- 
a rain cenks sitewide s obcbeansas 
Retirement deductions of per diem em- 
SD vctninheresesenenebinetskeseneer 
Pensions: 
Civil service employees— 
Medical examination—Veterans’ Bu- 
reau required to make............. 
Reemployed in Postal Service en- 
titled to both compensation and 
SEE 04 ca vacdenswsntavcnegsccses 
Salary deductions. (See Retirement.) 
Vocational rehabilitation trainees not en- 
titled to, while receiving training allow- 


Pensioners: 

Last sickness and burial—reimbursement 
of expenses in foreign currency—rate of 
GN Fodbl bccn cecadenccockbscsess 

Personal injuries. (See generally Employees’ 
Compensation Commission.) 
Personal services: 
Accountants prohibited in absence of spe- 
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330 
328 
143 
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529 


132 


172 


139 


165 


cific appropriations.................. 93, 252 


Advertising for, not required for well dig- 
gerat Panama when only one available 
Contracts for, traveling expenses author- 
ized only when work performed. ...... 
Contractor not entitled to profit on own 
Salis oc nctcowccetesscccccoccens 
Contractor’s employees — compensation 
for Saturday afternoon when navy yard 
closed not authorized.................. 
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Personal services—Continued. 
Employment agencies—when payment 
for services authorized................. 
French citizens—not covered by the Euro- 
peanand genera] settlements—payment 
CUTITNNNE 6 aniecntsancendpy+}radreutts 
State official issuing permit—fees payable 
to State are not taxes............:..... 
Petroleum reserves. (See Naval petroleum 
reserves.) 
Philippine Scouts. (See Army, officers.) 
Pieceworkers. (See Compensation.) 
Porto Rican treasury: 
Notentitled tocredit for proceeds of docu- 
mentary stamps sold and used in Porto 
Post Office Department: 
Contracts for carrying mail— 

Contractors may not be employed in 
POO, ocsinesstassmcenbes 

Lien on money due contractors in fa- 
vor of persons performing service. . 

Temporary services when contractor 
SIL <osebths ntnheineninacnatianii 

Damages to persons and private prop- 
erty—act June 16, 1921, applicable only 
toclaims arising on or after July 1, 1921. 

Employees— 

Appropriation for, payable from post- 
al revenues does not affect regula- 
tions except accounting procedure. 

Leave of absence— 

Annual, not cumulative beyond 
SN Nw icanicstieaenmie> «a0 
Not entitled to, with pay, to 
prosecute suit for damages as re- 
quired by compensation act... 
Not taken—no additional pay for. 
Quarantine chargeable to annual 

Sick, accumulates through three 

consecutive years. ............. 
Promotion— 

Credit for service in Coast Guard 
nin ahk ak iia 

Delayed pending deterimnation 
of satisfactory service—date 
i i ll da 

Inspectors and clerks at division 
headquarters—when entitled to 

Military service—how computed. 

One year limitation applies to 
newly created positions. ....... 

Substitute postal clerks—service 
at different offices may be in- 
cluded in determining......... 

Substitute railway postal clerk 
completely separated from serv- 
ice in first year—must serve 
whole year after reinstatement. 

Substitute service of those ap- 
pointed regular before June 5, 

Substitute or military service, 
prior to complete separation 


Page. 


526 


201 


762 


611 


615 


611 


740 


349 


from service not credited.... 340,724 


Ps ER TTR AP EEE TENE Re! eT em 


SUBJECT INDEX. 


Post Office Department—Continued. Page. 
Employees— Continued. 
Reemployed after retirement, en- 
titled to both pension and compen- 


MN cc cs adbubevivetenisnnsscdses 165 
Reinstatement of retired employees 
ET PEND onc ccc tencceneccces 279 
Railway postal clerks—compensation— 
overtime—how computed............. 496 
Special clerks— 


Only those in grade 5 between July 1 
and 21,1921, entitled toby statute. 565,765 
Superintendent of station not en- 


SE PME OC coi cccovcecccrscs 565 
Practice: 
Reopening by Secretary of War of adjust- 
ments by predecessor................-. 548 
Revision after acceptance of payment— 
WY GPINIEES <0. Sos cetcccccaccs 710, 767 
Prisoners: 
Military—travel of, while in custody, sub- 
ject to land-grant deductions. ......... 233 
Support in State jails—basis for rate..... 323 


Private property. (See Property, private.) 
Prohibition. (See Internal Revenue, Bu- 
reau of.) 
Promotion. (See Officers and employees.) 
Property, private: 
Body of enlisted man and casket belong 
OD ONE GIO soc cv vrccncccsaccndctecssce 288 
Damaged by Army— 
Claimant entitled to pay for all ac- 
tual, including amounts paid others 


under legal liability............... 572 
Claimant must be free from contribu- 
OF I oi bnniciewessiscaces 405 


Payment limited to amount neces- 

sary to restore to original condition. 613 
Presentation to Congress 18 years ago 

does not prevent payment by ac- 


COMMU GEROS. soo. cece cccccee 515 
Damages by Post Office Department— 

act effective from July 1, 1921.......... 4 
Damaged by tort of Government em- 

ployee—repairs not authorized......... 178 


Damages—District of Columbia—no lia- 
bility for, to auto commandeered and 


used in pursuit of criminal............. 722 
Damaged while on trial in Government 
office—no responsibility ............... 34 


Lost in military service— 

Baggage of former Army officer while 
being returned to his home after 
discharge—reimbursement not au- 
GR ie hres hicececcinccscccsiess 63 

Two-year limitation on filing claims, 
runs from March 4, 1921, to March 


Lost in the naval service—civilian em- 
ployee at naval training statinn not 
entitled to reimbursement............. 104 

Stolen in France—neither French Gov- 
ernment nor United States liable— 
remedy personal against soldier........ 745 

Property, public: 

Body of enlisted man and casket are not. 288 

Emergency Fleet Corporation property 
is, and subject to land-grant rates... ... 279 





Property, public—Continued. 

Lost or damaged by National Guard— 
stoppage of pay may be made without 
formal survey in certain cases......... 

Sale—accounting for proceeds............ 


Public buildings: 
Appropriation for repairs and improve- 
ments is not available beyond fiscal 


Construction and repair—contract for, 
extends availability of fiscal year ap- 
UU rakcrcgvess<ssscsennsentsos« 

Hospitals—construction and repair appro- 
priation does not authorize permanent 
SE nnis ib enndnandshncesanmne 

Repair of, authorized from appropriation 
in act March 4, 1921, irrespective of con- 
trol of ground on which erected. ....... 

Restriction on permanent, by section 
1136, Revised Statutes, applicable to 
those using Army appropriations only . 

Roadway easement to hospital—appro- 
PUMNEIORS GVOMNEEIS.... corccecesccccesesce 


Public Health Service: 
Hospitals— 

Rent after exercise of option......... 
Rent, increase of, not authorized on 
ere ee 
Leases—adequacy of consideration— 
terms of lease govern regardless of value 
a ee en 

Medical treatment— 
Light keepers—private treatment not 
Suthorized ....... 020-5200 i act 
Veterans’ Bureau beneficiaries... ... 
Purchases—real estate—option exer- 
cised—no rent under lease thereafter... 
Quarters, heat and light, commutation— 
public quarters available, payment not 


IE vrei. tp osen ten mes caliendtese 
Repair and preservation of buildings— 
appropriation chargeable notwith- 


standing land not under control of 
Treasury Department................. 
Transportation of automobile upon 
change of station—effect of railroad tar- 
iffs providing a minimum freight 


Purchases: 

Arms and ammunition—customs officers 
on official duty—not a charge against 
OD aii he cncissvct aloe. se 

Automobiles, unserviceable, by Federal 
Board for Vocational Education from 
War Department, authorized... ....... 

Coal—repeal of transportation tax as 
OMesting prlees oss sine cic even sds. .c0 


Gasoline— 
State tax on, not payable by Govern- 


State tax on dealers—Government 
WOE CIE... scenes cssseeeecteas 
General Supply schedule governs pur- 
chases by Government Printing Office. 
Newspapers— 
Express authority must appear in 
appropriation. ...........---...--. 
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470 









812 


Purchases—Continued. 
Newspapers—Continued. 
Hydrographic Office—New York 
Herald from appropriation for 


books of reference not authorized . . 

Panama Canal— 
For sale to Panama Canal Railroad— 
advertising required.............-- 
Particular articles for resale to pri- 
vate parties—advertising not re- 


“Petroleum production methods” for 
Department of Interior—formal con- 
tract necessary and sufficient advertis- 


Standardized equipment—Panama Ca- 
nal—authorized to limit specifications 
when number already on hand and 
supply spare parts necessary........... 

Supplies—immediate delivery—no for- 
mal contract necessary ............-.-- 

Surplus stock of General Supply Commit- 
tee—transfer to departments is not a 
PETTRRID ss ooo vccssevsvasccospeccbestes 


Quarantine. (See Leave of absence.) 
Quarters, commutation of: 
Army officers—occupancy of officers’ club 
precludes payment of.............----- 
Dependents of Army officers— 

During absence from duty on account 
of disease resulting in nonpay sta- 
tus—not entitled to................ 

Duty at Camp Knox is not “duty in 


SOL o ctr fel ccenanesneieate 
Grandfather not dependent—pay- 
ment not authorized... .. tases ces 


Public quarters 2 miles outside of 
Norfolk not sufficient to justify 
DIED cc 00s ced svounsavbcdsadeee 

Wife occupying hostess house not en- 
Be ee csecnciecckvedarcsterecsscs 

Dependents of naval officers— 

Detached from one and reporting to 

another sea duty—continue in re- 
Detached from sea duty and ordered 
to shore duty not field duty—allow- 
ance ceased when detached from sea 


Not entitled to, for parent, when 
quarters furnished for wife and 


No entitled to, prior to reporting to 
duty station, nor after release there- 


On ship under arrest—when payable. 
Pay clerk not entitled while on re 
ceiving ship settling accounts...... 
Naval officers— 
Awaiting orders at home—not enti- 


Employed by Panama Canal—to be 
deducted from compensation paid 
DY CANA] .... ncncpcsadsesvarevedoccce 

+. 
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SUBJECT INDEX. 


Quarters, commutation of—Continued. 
Nava! officers—Continued. 
Supply officer appointed from Naval 
Reserve Force—not entitled to, un- 


Page. 


til bond is approved............... 231 
Public Health Service—oflficers—when 
public quarters available—payment not 

I iniiasctctnbastaterer*eseuite 315 


Veterans’ Bureau employees—not enti- 
tled to, but may befurnishedinkind.. 575 
R. 
Rations: 
Army, enlisted men—order authorizing 
commutation may issue after assign- 


NG i idiicstsasent vcs fis clbcnes 770 
Marine Corps, enlisted men—not entitled 
to commutation while on furlough..... 39 


Navy, enlisted men—leave terminated by 
action of superior officer—entitled to al- 
lowance for, for period subsisting self.. 732 

Real estate: 

Condemnation proceedings — Anacostia 
Park—funds deposited in court registry 
not subject to withdrawal to substitute 
funds from later appropriation......... 735 

Purchase of—option, when exercised... 625,752 

Sale, proceeds—available for removal of 
supplies and equipment from building 


Reclamation Service: 
Telephones—contracts for, must be for- 
SORE GRIST. on dccwacccesceepesien sce 672 
Records: 
Withdrawal from proper custody of audit- 
ing officers not authorized ............. 631 
Refunds: 
Consular fees for invoices covering im- 
ports—when authorized ............... 267 
Head tax on aliens coming into tountry 
Got ROMRROTRET BERT cccne ce cpccccpnyeese 377 
Interest on internal-revenue tax— 
Appropriations available for payment 


Wie snsitisl <p ophase tame wediestee ven 357 
Fractional part of month—6 per cent 
per annum on basis of 365 days... .. 475 
Manner of computing—fiscal year ap- 
propriation available .............. 411 
Prior to date of act authorized........ 430 
Regulations: 
Coast and Geodetic Survey—not based on 
statutory authority may be waived.... 13 


War Department—transportation of de- 
pendents—setting time limit and condi- 
tions for extension—authorized ........ 90 

Rents: 

Adequacy of consideration for lease— 
terms govern regardless of value of 
POOPIE ccovcscoccccccccccesedissb asec oe 23 

Failure of Government to execute leas 
after accepting proposal—payment not 


OUTER 0 dc vn scestscicvces act ixcdbnne 350 
Tenant in common—lease with each a 
separate Contract ..........ceccceeseee ° 22 
Repairs: 


Appropriations for, are not classed as pub- 
lic building appropriation within mean- 
ing of act authorizing appropriations 
Without YeOE....cccccccscccccccccecss- 433 


eee em 


’ 











SUBJECT INDEX, 


Repasirs—Continued. 

Equipment of railroads—claim for, dur- 
ing Federal control included in settle 
ment between Railroad Administra- 
tion and War Department............. 

Private property damaged as result of tort 
of Government employee—not author- 


Public Health Service buildings—appro- 
priations available notwithstanding 
grounds not under control of Treasury 
DODOTURARE,.... vcccocegevdcevacensscces 

Retirement: 
Army— 
Enlisted mep— 
Fraudulent enlistment does not 
count unless Government holds 
to with knowledge of fraud... . 
Granted pay and allowances of 
warrant officer not also entitled 
to allowance of $15.75.......... 
May count all service not fraudu- 
lent in inception, character of 
discharge not material......... 
Officers— 
Active duty pay terminates upon 
date of order relieving from ac- 
tive duty, whether received or 


Employment as special assistant 
to Attorney General prohibited 
May not be employed as contract 


Mileage to home—short residence 
at place selected does not defeat 


Civil-service employees— 
Deductions from salaries paid partly 
by Government and partly by 
State may all be made from Federal 


Medical examinations—medica] offi- 
cer of Veterans’ Bureau required to 


Per diem employees— 
Deductions for Sundays and holi- 


Reemployment in Postal Service— 
entitled to both compensation and 


Reinstatement after age of, when not 

in service May 22, 1920, not author- 

RE adn ncidins end emadiunnins tehe Didone 

Marine Band—not entitled to war in- 

creases of Army in computing pay..... 
Marine Corps— 

Enlisted men—commissioned during 


; war—additional for good conduct 
f medal included in computing re- 
j 0 ee dacedutes 
‘ Officers— 


Funeral expenses of, not author- 
ized as supernumerary patients 
Mileage to home, definition of 
Thame” .ccccceccces bibescoexe 


ge 
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Retirement—Continued. 
Naval Reserve Force— 

Enrolled members voluntarily retir- 
ing after 20 years’ service not enti- 
tled to cash gratuity or pay ....... 

Officers retired for disability incurred 
in time of war—amount of pay en- 
i iincinkiestenesticcouertiess 

Navy— 

Enlisted men— 

Citizenship acquired after retire- 
ment authorizes inclusion of 
pay under General Order No. 
34 in computing retired pay. - . 

War increase of pay to be in- 
cluded in computing retired 
pay only until expiration of 
enlistment in which serving 
WE Pi ens cpditidscccncscs 

School teachers, District of Columbia—on 
perpetual leave ofabsence prior to June, 
1919, not entitled to 
Revolving funds. 
Rewards: 
Deserters, apprehension and delivery— 

Cost of telegrams. ................... 

Information alone, leading to arrest, 
OG Casas ob vebend<o<s000-. 

Limited to $50, less cost of transport- 
ing to nearest military post 

Rights of way: 
Roads over private property to hospi- 
tals—repair and maintenance 
River and harbor improvements: 
Freight on stone—quoted tariff at be 
ginning of work does not obligate rail- 
road to continue to ship at that rate 
during entire time of construction... .. 
Relief to contractors under act of July 18, 
1918, for increased costs due to war con- 
DD annds tntntiatoceestaeecestediia 
Roads: 
Enlisted men of Army detailed to work 
on, basis for payment of civilian com- 


(See Accounting.) 


Over private property to hospitals—re- 
pair and maintenance 
Royalties: 
No statutory authority for making agree- 
a eet 
Oil and gas in naval petroleum reserves— 
State of California not entitled to...... 
Payment of, authorized, after fiscal year 
covered by contract, when Government 
continues to use patents 


8. 


Sales: 

* Between departments—payment by dis- 
bursing officer’s check ................. 
Condemned stores issued to National 
Guard—proceeds, when sold, to be de- 
posited to miscellaneous receipts....... 
Customs Service—goods left in storage 
beyond limit—use of proceeds for pay- 

mamt Of StOTEGS. .. cccccccesceceseeecece 


813 
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420 


130 


612 


18 


414 


414 


742 








814 


Sales—Continued. 

| Old material—authority for, to be deter- 

mined by administrative branch....... 

Real estate—proceeds available for re- 
moval of supplies and equipment from 

Fj building sold SS eee atn ei eanee resem 

‘ Surplus war supplies— 

; Breach of warranty—use of proceeds 
to refund purchase price when 
authorized 

Damages— 

Breach of warranty after comple- 
tion of sale—proceeds not avail- 


Nondelivery when not paid for— 

no payment authorized. ....... 

Shortage of forgings sold in ap- 

proximated quantities—no lia- 

No authority to bind Government 

not to sell other property of like 

NEE peninccscprecereoncnecs see 

Payment by check by one depart- 

ment to another authorized 
Proceeds of— 

Accounting and use to pay ex- 
penses of sales directed by 
Budget Bureau................ 

Not available to pay expenses of 
purchaser resulting from action 
PL, cnconscsvadsooesat 

Not available for payment of ex- 
cess freight charges............ 

When authorized to be used to 
pay refunds and expenses of 
Pcs detcvctesecbisceceee 

When available for payments to 
purchaser, refunds, ete......... 


Page. 


58 


374, 466 


484, 693 


574 


149 


693 


380 


318 


318 


318, 


374, 380, 574 


Schools: 
Military service—National Guard officer 
attending—not entitled to pay while 
away playing basket ball.............. 
Montana—Crow Indian children attend- 
ing—payment of tuition from Govern- 
ment funds 
School-teachers. 
Sea-duty pay. 
Seamen: 
Alien— 
Deceased, en route between foreign 
ports—effects deposited with dis- 
trict court of home port........... 
Shipped and discharged in foreign 
port—not entitled to same relief as 
ASPETIGER GORMPEB. cccncccccccccsces 
American — deserting — disposition of 
IE ona ncnavenbesvctndeseonsosroncce 
Destitute American— 
Not to be considered as, when entitled 
to wages after loss of vessel... ..... 
Relief not extended to one not return- 
ing to sea for more than one year 
after discharge 


(See District of Columbia.) 
(See Navy pay.) 





180, 429 


621 


557 


337 








SUBJECT INDEX. 


Seamen—Continued. 
Destitute American—Continued. 
Transportation— 
Army or Navy transport—only 
actual expense— how accounted 


Ditenensts staeestescsaneussenee 

May be furnished on foreign 

ed ciistdicddsiccdstets 
Steamer entitled to 2 cents per 
mile via its regular route....... 
Virgin Islands—relief limited to those 
SR dedcavecsCeacscaens 


Seed grain loans: 

Release of, dependent upon crop yield 
from particular loan, when two to same 
MP Usc n¢ccrenastbecieeovbeehees 

Selective draft: 
Compensation of evaders during period 
of confinement not authorized 
Set-off. (See Accounting.) 
Shipkeeper. (See Coast and Geodetic Sur- 
vey.) , 
Shipping Board, United States: 
Emergency Fleet Corporation— 
Agency of Government.............. 
Army and naval! officers detailed to— 
amount of traveling expenses. ..... 
Land-grant deductions applicable 
SIN Gs bixsiivsisatesecicccs 

Employee of, may not also hold position 
with Emergency Fleet Corporation 
when combined salaries exceed $2,000. . 

Judgments against vessels of, for sup- 
plies— appropriation a\ ailable......... 

Subsistence—$5 maximum not payable 
on basis of average daily expenses 

Sixty-dollar bonus. (See Gratuities.) 
Stamps: 

Redemption of special tax, appropriation 

OR aaseesresshetvestehcteerecces 
Standards, Bureau of: 

Contracts for labor on cost-plus basis— 
contractor not entitled to profit on own 
labor 

States: 
Federal aid— 
Industrial rehabilitation—time limit 
for acceptance of terms by State... 
Venereal disease prevention—does 
notinclude Panama............... 

Prisons—support of Federal prisoners, 

basisfor determining rate 
State Naval Militia: 

Credit for service in, in determining 
active-duty pay in Naval Reserve 
aD d cv cbcbotcoesavecesterareneees 

State, War,and Navy Department Buildings: 

Form of account current approved with 

SE tcctsaccecaesabacdetrecbeoeees 
Statutes, construction of: 

Specific provisions for object makes in- 
applicable a general provision.......... 

Words, phrases, and sentences to be con- 
strued with regard to context.......... 


Page. 


709 
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384 
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279 
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385 
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SUBJECT INDEX. 


Stewards fees. 


(See Traveling expenses, 
tips.) 
Storage: 
Customs Service—sale of goods left in, 
beyond limit—use of proceeds to pay. . 
Household goods—military attachés 
changing station not entitled to........ 
Material in possession of contractor— 
additional payment for, when included 
in terms of termination contract, not 
authorized 
Stragglers: 
Telegrams in connection with apprehen- 


Transportation not subject to land-grant 
deductions 


Street carfare. (See Subsistence.) 

Subpoena deces tecum. (See Witnesses.) 

Subsistence: > 
Actual expense— 


Maximum for Shipping Board not 
payable on basis of average daily 
Meals en route—when reimbursable. 
War Department—employee given 
per diem by statute not entitled to. 
Allowance—Navy. enlisted men—leave 
terminated by action of superior officer, 
entitles to, for time subsisting self..... 
Cab fare—when authorived.............. 
Cadets, Military Academy— 
Discharged from hospital entitled to, 
from hospital to home............. 
Enlisted man appointed while on 
furlough entitled to, to Academy. . 
Commutation of—Veterans’ Bureau em- 
ployees—not entitled to. 
In kind— 
Navy nurses assigned to transports— 
COIs «cs durceententevocere 
Veterans’ Bureau employees —trans- 
ferred from Public Health Service 
may be furnished.................. 
Laundry expense may be prorated 
Per diem in lieu of— 
At home of employee—regulations 
authorizing prospective only... .... 
Detained in Washington for instruc- 
tion after assignment to field— 
payment not authorized........... 
Fractional part of a day begins and 
ends when leaving station......... 
Indian field service—employee may 
not extend 60-day period by leaving 
temporary station and returning 


Marshals, United States—absence on 
one or more trips of three hours or 
less on same day not cumulative... 

Temporary duty— 

Designation of post as, without 
performance of duty there does 
not authorize payment........ 

Orders changing to permanent 
duty station not retroactive.... 
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410 
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120 


426 


171 


140 
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209 


Subsistence—Continued. 
Per diem in lieu of—Continued. 

Veterans’ Bureau employee—travel 
back and forth to lodging is sub- 
sistence and not payable in addi- 

War Department— 

Civilian employees given per 
diem by statute not entitled to 
actual expenses................ 

Shoe inspector ordered to station 
without direction as to change 
to any other station at termina- 
tion of duty—not entitled to. .. 

Street car fare— 
In going between hotel and place of 
temporary employment—subsist- 
COP CNN ase ss ie ae 
When an expense of, to be charged 
against maximum allowance....... 
Tips— 
Meals en route—when reimbursable. 
Steward’s fees—table, bath, room, 
deck, and library stewards consid- 
Supernumerary patients. (See Funeral ex- 
penses.) 
Supervising Architect’s Office: 
Employees—household goods—transpor- 
tation of auto as, not authorized 
Supply officers. (See Navy, officers.) 


Supreme Court of United States. (See 
Courts.) 

Surgical operations. (See Medical treat- 
ment.) 

Surplus fund. (See Accounting.) 


Surplus war supplies. 
war supplies.) 

Suspension of employees. 
employees.) 


(See Sales, surplus 


(See Officers and 


2. 


Tariff Commission, United States: 

Travel regulations of Commerce Depart- 
ment applicable to (steward’s fees on 
transports) 

Taxes: 

Aliens coming into country for temporary 
stay—manner of refunding head tax... 

Automobile chassis for Army—Govern- 
ment may not be obligated to pay by 
supplemental contract................. 

Documentary stamps—proceeds to 
United States Treasury even though 
WI Fn Ue soe peer ecceesscscce 

Internal revenue, interest on refunds— 

Appropriations available for pay- 


Fractional part of month—6 per cent 
per annum on basis of 365 days. ... 
Interest on total amount, including 
penalties or interest paid, author- 
19OD . . .cccvccccccceccceceeccccccccs 
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816 


Taxes—Continued. Page. 
Internal revenue—Continued. 
Manner of computing period—fiscal 
year appropriation available....... 411 


Licenses. (See Licenses.) 

Redemption of special tax stamps—ap- 
propriation available.................- 

State— 

Assessed on dealers in gasoline at 2 
cents per gallon of sales—Govern- 
ment not exempt.................- 

Fees to State officials for services ren- 

Gasoline, not applicable to purchases 
by Government. ...............++. 

Tonnage—cable ships not registered must 


Transportation—freight—repeal of, as af- 

fecting price of coal 

Taxicab fare. 
Telegrams: 

Apprehension of naval deserters and 
IIR ben ethics oewees odcstscussee 

Expenses of searching for, in files of tele- 
graph company on subpoena duces te- 
omnes OUANTIAOE. .. 2005s eninss .cccwevnce 

Two rates of equal dispatch—Govern- 
ment entitled to cheaper......... 

Telephone service— 

Federal control—payment of awards of 
CUA isn sts Fn vt 5 ce dbeniine ce 

Rate increase—not provided for in con- 
tract, not authorized on ruling of utility 
commission or Postmaster General..... 

Rates fixed by law do not excuse formal 
execution of contracts for 

Tenants in common: 
Leases from—each a separate contract. . . 
Tips. (See Traveling expenses and Subsist- 
ence.) 
Torts: 

Government not liable for, when com- 

mitted by its officers and agents 
Transportation: 

Army—enlisted men—changing _ sta- 
tions—suspicion of officer that man un- 
reliable insufficient to charge him with 
cost of, for himself and guard.......... 

Automobile of Public Health Service 
upon change of station—effect of mini- 
mum freight weight on allowance 

Baggage— 

Army officer entering service through 
medium of National Guerd—to 
home on discharge not authorized. 

Books and retained papers of naval 
officers may be transported as..... 

Naval officer on actual expense basis 
outside United States—entitled to 
reasonable amount of excess....... 

Bookstand retained papers of—Army offi- 
cer—limitation on cost to Government. 

Coal—repeal of freight tax as affecting 

Consular Service—family of officer from 
United States to new station to which 
assigned during their absence not au- 
thorized ... 


(See Subsistence, cab fare.) 
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SUBJECT INDEX. 


Transportation—Continued 
Dependents of Army officers— 
Adopted child entitled to—date of 
adoption not material............. 
Detailed to National Guard—appro- 
priation available.................. 
Not entitled to, for grandchild....... 
Regulations setting time limit, etc., 
OU. « is se swens + db -tasenig 
Dependents of Army Reserve Corps offi- 
cer—not furnished to first active-duty 
station or to home on release.......... e 
Dependents of National Guard officers— 
not entitled to, to attend service school 
or return to home 
Dependents of Naval officers— 

No reimbursement for travel per- 
formed prior to change of home yard 
ER A et ee 
Requests issued but not used for per- 
sonal reasons—no reimbursement 
for travel performed over other 
Ce Re ee ee ee 
Sea travel—reimbursement not au- 
thorized when Government trans- 
port available 

Federal control: 
Payment of guaranties—second pay- 
ment authorized................... 
Settlement between War Department 

and Railroad Administration— 
Maintenance of tracks included. . 
Repairs to equipment included. . 
Switching charges included. ..... 
Freight—stone for river and harbor im- 
provement—quoted tariff at beginning 
of work does not obligate railroad tocon- 
tinue to ship entire supply needed at 


ee covccecce cece 
Household goods— 
Army officer— 

Detailed to National Guard— 


appropriation available........ 
Excess amount and higher clas- 
sification—how computed...... 
From station to home on retire- 
ment not authorized unless 
Quartermaster Corps refuses 
(Philippine Scouts)............ 
Packing and crating— 
Army officer—chargeable for ex- 
Naval officer—reimbursement 
for, not barred by subsequent 
cancellation of orders.......... 
Public Health Service employee— 
authority for, does not obligate 
appropriation until expense in- 
Supervising Architect’s Office—auto- 
mobile not included. .............. 
Naval officer— 
Automobiles included........... 
Not entitled to while on leave... 
Naval Reserve officer—shipped at 
own expense on release from active 
duty—not reimbursable. .......... 


Page. 


78 
670 


309 


577 


164 
101 


18 


478 


74 


679 


221 
628 


118 


LO TT TET ORE NY 8 I ME 


one et ann 


2. AE EEN A a MT 





SUBJECT INDEX. 


Transportation—Continued. 

Interstate and intrastate shipments— 
when Interstate Commerce Commission 
may apply rates for interstate ship- 
ments to shipment in state. ........... 

Joint military arrangement—Naval Re- 
serve Force—enlisted raen—subject to 
3 per cent deduction under. ........... 

Land-grant deductions— 

Army enlisted men—subject to, 
whether traveling singly or in num- 


Bodies of deceased enlisted men and 
attendants not subject to.......... 
Coast Guard members not subject to 
after return to Treasury Depart- 
Emergency Fleet Corporation pro- 
I EY Utes scccancvaccesbone 
Mileage of Army officer subject to, 
whether or not requests used....... 
Naval Reserve Force—to and from 
and on active duty subject to...... 
Nurses (female) of the Navy—appli- 


Stragglers not subject to............. 
“Troops of the United States’’ vari- 
ous classes included in term. ...... 
Mail—registered shipments of money— 
insurance to be obtained through com- 
WONRTO TE visi ness cccccccucccce 
Mounts of Army officers detailed with 
National Guard—appropriation avail- 


GN Sv deve coke visendatesassaceepsocae 
Remains—land-grant deductions not 
applicable to body nor attendant...... 


Seamen, destitute American— 

By Government transport—reim- 
bursement of appropriation for 
BEE OU ir etececncccebesteetescees 

Steamer entitled to 2 cents per mile 
ge oe 

Switching charges—claim for, included 
in settlement between War Department 
and Railroad Administration. ........ ° 
Travel allowance: 
Army, enlisted men— 

Blue discharge is ‘not dishonorable 
SN eee 

Election and payment to one place 
GN IGN is i dedi cde csivcece 

Marine Corps—enlisted men—entitled to, 
upon extension of enlistment irrespec- 
tive of date of enlistment. ............. 

Naval Reserve Force—released from ac- 
tive duty other than training entitled to 

Navy, enlisted men— 

Discharged after November 11, 1918, 
for own convenience not entitled to. 

Discharged after November 11, 1918, 
on medical survey entitled to...... 

Discharged from enlistments entered 
into on or after March 3, 1921, not 
reer er errr er eres 

Discharged while on furlough without 
pay not entitled to. ......cseceseee 
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Travel allowance—Continued. Page. 


Navy, enlisted men—Continued. 
Enlisting after March 3, 1921, and dis- 
charged under honorable conditions 
prior to expiration ef enlistment 
ME Di vscathusacdsneseteuecess 
Entitled to, upon extension of enlist- 
ment irrespective of date of enlist- 
Transfer to Reserve does not entitle 
until released from active duty. . .. 
Traveling expenses: 
Air travel— 
Army officers— 
Appropriation chargeable........ 
Orders to a station for temporary 
duty and return do not con- 
stitute one continuous voyage. 
Temporary duty between travel 
to and departure from station 
not a “necessary delay in a con- 
tinuous voyage”’.............-. 
Army— 
Enlisted men— 
By auto, on National Guard duty 
entitled to cost of oil and gaso- 
ROG iass codes « wabicnone one 
Duty with National Guard—ac- 
tual expenses only—penalty 
for false voucher 
Officers— 
Detailed to civil branch.......... 
Travel on Government transport 
from Pacific to Atlantic port is 
sea travel and entitles to actual 
| 
Baggage. (See Baggage.) 
Cab fare—when authorized. ............. 
Cadets, Military Academy— 
Discharged from hospital entitled to, 
from hespital to home. ............ 
Enlisted man appointed while on 
furlough entitled to................ 
Contracts for personal services—failure to 
perform work precludes payment of... 
Conventions—prohibition against attend- 
ance not applicable to single conferences 
of Government officials not banded into 


Fine Arts Commission—secretary of, 
when Army officer, limited to mileage. 
Laundry may be prorated............... 
Meals en route—Interstate Commerce 
Commission—employee—when _reim- 
Naval officers— 
Books and retained papers may be 
transported as baggage............. 
Detailed to civil branch. ............ 
Private and public business intermin- 
gled—Government not chargeable. . ... 
Street car fare—when an expense of sub- 
sistence to be charged against maxi- 
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457 


mum allowance..................+ ooe- 43,403 


Subsistence. (See Subsistence.) 
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Traveling expenses—Continued. 

Temporary duty—under orders to report 
to station without direction as to change 
to any other station at termination of 
duty is not 

Tips— 

Meals en route—when reimbursable.. 
Pullman porter—authorized as other 
than subsistence................... 
Stewards’ fees—table, bath, room, 
deck and library stewards on steam- 
as 

To and from lodging—Veterans’ Bureau 
employee—is subsistence expense and 
not allowable when on per diem 

Treasury Department: 

Secretary—jurisdiction—equipment _ of 
hospitals not transferred to Veterans’ 
PE ciebsea versie sbeseoebycaneseoes 

Seed grain loans—release of, dependent 
on crop yield from individual loans... 

Travel regulations—fractional part of a 
day 


ficiaries created by act of August 9, 1921. 
U. 
Uniform gratuity. (See Gratuities.) 
United States Employment Service. (See 
Labor, Department of.) 
* 
Vaccination: 
Personal expense ............s000s esccese 
Vehicles: 
Automobiles— 
Damages resulting from collision of 
og ee 
Damages to, while commandesred by 
police of District of Columbia, not 
NPRND. = ie hals Lice se ccctee 
Not classified as household goods. ... 
Purchase for testing purpses author- 
Transportation of Army officer’s, rate 
on ordinary household goods...... 
Transportation of—Public Health 
Service officer changing station— 
effect of tariff providing minimum 
Be WOR. Sis ene deiie ees 
Travel by, entitles only to cost of 
oil and gasoline oa 
License, State, on Federal-owned, un- 
WUTTIR Lo SBCA cks cs ceeSb ete ies 
Passenger-carrying— 
Automobile for testing purposes is not 
considered as—purchase authorized 
Automobiles, trucks and motor cy- 
cles for use as trade-teaching equip- 
ment by Federal Board for Voca- 
tional Education—purchase au- 
thorized 


Vessels: 
Cable ships not registered must pay ton- 


Veteran Corps of Artillery of New York: 
Service in, not counted for longevity pay 
EE nce newcess 
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SUBJECT INDEX, 


Veterans’ Bureau, United States: 


Allotments and allowances— 

Class A dependent on valid marriage 
status—refund by allottor required 
when marriage void............... 

Outstanding check not payable to 
soldier in absence of affirmative 
evidence that allottee is dead or 
never received check.............. 

Recovery of overpayments— 

Lost checks 


Set-off against accrued pay due 
heirs of enlisted man prohibited 
Appropriations— 

Hospitals, construction of—not trans- 
ferred from Treasury to........... 

Operation and maintenance of Arling- 
ton BuiSiing not transferred to.... 

Transferred from War Risk Bureau 
and Federal Board for Vocational 
Education not one lump sum..... 

Compensation for death or disability— 

Beneficiaries of, may deposit un- 
allotted portion in trust fund in 
NT indents -ediies wrvenedotce 

Permanency and degree of disability 
can not be determined by general 
regulation based on mere lapse of 
time, etc 

Employees— 

Bonus, $240, may be paid to those 
a a ee 

Commutation allowances prohibited. 

Retired Army or naval officers and 
enlisted men—may be, subject to 
certain limitations................. 

Transferred from Public Health Serv- 
ice—may receive bonus, and allow- 
ances in kind or actual cost—not 
CORIIUIIIOR, nd sie eriivensennocnce 

Traveling expense—transportation to 
and from lodging is subsistence ex- 
PENSE... ccccccccccvecccsccccccccccss 

Hospitals— 

Leased—repairs not required under 
ordinary stipulations in leases..... 

Restriction on permanent buildings 
by sec. 1136, R.S., not applicable to. 

Roads over private property leading 
to—appropriation available for re- 
pair and maintenance 

Insurance— 

Matured by death, subsequent find- 
ing of total disability rating unau- 
aetna ... .ccccvesssdepeisicie secon 

Matured by disability rating, pre- 
miums collected after effective date 
CORO aiss os. <ninncne instowieidvatdese 

Monthly installments for total dis- 
ability accrued and unpaid at death 
of insured—disposition............ 

Reinstatement of lapsed or canceled— 
when authorized 


Leases—failure of Government to execute, 
after accepting proposal.........cccces 
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SUBJECT INDEX. 


Veterans’ Bureau, United States—Contd. 
Medical officers required to examine appli- 
cants for civil-service pension 
Medical treatment— 

Beneficiaries—manner of paying Pub- 
lic Health Service.............---- 
Persons other than beneficiaries—ap- 
propriations of chargeable. ........ 
Patients and trainees—burial expenses 
may be provided for by regulation... . 
Purchases of unserviceable automobiles 
for trade-teaching equipment from War 
Department authorized............... 

Trainees of Vocational Education— 
Compensation—not entitled to, for 
incidental service to United States 


Subsistence—cost prorated under 
lump-sum contract..............-- 
Witnesses—fees and mileage in action in- 
volving injuries to ex-service men 
Virgin Islands: 
Seamen, American—relief of, limited to 
nnd ohne kdb cesustanckatviee 
Vocational Education, Federal Board for: 
Industrial rehabilitation— Federal aid to 
States—time limit for acceptance by 


(See also Veterans’ Bureau, 
States.) 
Vouchers: 
Falsification of—penalty for............ 
Fraudulent—tesponsibility for payment 
i rests on disbursing officer 


Ww. 


War Department: 
Appropriations—balances to surplus fund 
—error in transferring expended funds 


we 


Civilian employees— 

Absent from duty under court- 
martial sentence—not entitled to 
compensation while confined... ... 

Bonus— 

Certification not required when 

in service June 30, 1920, resigned 

t and reinstated. ............0. 
Contract purporting to include in 

base pay, does not bar receipt 

Past services within discretion 
of Secretary to allow........... 

Subsistence—entitled to per diem 


a 


' Ci vivdrctccntinebtontesectagiues 
Traveling expenses—under orders to 
; report to station without direc- 


tion as to change to any other sta- 

tion at termination of duty—per 

diem not authorized............... 
Disbursing officers—loss by exchange— 
credit allowed when surplus funds dis- 
posed of as ordered... . .............000- 
Leases—inocreased rental—not authorized 
if tenancy not terminated 
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War Department—Continued. 

Moving of Adjutant General’s Office—no 
more authorized for service than 
amount of lowest bid.................. 304 

Sales of surplus real estate—proceeds of, 


Page. 


available for removal of supplies, etc.. 505 
Secretary—jurisdiction to reopen prede- 
cessor’s settlement—when.. ........... 548 


War emergency: 

Termination of—travel allowance on 
discharge—Navy—enlisted men—dis- 
charged from enlistments entered into 
on or after March 3, 1921, not entitled 
OD. ow cdo cntpne cocisevccandodnecscdcesss 16 

Warrant of arrest. (See Marshals, United 
States.) 
Warranty: 

Breach of—when proceeds of sales of 
surplus property available for pay- 
RIG Ginn kn c ch bdatncnt sees 374, 466, 484, 693 

War Risk Insurance. (See Veterans’ Bureau, 
United States.) 

War service payments. 
Sixty dollar bonus.) 

Water: 

Permit to appropriate—fee to State 
officials not a tax 

Witnesses: 

Courts-martial—fees limited to rate al- 
lowed in United States courts. ........ 

Subpoena duces tecum—expenses in con- 
nection with searching records of tele- 
graph company authorized... ......... 

Veterans’ Bureau—actions against per- 
sons for injuries to ex-service men— 
appropriation available for payment of 


(See Gratuities: 


37 


Words and phrases: 
Blue discharge—not dishonorable... ..... 715 
Command—not exercised by command- 
ing a “flight’’ of an air squadron...... 514 
Dependent child—of Army officer, in- 
cludes adopted child and own blood, 
WR EE ss 6 odcsicecccccscces 
Duty in the field—station regularly ap- 
propriated for (Guam) is not.......... 
Duty in the field—commutation of 
quarters, heat and light for dependents. 
Exchange on official checks, act of March 
9, Sy. Oe iy Saves scccicccccsvce 152 
First class gunner—qualification as, does 
not constitute a grade. ................ 553 
Furniture includes household furnish- 
ings in acts appropriating for contingent 
expenses of legations................... 
Government’ establishment—G ov ern- 
ment Printing Office is................ 703 
Home to which Marine Corps officers are 


312 


entitled to mileage upon retirement.... 363 
Home yard of a vessel in re transporta- 

tion of dependents..................... 228 
Honorable discharge—discharge for in- 

aptitude held to be... .............0006 523 
Household goods—definition of, does not 

include automobile.................... 679 


Last expiring enlistment, act of July 12, 
1921, honorable discharge gratuity in 
Sp ins nda veseckseasessren ecsseevesces 194 
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Words and phrases—Continued. Page. , Words and phrases—Continued. 


Medical care and treatment—osteopathic 
treatment is not 

Officers and enlisted men of Army, sec- 
tion 13a, act June 4, 1920, aviation-duty 
pay, limited to Air Service 

Official salary, act of August 24, 1912, 
employment of persons in naval! service 
by Panama Canal 

Osteopathy—not medical treatment 

Peace—after World War, began March 4, 


Permanent change of station—naval 
officer does not make, until date of 
order changing home yard of vessel. ... 

Proclamation in admiralty—under food 
and drug act 

Same pay—in act prescribing pay of 
National Guard officers attending 
camps—means basic pay 

Sea travel—travel from Pacific to Atlantic 
port via Panama Canal 

Serving in the military or naval forces— 
$60 bonus law 


O 


Shipkeeper—Coast and Geodetic Survey, 
is watchman on vessels notin com- 


Supernumerary patients, Navy—funeral 
expenses : 
Troops of the United States—land-grant 


Vessel of the United States—in section 
4578, Revised Statutes, does not include 
vessels owned and operated by’Govern- 


Without territorial jurisdiction of United 
States—no territory over which the 
United States exercises jurisdiction 


Writs or papers furnished at the request of 
any party—paragraph 11, section 829, 
Revised Statutes 


World War Foreign Debt Commission: 


Expenses of—no appropriation svailable. 


492 








